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Fob  the  Tebm  Endino  Jakuabt  4, 1917 : 
HBNEY  D.  ROSS,  Chief  Justice. 
ALFRED  FRANKLIN,  Judge. 
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REPORTS  OF  CASES 

DITXBMINXD    IN 

THE  SUPREME  COURT 

OF    THE 

STATE   OF  ARIZONA 

PBOM  APEIL  20,  1915,  TO  FEBBUAEY  25,  1916. 


[CivU  No.  1414.     Filed  April  20,  1915.} 
[147  Pac.  745.] 

TOWN  OP  TEMPE,  Appellant,  v.  C.  A.  CORBELL, 
Appellee. 

1.  MUNiaPAL    OORPOBATIONS — CONTRACTS — ^BbSAOH — EVIDENCX. — That    a 

town  contracting  with  one  to  sprinkle  its  streets  for  a  year  breached 
the  contract  by  discharging  him  is  not  shown  by  proof  that  the  town 
marshal  notified  him  that  the  town  council  were  going  to  take  the 
wagon  from  him,  in  the  absence  of  evidence  that  the  marshal  acted 
as  agent  of  the  town  to  terminate  the  contract. 

2.  Municipal  Corporations  —  Authority  op  Municipal  Officers  — 

Sprineuno  of  Streets. — Laws  of  1893,  No.  72,  conferring  on  town 
eouncilmen  the  exclusive  control  over  the  streets,  and  power  to  ap- 
point all  officers  and  agents  of  the  town,  confers  authority  to  pro- 
vide for  the  sprinkling  of  the  streets  and  to  appoint  one  to  perform 
the  service  under  the  control  of  the  council,  and  the  person  appointed 
may  be  removed  at  any  time  unless  the  council,  i^  appointing  him, 
may  contract  with  him  and  bind  the  town  to  retain  him  a  specified 
term. 

3.  Municipal  Corporations — Contracts — Validity. — A  contract  which 

extends  beyond  the  term  of  office  of  municipal  officers  making  it,  is, 
if  made  in  good  faith,  ordinarily  valid. 

4.  Municipal  Corporations — Contracts — ^Validity. — A  contract  by  a 

town  council  for  the  employment  of  a  person  to  sprinkle  the  streets 
for  a  year  beginning  a  few  days  before  a  new  council  would  assume 
office,  and  executed  after  the  election  of  the  new  council,  is  void,  as 
contrary  to  public  policy,  and  the  new  council  may  terminate  it  at 
irUl. 

XVn  Aril.— 1  (1) 
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2  Town  of  Tempe  r.  Cobbelu  [17  Ariz. 

APPEAL  from  a  jadgment  of  the  Superior  Comt  of  the 
County  of  Maricopa.  J.  C.  Phillips,  Jodge.  Beversed  and 
remanded,  with  instructions  to  dismiss. 

8TATE1CENT  OF  PACTS  BT  THE  OOUBT. 

The  appellee,  as  plaintiff,  commenced  this  action  against 
the  incorporated  town  of  Tempe,  the  appellant,  seeking  to 
recover  damages  resulting  from  a  breach  of  a  contract  alleged 
to  have  been  entered  into  by  the  parties  on  June  1,  1912.  A 
Copy  of  the  contract  was  annexed  to  the  complaint  and  con- 
sidered as  proven  on  the  trial. 

The  contract,  bo  far  as  deemed  material,  is  as  follows: 

''This  agreement  made  and  entered  into  this  1st  day  of 
June,  1912,  by  and  between  Tempe,  an  incorporated  town  in 
the  state  of  Arizona,  party  of  the  first  part,  and  C.  A.  Corbell, 
a  resident  of  the  town  of  Tempe,  Ariz.,  party  of  the  second 
part,  witnesseth: 

''Th^t  the  said  party  of  the  second  part,  for  and  in  con- 
sideration of  the  payments  hereinafter  mentioned  to  be  paid 
by  the  said  party  of  the  first  part  to  the  said  party  of  the 
second  part,  hereby  contracts,  covenants,  and  agrees  to  work 
for  the  said  party  of  the  first  part  for  the  period  of  one 
year,  to  wit,  from  the  Ist  day  of  June,  1912,  to  the  Ist  day 
of  June,  1913,  for  the  sum  of  eighty-five  dollars  per  month, 
payable  monthly  at  the  time  and  in  the  manner  in  which  all 
bills  against  the  city  are  paid,  said  second  party  working 
every  day  except  Sundays.  Said  party  of  the  second  part 
shall  furnish  one  good  span  of  horses,  harness,  and  one  good 
farm  wagon  with  dump  boards  and  box. 

''The  work  to  be  done  shall  consist  in  sprinkling  the  streets 
under  the  supervision  of  the  supervisor  of  streets  and  when 
said  sprinkling  is  unnecessary  or  completed,  the  said  party  of 
the  second  part  shall  put  in  the  balance  of  his  time  in  hauling 
dirt  and  gravel  and  repairing  streets  and  sidewalks  under  the 
supervision  of  the  supervisor  of  streets.  .  .  . 

"It  is  further  distinctly  understood  and  agreed  by  and  be- 
tween the  parties  hereto  that  in  case  the  said  party  of  the 
second  part  does  not  give  his  personal  attention  to  the  per- 
formance of  the  work  hereinbefore  mentioned  that  he  shall 
furnish  a  man  to  take  his  place  that  is  entirely  satisfactory 
to  the  supervisor  of  streets.    It  is  further  understood  and 
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agreed  that  the  said  party  of  the  second  part  shall  not  be  com- 
pelled to  haul  any  garbage.  It  is  further  understood  that 
the  refuse  and  sweepings  from  the  streets  shall  not  be  con- 
V  sidered  as  garbage,  and  that  the  same  shall  be  hauled  by  the 
said  party  of  the  second  part  when  directed  so  by  the  super- 
visor of  streets.  .  .  .  '' 

Signed  by  the  mayor  and  plaintiff,  and  attested  by  the  town 
clerk. 

It  is  admitted  that  on  June  1,  1912,  when  the  contract  is 
alleged  to  have  been  entered  into,  the  common  council  wss 
composed  of  Dines  (mayor),  Goodwin,  Curry,  Lukins  and 
Ellison,  councilmen,  and  that  the  contract  was  entered  into 
pursuant  to  or  by  authority  of  the  following  resolution 
adopted  at  a  special  meeting  of  the  council  held  on  that  day 
at  the  call  of  the  mayor: 

"Whereas  the  contract  for  street  sprinkling  the  town  of 
Tempe  between  the  town  of  Tempe  and  C.  A,  Corbell  has  ex- 
pired :  It  is  hereby  resolved  that  said  contract  be  renewed  for 
a  period  of  one  year,  beginning  June  1,  1912,  and  ending 
June  1,  1913,  and  that  an  agreement  by  and  between  the  town 
of  Tempe  and  C.  A.  Corbell  be  entered  into,  and  the  mayor 
is  instructed  to  sign  said  agreement  on  the  part  of  the  town 
of  Tempe,  and  the  clerk  is  instructed  to  attest  the  same.*' 

It  is  admitted  that  Birchett,  Fogal,  Nielsen,  Miller  and 
Goodwin  were  elected  members  of  the  common  council  on 
May  27,  1912,  to  succeed  the  other  members  of  the  council, 
and  that  they  qualified  as  such  between  the  time  they  were 
elected  and  ihe  thirteenth  day  of  June,  1912,  and  took  their 
oflSce  on  June  13,  1912.  It  is  otherwise  shown  that  the  votes 
cast  at  said  election  of  May  27,  1912,  were  duly  canvassed  on 
May  31,  1912,  and  the  said  members  declared  elected.  Tempe 
was  incorporated  under  the  provisions  of  Act  No.  72  of  the 
Laws  of  the  Seventeenth  Legislative  Assembly  of  the  Terri- 
tory of  Arizona  (approved  April  12,  1893),  by  the  order  of 
the  board  of  supervisors  of  Maricopa  county  made  and  entered 
on  the  twenty-sixth  day  of  November,  A.  D.  1894. 

The  plaintiff  testified,  in  substance,  that  he  performed  the 
service  of  sprinkling  the  streets  of  the  town  of  Tempe  with  a 
street  sprinkler  from  June  1  to  June  13,  1912,  during  15  days, 
in  performance  of  his  part  of  the  contract.  He  was  asked 
this  question  by  his  counsel : 
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"Q.  Why  did  you  quit  sprinkling  the  streets  t 
**A.  The  marshal  told  me  they  were  going  to  take  the 
wagon.    I  was  ordered  off. 
"Q.  Did  anybody  take  your  placet 

"A.  Qeorge  Nichols  was  the  one  employed  by  the  council.*' 
The  witness  testified  that  he  was  offered  about  $40  for  the 
work  he  did,  and  refused  the  offer;  that  he  made  written  de- 
mand each  month  for  about  three  months  for  his  wages  of 
$85  per  month,  and  the  council  rejected  his  claim ;  that  he  sold 
the  wagon  and  team  on  August  7,  1912,  for  $275;  that  he 
owned  them  at  the  time  the  contract  was  made,  and  had  served 
the  city  as  street  sprinkler  for  the  year  previous  to  June  1, 
1912.  Plaintiff  testified  that  he  had  been  employed  at  many 
things  since  the  thirteenth  day  of  June,  1912,  and  had  earned 
on  contracts  a  large  sum  of  money,  but  he  was  engaged  in 
performing  such  contracts  at  the  same  time  and  without  con- 
flict with  his  duties  of  street  sprinkler;  that  he  could  not  get 
employment  for  his  time  not  required  for  his  contract  busi- 
ness as  profitable  to  him  aa  the  street  sprinkling  contract  with 
defendant,  because  of  the  state  of  his  health.  He  could  per- 
form the  street  sprinkling  duties,  but  other  occupations  re- 
quired more  arduous  labor  in  order  to  earn  a  like  wage. 

It  is  alleged  that  plaintiff  entered  upon  the  performance 
of  the  said  contract  on  the  first  day  of  June,  1912,  and  per- 
formed the  duties  required  of  him  for  15  days,  at  which  time 
the  defendant  ousted  plaintiff  from  his  employment,  and  re- 
fused to  further  **  recognize  him  as  the  street  sprinkler  of 
Tempe,  and  placed  in  his  place  and  stead  one  Qeorge  Nichols, 
and  the  said  Tempe  has  further  failed  and  refused,  and  still 
fails  and  refuses,  to  pay  plaintiff  his  said  sum  of  eighty-five 
dollars  ($85.00)  per  month  for  said  services,  which  plaintiff 
has  been  ready  and  willing  at  all  times  to  perform,  and  would 
have  performed  but  for  the  breach  of  said  contract  by  the 
defendant.  Plaintiff  would  show  that  by  reason  of  the  akid 
breach  of  said  contract  that  he  is  left  without  employment, 
and  has  been  unable  to  obtain  other  employment  which  he  is 
able  to  perform,  and  will  not  be  able  to  obtain  a  position  where 
he  will  be  able  to  earn  a  sum  equal  to  the  sum  which  defendant 
agreed  by  its  contract  to  pay  him  for  serving  in  the  capacity 
aforesaid.'* 
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Plaintiff  further  alleges  that  he  was  required  to,  and  did, 
purchase  a  wagon  and  team  at  an  outlay  of  $300,  and  without 
the  employment  the  said  wagon  and  team  are  useless,  and 
have  entailed  great  expense.  He  demands  $1,200  as  damages 
by  reason  of  said  breach  of  contract. 

The  cause  was  tried  to  the  court  without  a  jury,  and  re- 
sulted in  judgment  for  the  plaintiff  in  the  sum  of  $225,  from 
which  judgment,  and  from  an  order  refusing  a  new  trial, 
defendant  appeals. 

Other  facts  appear  in  the  opinion. 

Mr.  Chas.  Woolf ,  for  Appellant 

Messrs.  Bullard  &  Carpenter,  for  Appellee. 

CUNNINGHAM,  J. — The  only  evidence  in  the  record  tend- 
ing to  prove  that  the  defendant,  town  of  Tempe,  discharged 
plaintiff  as  its  street  sprinkler,  and  thereby  violated  any  con- 
tract relation,  is  the  testimony  of  the  plaintiff  as  follows : 

"The  marshal  told  me  they  were  going  to  take  the  wagon. 
I  was  ordered  off.  .  .  .  George  Nichols  was  the  one  employed 
by  the  council.'* 

The  plaintiff  does  not  state  who  ordered  him  off;  whether 
the  marshal,  of  his  own  volition,  ordered  him  off,  or  whether 
the  town  council  ordered  him  off  the  wagon  and  the  marshal 
was  delivering  its  order.  The  town  could  not  speak  on  the 
matter  of  discharging  plaintiff  except  at  a  legal  meeting. 
The  corporate  act  of  the  municipality  is  performed  through 
its  council,  and  the  minutes  of  its  meeting  are  the  evidence  of 
the  corporate  act.  No  effort  seems  to  have  been  made  by  any 
party  to  produce  the  evidence  of  such  act.  Perhaps  no  action 
was  taken.  Certainly,  when  the  marshal  told  plaintiff  that 
the  council  were  "going  to  take  the  wagon,*'  the  inference  is 
irresistible  that  no  action  had  then  been  taken,  but  was  con- 
templated. So  far  as  the  evidence  goes,  the  marshal  did  not 
claim  he  was  delivering  plaintiff  notice  of  any  action  there- 
tofore taken  by  the  council,  nor  did  he  claim  to  be  acting  in 
obedience  to  the  council's  orders  in  informing  plaintiff  of  the 
council's  intended  action.  At  most,  the  information  imparted 
had  reference  to  the  council's  intention  to  discharge  plain- 
tiff, but,  until  some  o£Qcial  act  toward  carrying  out  that  inten- 
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tion  was  performed,  the  corporation  waa  not  chargeable  with 
any  breach  of  the  alleged  contract.  If  plaintiff  acted  upon 
the  information  of  the  intention  of  defendant  to  discharge 
him,  and  gave  up  his  employment  because  the  town  marshal 
ordered  him  off  the  wagon,  and  the  council  had  actually  made 
no  such  order,  nor  given  the  marshal  such  instructions,  then 
the  marshal's  order  was  without  authority  and  ineffective  for 
any  purpose.  The  corporation  acts  only  through  its  agents, 
that  is,  its  ofScers.  In  order  to  bind  the  principal  by  an  act, 
the  agent  (here  both  the  council  and  the  marshal)  must  act 
strictly  within  the  scope  of  his  agency. 

In  volume  2  of  Dillon  on  Municipal  Corporations,  fifth 
edition,  section  775,  it  is  said: 

**  Public  corporations  may  by  their  officers  and  duly  author- 
ized agents  make  contracts  within  the  scope  of  their  legislative 
powers  the  same  as  individuals  and  other  corporations,  in 
matters  that  appertain  to  the  corporation;  being  artificial 
persons,  they  cannot  contract  in  any  other  way.  Public  offi- 
cers or  agents  are  held  more  strictly  within  their  prescribed 
powers  than  private  general  agents ;  and  a  contract  made  by 
a  public  agent  within  the  apparent  scope  of  his  powers  does 
not,  if  there  be  no  estoppel,  bind  his  principal  in  the  absence 
of  actual  authority.  A  distinction  has  been  held  to  exist  in 
certain  cases  at  least  between  the  acts  of  an  officer  or  agent 
of  a  public  municipal  corporation  and  those  of  an  agent  for 
a  private  individual.  In  cases  of  public  agents  the  public 
corporation,  it  is  said,  is  not  bound  unless  it  manifestly  ap- 
pears that  the  agent  is  acting  within  the  scope  of  his  real  and 
lawful  authority,  or  he  is  held  out  by  the  authorized  and 
proper  officials  or  body  of  the  municipality  as  having  author- 
ity to  do  the  act,  or  is  employed  in  his  capacity  as  a  public 
agent  to  make  the  declaration  or  representation  for  the  gov- 
ernment. 

To  work  a  breach  of  a  valid  contract  by  the  municipality 
through  the  acts  of  its  officers,  and  thereby  fix  a  liability, 
would  require  no  less  authority.  The  town  marshal  must  have 
been  acting  within  the  scope  of  his  duty  as  an  agent  of  the 
municipality  to  effectively  order  plaintiff  off  the  wagon  and 
discharge  him  from  the  service  of  the  defendant,  and  plaintiff 
was  chargeable  with  notice  of  the  marshal's  authority  as  an 
officer.    As   an    officer,  the    marshal   had   no   authority   to 
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discharge  the  plaintiflP  and  thereby  cause  a  breach  of  th6 
town's  contract  of  employment  of  plaintiff.  The  town,  acting 
through  its  common  council,  could  or  might  have  discharged 
the  plaintiff,  and,  if  the  contract  was  a  binding  one,  thereby 
fix  a  liability  on  the  town  by  its  breach.  The  evidence  of 
plaintiff  tends  to  prove  that  plaintiff  abandoned  the  service, 
under  the  contract,  upon  being  informed  that  **they''  were 
going  to  take  the  wagon,  and  acquiesced  in  the  marshal's  order 
to  deliver  the  wagon.  If  the  marshal  was  acting  under 
orders  from  the  defendant,  the  authority  could  have  been 
shown  either  by  the  corporate  records,  by  the  members  of  the 
council,  or,  perhaps,  by  the  marshal's  own  testimony,  if  no 
objection  to  the  same  was  interposed  that  would  exclude  his 
testifying  and,  in  fact  by  any  competent  evidence,  but  neither 
course  was  attempted  to  prove  the  fact  of  authority,  and  cer- 
tainly an  intimation  as  to  a  supposed  action  to  be  taken  by 
the  council  was  not  sufficient  to  work  a  breach  of  a  valid  con- 
tract. Certainly  there  is  no  evidence  that  the  town  council 
had  theretofore  or  thereafter  acted  on  the  matter  as  the 
marshal  informed  plaintiff  they  were  going  to  act. 

The  evidence  of  the  breach  of  this  contract  is  far  from 
sufficient  to  sustain  a  judgment.  The  evidence  sufficiently 
establishes  the  fact  that  the  town  marshal  discharged  the 
plaintiff,  but  his  authority  to  do  so  is  absent.  The  plaintiff 
must,  therefore,  be  deemed  to  have  abandoned  the  contract 
upon  receiving  information,  through  the  marshal,  that  the 
council  was  going  to  take  the  wagon,  and  when  he  delivered 
the  wagon  to  the  marshal  upon  the  marshal's  order.  For 
this  reason  we  are  justified  in  vacating  the  judgment ;  but,  as 
the  parties  and  the  trial  court  seem  to  have  proceeded  upon 
the  theory  that  the  evidence  was  sufficient  to  establish  a  breach 
of  the  contract  at  some  time  by  the  town,  we  prefer  to  base 
our  decision  upon  another  reason,  and  one  affecting  the  initial 
relation  of  the  parties. 

At  the  close  of  the  evidence  the  defendant  moved  for  judg- 
ment upon  the  grounds  that  the  contract  pleaded  and  in 
evidence  is  one  for  services  to  the  defendant  town,  and  that 
the  members  of  the  town  council  in  ofSce  at  the  time  the  con- 
tract was  made  had  no  power  under  the  law  to  enter  into  such 
contract  as  would  bind  the  city  and  the  council  succeeding 
them  in  office.     This  position  was  assumed  and  consistently 
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asserted  at  all  stages  of  the  suit,  and  is  preserved  for  decision 
on  this  appeal.  The  questions  of  the  power  of  the  common 
council  to  make  this  contract  and  to  remove  plaintiff  during 
the  contract  period  are  thereby  raised. 

Article  3,  section  1,  subdivision  3,  Act  No.  72,  Laws  of  1893, 
confers  the  power  upon  councilmen  *'  ...  to  have  .  .  .  the 
exclusive  control  over  the  streets,  alleys,  avenues  and  side- 
walks of  the  town;  ...  to  widen,  extend,  straighten,  regu- 
late, grade,  clean  or  otherwise  improve  the  same.  ..." 

By  article  4,  section  4,  Act  No.  72,  supra,  the  common  coun- 
cil ''may  appoint,  from  time  to  time,  all  ofScers  and  agents 
of  the  town,  whose  appointment  is  not  herein  provided  for, 
and  remove  the  same.  *  * 

Exclusive  control  over  the  streets,  to  clean  and  otherwise 
improve  them,  fairly  includes  the  exclusive  right  to  cause  the 
streets  to  be  sprinkled.  To  accomplish  this  beneficial  purpose 
the  council  must  necessarily  provide  or  appoint  from  time 
to  time  officers  and  agents  to  perform  the  service;  provide 
the  instrumentalities  to  accomplish  this  purpose.  The  officers 
or  agents  so  appointed,  while  performing  the  duty  of  their 
appointment,  are  under  the  exclusive  control  of  the  common 
council  making  the  appointment.  The  appointment  of  the 
street  sprinkler  for  a  definite  term  is  not  provided  for  by 
Act  No.  72,  but  the  right  to  appoint  is  incident  to  the  per- 
formance of  the  duty  required,  and,  having  been  appointed 
by  the  common  council,  he  was  subject  to  be  removed  by  the 
council  at  its  pleasure,  unless  the  council,  in  appointing  him, 
had  the  power  to  contract  with  him  and  bind  the  town  to 
I'etain  him  a  specified  term. 

This  was  attempted  in  this  instance.  The  evident  purpose 
of  this  contract  was  to  bind  the  incoming  elected  council  to 
retain  in  its  service  one  selected  for  that  particular  duty  by 
the  outgoing  council.  The  contract  was  intended  to  prevent 
the  new  council  then  elected  from  appointing  another  person, 
a  person  of  its  choice,  to  sprinkle  the  streets  of  Tempe  for 
one  year  at  the  least.  Such  is  the  effect  of  this  contract  if  it 
is  a  valid  contract  of  the  town.  If  the  contract  is  valid,  the 
new  council  was  thereby  deprived  of  the  exclusive  control 
over  the  streets,  in  the  particular  mentioned,  from  June  13, 
1912,  to  June  1,  1913,  so  long  as  that  work  is  performed  by 
plaintiff  satisfactorily  to  the  street  supervisor.    By  the  terms 
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of  the  contract  the  street  supervisor  had  delegated  to  him 
the  right  to  determine  whether  the  duty  is  properly  per- 
formed by  the  plaintiff,  and,  if  so,  the  council  is  powerless  to 
control  the  matter  of  street  sprinkling  as  to  its  manner  or 
means  of  performance,  and  the  council  was  thereby  deprived 
of  an  express  statutory  right  to  control  the  streets  and  to 
remove  its  appointee.  For  one  year  all  the  voice  the  council 
had  in  the  matter  of  control  over  the  streets  and  their  sprink- 
ling was  to  pay  plaintiff  $85  per  month.  The  street  super- 
visor and  street  sprinkler  controlled  all  other  matters  incident 
thereto.  The  council,  composed  of  the  outgoing  members, 
placed  the  matter  of  sprinkling  the  streets  beyond  the  con- 
trol of  the  corporation.  We  are  of  opinion  such  contract 
is  void  as  against  public  policy.  The  general  rule,  supported 
by  a  number  of  authorities,  is  that  a  contract  extending  be- 
yond the  term  of  office  of  the  members  of  a  public  board, 
such  as  a  board  of  county  commissioners,  a  municipal  board,  or 
other  like  controlling  body  representing  a  municipal  corpora- 
tion, is,  if  made  in  good  faith,  ordinarily  a  valid  contract. 
Liggett  v.  Kiowa  County,  6  Colo.  App.  269,  40  Pac.  475; 
PuUiski  County  v.  Shields,  130  Ind.  6,  29  N.  B.  385;  Webb  v. 
Spokane  County,  9  Wash.  103,  37  Pac.  282 ;  Beubelt  v.  Nobles- 
vUle,  106  Ind.  478,  7  N.  E.  206;  Wait  v.  Ray,  67  N.  Y.  36; 
Picket  Pub.  Co.  v.  Carbon  County,  36  Mont.  188,  122  Am.  St. 
Rep.  352,  12  Ann.  Cas.  986, 13  L.  R.  A.  (N.  S.)  1115,  92  Pac. 
524;  Matdey  v.  Scott,  108  Minn.  142,  29  L.  R.  A.  (N.  S.)  652, 
121  N.  W.  628.  The  ground  upon  which  these  decisions  are 
based  is  that  a  board  is  a  continuous  existing  corporation; 
while  the  personal  membership  changes,  the  corporation  con- 
tinues unchanged. 

A  well-recognized  exception  to  the  rule  exists  applicable 
to  contracts  in  reference  to  matters  which  are  personal  to 
the  board  in  their  nature,  and  the  contract  limits  the  power 
of  the  succeeding  members  to  exercise  a  discretion  in  the  per- 
formance of  a  duty  owing  to  the  public.  This  exception  to 
the  rule  is  based  upon  the  grounds  of  public  policy.  Jay 
County  V.  Taylor,  123  Ind.  148,  7  L.  R.  A.  160,  23  N.  E.  752; 
Hancock  v.  Craven  County,  132  N.  C.  209,  43  S.  E.  634; 
Shelden  v.  Butler  County,  48  Kan.  356,  16  L.  R.  A.  257,  29 
Pac.  759 ;  Coffey  County  v.  Smith,  50  Kan.  350,  355,  32  Pac 
30;  MUlikin  v.  Edgar  County,  142  111.  528, 18  L.  R.  A.  447,  32 
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N.  B.  493;  Vacheron  v.  New  York,  34  Misc.  Rep.  420,  69 
N.  Y.  Supp.  608;  Franklin  County  v.  Ranck,  6  Ohio  C.  D. 
133,  9  Ohio  C.  C.  301,  cited  in  note  to  12  Ann.  Cas.  990;  3 
McQuillin  on  Municipal  Corporations,  sec.  1254,  p.  2730; 
Egm  V.  City  of  St.  Paul,  57  Minn.  1,  58  N,  W.  267. 

In  the  last  case  cited  the  court  said : 

**The  rule  established  by  the  decision  of  the  lower  court 
is  that  public  officers  upon  whom  is  devolved  the  duty  of 
selecting  persons  to  render  daily  routine  services  of  a  very 
common  character  about  a  public  building  have  the  power 
to  enter  into  contracts  with  these  persons,  which,  both  as  to 
terms  of  service  and  compensation,  will  bind  the  public,  and 
will  deprive  their  successors  in  office  from  making  any  changes, 
except  for  such  causes  as  would  relieve  the  master  from  the 
obligations  of  a  contract  entered  into  with  a  servant.  No 
authority  can  be  found  which  will  sustain  such  a  rule  of  law. 
Should  this  doctrine  prevail,  the  committee  in  question  could 
have  contracted  with  plaintiff  for  his  services  as  custodian 
for  a  period  of  three,  four  or  five  years,  .  .  .  and  the  compen- 
sation to  be  paid  would,  if  the  right  be  conceded  at  all,  neces- 
sarily be  within  the  somewhat  unlimited  discretion  of  the 
committee.  Authorized  to  appoint  a  janitor,  a  custodian, 
and,  in  general  language,  such  other  employees  as  may  be 
deemed  necessary,  the  committee  could,  on  any  day  during 
the  year,  enter  into  a  time  contract  with  any  employee,  from 
janitor  down  to  scrubwoman,  for  no  distinction  can  be  made, 
based  upon  the  kind  of  work  perfonried  by  the  employee.  If 
a  custodian  can  be  permitted  to  bind  the  public  with  a  con- 
tract, so  can  the  most  menial  employee  about  the  premises. 
Under  this  doctrine,  places  with  excessive  salaries  attached 
could  be  made  for  a  host  of  political  friends  by  the  members 
of  an  outgoing  committee,  and  their  successors  would  be  pow- 
erless-^practieally  unable — ^to  change  the  force,  or  to  drop 
persons  not  needed,  or  to  reduce  their  compensation^  A  rule 
of  this  kind  in  the  public  service  would  prove  intolerable.  It 
is  not  even  the  law  relating  to  public  officers,  for,  where  the 
tenure  of  an  appointive  office  is  not  prescribed  by  the  Con- 
stitution or  by  statute,  the  appointee  holds  at  the  will  of  the 
appointing  power  and  of  himself,  and  he  may  be  removed 
by  the  former  at  pleasure.  In  re  Hennen,  13  Pet.  225,  255 
[10  L,  Ed.  136,  151] ;  People  v.  Board  of  Fire  Commrs,,  73 
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N.  Y.  437.  ...  To  have  charge  and  to  exercise  control  over 
the  building,  the  committee  must  be  given  full  power,  within 
reasonable  limits,  of  course,  to  determine  the  number  and 
kind  of  employees  needed,  in  addition  to  the  janitor  and  cus- 
todian, to  select  all  employees,  and  to  fix  their  compensation." 

The  facts  of  this  case  place  its  decision  within  the  exception 
to  the  general  rule,  and  the  contract  sued  upon  is  therefore 
invalid  as  against  public  policy. 

The  removal  of  the  plaintiff  by  the  incoming  town  council 
was  not  a  violation  of  the  contract,  but  was  a  valid  exercise 
of  the  corporate  power.  In  Mack  v.  New  York,  37  Misc.  Rep. 
371,  75  N.  Y.  Supp.  809,  the  court  lays  down  this  rule : 

**The  rule  is  that  where  the  power  of  appointment  is  con- 
ferred in  general  terms,  and  without  restriction,  the  power 
of  removal  in  the  discretion  and  at  the  will  of  the  appointing 
power  is  implied,  and  always  exists,  unless  restrained  and 
limited  by  some  other  provision  of  law*'— citing  many  cases. 

The  court  erred  in  overruling  the  motion  for  judgment  for 
the  reasons  the  plaintiff  had  no  valid  binding  contract  with 
the  defendant,  and  therefore  could  suffer  no  injury  by  reason 
of  defendant's  refusal  to  perform;  and  no  injury  could  result 
from  defendant's  ordering  plaintiff  discharged,  notwithstand- 
ing the  instrument  is  in  form  a  contract  of  employment  for 
one  year. 

The  judgment  is  vacated  and  the  cause  remanded,  with 
instructions  to  dismiss. 

FRANKLIN,  J.,  concurs. 

ROSS,  C.  J.,  Dissenting. — ^AU  the  learning  of  the  majority 
opinion  about  the  discharge  of  appellee  is  aside  from,  and 
foreign  to,  any  question  involved  or  discussed  by  either  party 
to  this  appeal.  Neither  in  its  answer  nor  by  its  evidence 
does  the  appellant  deny  or  combat  the  discharge  by  it  of  the 
appellee.  On  the  contrary,  its  defense  is  based  on  the  theory 
that  the  contract  alleged  did  not  bind  it.  On  the  trial  it  was 
assumed  by  both  parties  that  appellant  had  discharged  the 
appellee  and  placed  another  in  his  place ;  the  former  asserting 
it  to  be  within  its  rights  to  do  so.  The  insufficiency  of  the 
evidence  was  not  raised  by  appellant  in  his  motion  for  a  new 
trial,  nor  is  it  assigned  as  error  on  appeal.    It  was  not  a  dis- 
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puted  or  contested  question  on  the  trial  of  the  cause,  nor  is 
the  question  properly  before  this  court  for  disposition. 

That  the  city  council,  as  such,  was  charged  with  the  duty 
of  caring  for  the  streets  of  appellant,  and  to  that  end  empow- 
ered to  engage  the  services  of  appellee,  cannot  well  be  ques- 
tioned. He  is  not  by  virtue  of  such  employment  an  *'oflScer 
or  agent"  of  the  city,  but  a  servant  or  employee.  In  28  Cyc 
585,  it  is  said : 

**  Generally,  an  oflScer  takes  an  oath  of  office,  while  a  mere 
agent  or  employee  does  not.  The  duties  and  services  of  a 
mere  employee  are  purely  ministerial,  and  he  is  not  clothed 
with  discretion  nor  with  power  to  represent  or  bind  the  cor- 
poration. A  municipal  agent  holds  a  position  of  trust,  re- 
sponsibility, and  discretion.  His  relation  is  fiduciary,  and 
he  may  contract  with  third  persons  in  the  name  of  the  cor- 
poration, but  he  is  distinguished  from  an  officer  in  the  fact 
that  his  position  is  not  permanent,  but  temporary,  and  for 
a  special  object,  and  this  distinction  is  often  an  important 
one." 

There  is  no  pretense  or  suggestion  that  there  was  any  fraud 
or  collusion,  or  that  the  contract  was  unfair  or  unreasonable, 
or  that  appellee  was  an  unfit  person  for  the  work,  or  that  he 
was  not  faithfully  performing  his  part  of  the  contract.  His 
employment  to  sprinkle  and  clean  the  streets  did  not  deprive 
the  incoming  council  of  its  rights  of  superintendence  over 
such  work.  If  he  faithfully  performed  his  engagement,  the 
council's  duty  to  the  public  was  as  well  performed  through 
him  as  it  could  be  through  any  other  person.  It  is  not  a  case 
of  personal  or  professional  service  entitling  the  council  to 
choose  for  itself  persons  to  whose  professional  honesty,  skill, 
and  ability  are  to  be  delegated  or  confided  important  func- 
tions of  the  council.  It  is  merely  to  drive  a  sprinkling  wagon 
and  clean  the  garbage  from  the  streets  under  the  supervision 
of  the  supervisor  of  the  streets.  He  had  done  this  for  the 
year  ending  May  31,  1912.  The  new  council  was  not  to  take 
office  until  June  13,  1912.  The  council,  regardless  of  its  per- 
sonnel, had  the  power  to  employ  someone  to  do  this  work 
of  sprinkling  its  streets  and  caring  for  its  garbage.  I  do 
not  think  this  power  was  necessarily  limited  to  the  13  unex- 
pired days  of  their  term,  so  long  as  they  acted  in  good  faith 
and  for  the  best  interests  of  the  city. 
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In  Manley  v.  Scott,  108  Minn.  142,  29  L.  R.  A.  (N.  S.)  652, 
121  N.  W.  628,  the  following  question  was  answered  in  the 
affirmative : 

"Has  the  board  of  county  commissioners  the  power  to  make 
a  contract  with  an  employee  which  extends  beyond  the  expira- 
tion of  the  terms  of  office  of  certain  members  of  the  board?" 

The  court  said:  ** While  there  is  some  apparent  conflict  in 
the  authorities,  it  is  reasonably  clear  that  the  weight  of 
authority  is  to  the  effect  that  the  board  has  such  power.'' 

After  discussing  and  distinguishing  many  of  the  decided 
cases  for  and  against  the  proposition,  the  court  concludes  with 
this  statement: 

''The  morgue-keeper  is  an  employee,  and  not  a  public 
officer.  His  selection  and  employment  for  a  definite  and  rea- 
sonable term  in  no  manner  interferes  with  the  proper  dis- 
charge of  the  duties  of  the  board  of  county  commissioners,  nor 
does  it  deprive  the  board  of  full  power  and  proper  control 
over  the  things  and  matters  submitted  to  its  care  by  the  stat- 
utes. It  is  conceded  that  the  person  employed  by  the  board 
on  December  31, 1908,  was  and  is  a  suitable  person  to  perform 
the 'duties  required  to  be  performed  by  him.  Having  the 
power  at  that  time  to  employ  a  morgue-keeper,  there  is  no 
implied  limitation  upon  that  power  which  restricts  the  pos- 
sible term  of  employment  to  the  time  when  any  member  or 
members  of  the  board  shall  go  out  of  office.  The  contract 
made  in  this  instance  was  fair  and  reasonable,  and  no  question 
of  fraud  or  collusion  is  even  suggested.  Such  being  the  facts, 
we  can  conceive  of  no  principle  of  public  policy  which  is 
violated  by  the  contract  in  question.  The  contract  being  thus 
valid,  the  board,  after  the  new  members  qualified,  had  no 
power  to  revoke  or  rescind  it  without  cause  being  shown.*' 


This  case  is  annotated  in  L.  R.  A.  1915E,  681,  on  the  subject  of  the 
power  of  a  board  to  appoint  officer  or  to  make  a  contract  for  term  ex- 
tending beyond  its  own  term.  See,  also,  note  in  29  L.  B.  A.  (K.  8.) 
662,  on  the  same  subject. 
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[CivU  No.  1407.    Piled  April  20,  1915.] 
[147  Pac.  736.] 

OWEN  T.  ROUSE,  Appellant,  v.  CATHERINE  BOLEN 
and  FREDERICK  C.  BOLEN,  Appellees. 

1.  Cancellation  of  Instruments — Qbound  for  Cancellation. — ^Where 

the  consideration  for  a  note  and  mortgage  wholly  failed,  the  mort- 
gagor is,  the  instruments  remaining  in  the  possession  of  the  mort- 
gagee, entitled  to  their  cancellation,  notwithstanding  the  parol  evi- 
dence rule  and  the  fact  that  such  documents  import  a  consideration. 

2.  Cancellation  of  Instruments — Necessary  Parties. — Where  plain- 

tiffs alone  had  executed  a  note  secured  by  a  mortgage,  they  could 
maintain  a  suit  to  cancel  the  instruments,  consideration  having  failed, 
without  joining  others  interested  in  the  mortgaged  property. 

3.  Setoff  and  Counterclaim — Subject  Matter  to  Counterclaim. — In 

a  suit  to  cancel  a  note  and  mortgage,  defendant  cannot  by^  cross- 
complaint  set  up  a  right  of  action  under  a  contract  to  which  others 
besides  plaintiffs  were  parties. 

[As  to  right  to  set  off  partnership  debt  against  claim  by  indi- 
vidual partner,  see  note  in  Ann.  Oat.  19160,  809.] 

4.  Appeal  and  Error— Bill  of  Exceptions — Authentication. — An  in- 

strument indorsed  "Bill  of  Exceptions  and  Statement  of  Facts,"  au- 
thenticated only  by  appellant's  signature,  is  no  part  of  the  record 
and  cannot  be  considered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Pima.    W.  A.  O'Connor,  Judge.    Aflftrmed. 

Mr.  Owen  T.  Bouse,  for  Appellant. 

Mr.  Earl  S.  Curtis  (Mr.  Charles  B.  Ward,  of  Counsel), 
for  Appellees. 

ROSS,  C.  J. — This  is  an  action  to  cancel  a  note  and  mort- 
gage made  and  delivered  by  appellee  to  the  appellant  on 
June  26,  1912,  for  $1,000,  bearing  8  per  cent  interest,  and 
payable  on  or  before  three  years  after  date.  It  would  serve 
no  useful  purpose  to  set  forth  the  entire  pleadings,  and  we  will 
therefore  give  only  enough  of  them  to  suggest  the  material 
points  raised  on  appeal.  The  complaint  alleges  that  the  note 
and  mortgage  security  were  given  for  future  advances  to  be 
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made  by  appellant  for  the  use  and  benefit  of  appellees,  and 
that  the  consideration  had  failed  in  that  no  advances  had  been 
made ;  that  demand  had  been  made  for  their  cancellation  and 
appellant's  refusal,  his  threat  to  sue  on  note,  and  for  fore- 
closure  of  mortgage;  that  mortgage  had  been  recorded  and 
constituted  a  doud  upon  the  title  of  the  appellees'  premises, 
to  wit,  lots  8  and  9  in  block  92  of  the  city  of  Tucson,  county 
6t  Pima,  state  of  Arizona. 

Appellant  interposed  to  the  complaint:  (1)  A  general  de- 
murrer. (2)  Answered  that  there  was  a  nonjoinder  of  par- 
ties plaintiff  because  others  than  plaintiffs  owned  an  interest 
in  the  mortgaged  premises.  (3)  That  the  note  was  given  for 
value  and  not  alone  for  moneys  thereafter  to  be  advanced; 
that  at  the  time  of  its  execution  he  was  appellees'  attorney, 
and  that  appellees  were  indebted  to  him  in  a  sum  largely  in 
excess  of  the  amount  of  note,  and  that  the  note  was  given  to 
him  for  a  part  of  his  fee ;  that  since  the  date  of  note  he  had 
paid  out  court  costs  for  appellees  *'in  the  aggregate  about 
$465."  (4)  Appellant  cross-complained  and  set  forth  a 
cause  of  action,  not  against  appellees,  but  against  appellees 
and  several  others,  strangers  to  the  record,  alleging  that  ap- 
pellees and  others  had  employed  him  as  their  attorney,  to 
be  compensated  only  on  condition  of  a  recovery,  and  that 
he  had  rendered  services  in  his  employment  and  paid  out 
costs  of  the  value  of  $7,090.  But  there  is  no  allegation  of 
recovery. 

The  appellees  moved  to  strike  the  part  of  the  answer  set- 
ting up  nonjoinder  of  parties  plaintiff  and  the  cross-com- 
plaint, and  replied  that  appellant's  compensation  was  con- 
tingent upon  the  amount  of  recovery  in  certain  proposed 
litigation,  and  that  nothing  had  been  recovered  to  them.  The 
motion  to  strike  was  granted.  Thereupon  the  case  was  tried 
to  a  jury,  resulting  in  a  verdict  for  the  appellees,  upon  which 
judgment  was  entered  ordering  the  cancellation  of  the  note 
and  mortgage. 

Appellant  complains:  (1)  Of  the  order  overruling  his 
general  demurrer;  (2)  of  the  order  striking  his  plea  of  non- 
joinder; (3)  of  the  order  striking  his  cross-complaint;  and 
(4)  of  the  instructions  given  and  refused.  We  will  con- 
sider these  points  in  their  order. 
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The  appellant  is  extremely  brief  in  his  argument  as  to  why 
the  complaint  failed  to  state  facts  sufiScient  to  constitute  a 
cause  of  action.  He  says  the  facts  ''show  that  plaintiffs  exe- 
cuted and  delivered  to  defendant  a  negotiable  promissory 
note  and  a  mortgage  to  secure  it.  .  .  .  They  import  a  con- 
sideration. .  .  .  Evidence  of  a  parol  agreement  made  at  the 
time  of  execution  of  such  documents  cannot  be  received.  .  .  . 
Some  ground  for  equitable  relief  must  be  alleged,  such  as 
fraud,  accident,  or  mistake."  These  statements,  as  abstract 
propositions  of  law,  may  be  granted  to  be  correct,  but  they 
are  not  authority  that  no  action  may  be  maintained  to  cancel 
the  note  and  mortgage  for  a  total  failure  of  consideration. 
As  between  the  original  parties  to  such  instruments,  and  par- 
ties with  notice,  a  failure  of  consideration  may  always  be 
shown.  If  nothing  is  given  for  the  instrument,  it  creates  no 
obligation  either  in  law  or  in  equity  in  favor  of  the  payee. 
3  R.  C.  L.  943,  sec.  139;  17  Cyc.  651,  652,  655;  Aultman 
Threshing  etc,  Co.  v.  Knoll,  71  Kan.  109,  79  Pac.  1074;  Pear- 
sail  V.  Henry,  153  Cal.  314,  95  Pac.  154,  159. 

The  court's  order  striking  the  plea  of  defect  of  parties 
plaintiff  and  the  cross-complaint  was  correct.  The  appellees 
alone  had  executed  the  note  and  mortgage.  They  only  were 
interested  in  their  cancellation.  The  interest  of  others  in  the 
mortgaged  property  was  not  affected  by  mortgage  of  appel- 
lees, nor  could  they  be  concerned  in  its  cancellation. 

The  counterclaim  set  out  in  the  cross-complaint  did  not 
grow  out  of  the  note  and  mortgage  transaction,  nor  between 
the  same  parties.  The  counterclaim  is  for  services  alleged 
to  have  been  rendered  and  moneys  paid  out,  under  a  contract, 
not  with  appellees  alone,  but  with  Frederick  C.  Bolen,  Cath- 
erine Bolen,  David  J.  Bolen,  Wm.  H.  Bolen  and  Mary  J. 
Wilson.  There  is  no  allegation  in  the  cross-complaint  that  the 
Qote  and  mortgage  were  given  appellant  in  payment  of  ser- 
vices growing  out  of  such  contract.  On  the  contrary,  it  is 
alleged  that  appellant's  compensation  was  contingent  upon 
the  recovery  of  money  or  property  that  might  result  from 
appellant's  professional  service  under  said  contract,  and  it 
Ts  not  shown  that  anything  had  been  recovered. 

The  complaint  of  the  instructions  given  and  refused  we 
cannot  notice  for  the  reason  that  we  have  none  of  the  evidence 
before  us.     There  is  a  paper  among  the  files  indorsed  **Bill 
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of  Exceptions  and  Statement  of  Facts,"  signed  by  appellant, 
but  it  is  not  otherwise  authenticated  or  approved.  It  is  not 
a  paper  of  any  legal  sanction,  and  cannot  be  looked  to  for 
any  purpose. 

The  judgment  is  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 

On  parol  evidence  as  to  the  consideration  for  a  deed,  see  notes  in 
20  L.  R.  A.  101,  25  L.  B.  A.  (N.  8.)  1194;  to  vary  the  consideration 
clause  of  a  deed,  see  note  in  68  L.  R.  A«  928. 


[Ciyil  No.  1408.    PUed  April  20,  1915.]. 
[147  Pac.  738.]. 

OWEN  T.  ROUSE,  Appellant,  v.  CATHERINE  BOLEN 
and  FREDERICK  C.  BOLEN,  Appellees. 

Appeal  and  Ebsob — Recori>— Questions  Presented  fob  Review. — 
Where  the  evidence  is  not  in  the  record,  the  only  question  for  review 
is  whether  the  judgment  was  warranted  under  the  pleadings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Pima.    W.  A.  O'Connor,  Judge.     Affirmed. 

Mr.  Owen  T.  Rouse,  for  Appellant. 

Mr.  Earl  S.  Curtis  (Mr.  Charles  B.  Ward,  of  Counsel),  for 
Appellees. 

ROSS,  C.  J. — This  is  an  action  by  appellant  against  the 
appellees  for  the  reasonable  value  of  his  labor  as  attorney 
for  professional  services  in  bringing  and  prosecuting  and  de- 
fending several  lawsuits,  the  purpose  and  object  of  which 
was  to  recover  for  appellees  the  estate  of  John  Bolen,  the 
husband  of  Catherine  and  the  father  of  the  other  defendants, 
and  for  costs  paid  out  by  appellant  in  connection  with  said 
litigation.  The  case  was  tried  to  the  court  without  a  jury, 
and  judgment  was  entered  in  favor  of  the  appellees  and 
against  the  appellant. 

XVII  Ariz.— 2 
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The  evidence  is  not  before  the  court;  the  records  being  in 
the  same  situation  as  in  the  case  of  Owen  T,  Rouse  v.  CaUh- 
erine  Bolen  and  Frederick  C.  Bolen,  ante,  p.  14,  147  Pac.  736, 
just  decided.  We  are  left  the  single  duty  of  examining  the 
pleadings,  consisting  in  this  case  of  the  complaint  and  an- 
swer, to  see  if  the  court,  in  rendering  judgment  for  appellees, 
committed  fundamental  error. 

We  see  no  reason  for  disturbing  the  judgment  of  the  trial 
court,  and  it  is  accordingly  aflSrmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


[<^yil  No.  1416.    FUed  April  23,  1915.] 
[147  Pac.  914.] 

JOHN  L.  THOMAS,  AppeUant,  v.  STATE  at  the  Relation 
and  to  the  Use  of  E.  A.  ROGERS,  Treasurer  and  Ex- 
officio  Tax  Collector  in  and  for  the  bounty  of  Yavapai, 
State  of  Arizona. 

Taxation— Tax  Sales — Epfect. — Laws  of  1903,  No.  92,  enaeted  for  the 
collection  of  all  back  taxes  which  had  become  delinquent  for  a  period 
of  tve  years  before  it  took  effect,  and  for  the  collection  of  delin- 
quent taxes  for  each  subsequent  year,  provides  for  a  back  tax  book 
for  the  five  years  next  preceding  1903  in  which  is  to  be  entered  a 
correct  list  of  all  lands  on  which  taxes  are  due,  together  with  the 
amounts  uncollected.  It  also  provides  that  aU  back  taxes  of  what- 
ever kind  shall  be  extended  in  the  back  tax  book,  and  that  the  col- 
lectors of  the  respective  counties  shall  proceed  to  collect  taxes  con- 
tained in  the  back  tax  book,  and  any  person  interested,  or  the  owners 
of  land  contained  in  the  back  tax  book,  may  before  the  31st  of 
December,  1903,  redeem  such  property  by  paying  the  amount  of  the 
original  taxes  with  interest,  provided  that,  if  suit  shall  have  been 
commenced,  costs,  in  addition  to  the  taxes  and  interest,  must  be  paid. 
The  act  further  provides  that  if  on  the  Ist  of  January,  1904,  any 
real  estate  on  which  back  taxes  are  extended  in  the  book  shall  re- 
main unredeemed,  it  shall  be  the  duty  of  the  tax  collector  to  enforce 
payment  by  suit  in  the  name  of  the  state,  and  for  a  back  tax  book 
for  each  year  subsequent  to  1903.  Held  that,  as  statutes  should  be 
construed  to  give  effect  to  the  intent  of  the  legislature,  and  avoid 
inconvenience,  a  sale  of  land  for  taxes  delinquent  for  the  year  1911, 
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though  held  in  1912,  after  taxes  for  that  year  had  become  due,  bat  be* 
fore  they  had  become  delinquent,  does  not  bar  the  state  from  collecting 
by  snbeequent  suit  and  sale  taxes  for  1912,  particularly  where  the 
purchaser  knew  that  such  taxes  were  due  and  unpaid;  for,  as  taxes 
become  due  early  in  the  year,  though  they  do  not  become  delinquent 
until  the  last  of  the  year,  the  state,  if  precluded  from  selling  prop- 
erty for  past  taxes  under  pain  of  losing  taxes  for  the  year  of  the 
sale,  would  be  unable  to  collect  revenue. 

[As  to  power  of  legislature  to  make  tax  deeds  conclusiTO,  see 
note  in  4  Am.  8t.  B^.  187.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Yavapai.    Frank  0.  Smith,  Judge.    AflSrmed. 

Mr.  Daniel  E.  Parks  and  Messrs.  Norris  &  Mitchell,  for  Ap- 
pellant. 

Mr.  John  J.  Hawkins,  for  Appellees. 

FRANKLIN,  J. — Taxes  on  the  property  of  the  Weaver 
Mountain  Mining  Company,  a  corporation,  for  the  year  1912, 
not  being  paid  and  the  same  becoming  delinquent,  the  state 
of  Arizoiia  at  the  relation  of  E.  A.  Rogers,  treasurer  and 
ex-oflScio  tax  collector  of  Yavapai  county,  where  said  property 
is  situate,  obtained  a  judgment  foreclosing  the  lien  for  said 
taxes,  and  was  proceeding  to  make  a  sale  of  the  property  in 
satisfaction  thereof  when  this  action  was  commenced  seeking 
to  enjoin  such  sale.  The  appellant,  Thomas,  who  was  the 
plaintiff  below,  and  who  has  a  deed  to  the  property  in  ques- 
tion by  virtue  of  a  judgment  of  foreclosure  and  sale  for  the 
taxes  of  1911,  claims  that  he  is  no  less  exempt  for  the  taxes 
of  1911  than  for  the  taxes  of  1912,  because  the  latter  were 
delinquent  and  might  have  been  included  in  the  offer  of  sale 
when  the  sale  for  taxes  of  1911  was  made.  The  ground  is 
that,  the  state  (territory)  having  sold  the  property  to  satisfy 
its  lien  for  the  taxes  of  1911,  when  such  sale  was  made,  the 
taxes  of  1912  were  then  an  existing  lien  on  the  property ;  that 
the  state,  by  making  a  sale  of  the  property  for  the  taxes  of 
1911,  when,  at  the  time  of  such  sale,  the  taxes  of  1912  were 
an  existing  lien  or  encumbrance  on  the  property,  thereby 
sold  it  freed  of  the  taxes  for  1912. 

On  the  showing  made,  the  court  granted  a  temporary  in- 
junction, but  on  the  final  hearing  found  the  issue  in  favor  of 
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the  state,  dismissed  the  complaint,  and  dissolved  the  injuno 
tion.  The  appeal  is  from  the  judgment  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  only  question  for  decision  is:  Did  the  state  (territory), 
by  making  the  sale  for  the  taxes  of  1911,  sell  the  property 
free  from  the  lien  or  encumbrance  of  the  taxes  for  1912? 
We  are  of  the  opinion  that  it  did  not.  In  the  year  1903  there 
was  much  property  in  the  territory  of  Arizona  upon  which 
the  taxes  for  many  previous  years  were  unpaid  and  delin- 
quent. This  circumstance  gave  birth  to  Act  No.  92,  Laws  of 
1903,  being  an  act  to  amend  chapter  7  of  title  62  of  the  Re- 
vised Statutes  of  Arizona  of  1901,  entitled  ''Collection  of 
Delinquent  Taxes."  The  act  evidently  had  for  its  purpose: 
First,  the  collection  of  all  back  taxes  which  had  become  delin- 
quent for  a  period  of  five  years  next  before  its  taking  effect ; 
second,  the  collection  of  delinquent  taxes  for  each  subsequent 
year.  In  other  words,  it  provided  for  a  back  tax  book  for  the 
five  years  next  preceding  the  year  1903,  in  which  was  to  be 
entered : 

"A  correct  list  in  numerical  order  of  all  tracts  of  land  and 
town  lots  on  which  back  taxes  shall  be  due  in  such  county, 
city  or  town  setting  forth  opposite  each  tract  of  land  or  town 
lot  the  name  of  the  owner,  if  known  and  if  the  owner  thereof 
be  not  known,  then  to  whom  the  same  was  last  assessed,  the 
description  thereof,  the  year  or  years  for  which  such  tract  of 
land  or  town  lot  is  delinquent  or  forfeited  and  the  amount  of 
the  original  tax  due  each  fund  on  said  real  estate  (and  the 
interest  due  on  the  whole  of  said  tax,  at  the  time  of  making 
said  'back  tax  book'  together  with  the  clerk's  fees  then  due), 
in  appropriate  columns  arranged  therefor  and  the  aggregate 
amount  of  taxes,  interests  and  clerk  fees  charged  against  each 
tract  of  land  or  town  lot  for  all  the  years  for  which  the  same 
is  delinquent  or  forfeited.  ..."     Section  84. 

All  back  taxes  of  whatever  kind — and  this  included  all  back 
taxes  "except  taxes  due  prior  to  the  year  1888" — were  to 
be  extended  in  the  "back  tax  book"  provided  for  by  the  act, 
and  collected  by  the  tax  collector  under  its  authority. 

"Sec.  85.  The  tax  collector  of  the  respective  counties  shall 
proceed  to  collect  the  taxes  contained  in  such  'back  tax  book' 
as  herein  required,  and  any  person  interested  in,  or  the  owner 
of  any  land  or  town  lot  contained  in  said  'back  tax  book'  may, 
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on  or  before  the  31st  day  of  December,  A.  D.  1903,  redeem 
such  tract  of  land  or  town  lot  or  any  part  thereof,  from  the 
territory's  lien  thereon,  by  paying  to  the  tax  collector  the 
amount  of  the  original  taxes,  ...  as  charged  against  such 
tract  of  lands  or  town  lots  described  in  said  *back  tax  book,' 
together  with  interest  on  the  same  from  the  1st  day  of  Janu- 
ary, A.  D.  1901,  at  the  rate  of  ten  per  cent  per  annum,  and 
the  costs  accruing  under  this  chapter :  Provided,  that  if  suit 
shall  have  been  commenced  against  any  person  owing  taxes 
on  any  tract  of  land  or  town  lot  contained  in  said  'back  tax 
book'  for  the  collection  of  taxes  due  on  the  same,  the  person 
desiring  to  redeem  any  such  tract  of  land  or  town  lot  shall  in 
addition  to  the  original  tax  and  the  interest,  and  costs  accru- 
ing under  this  chapter,  pay  all  necessary  costs  incurred  in  the 
court  where  the  said  suit  is  pending,  together  with  such  at- 
torney's  fees  as  the  court  may  allow." 

If  on  the  first  day  of  January,  1904,  any  of  said  real  estate 
on  which  back  taxes  were  extended  in  the  "back  tax  book" 
remained  unredeemed,  it  was  the  duty  of  the  tax  collector  to 
proceed  to  enforce  the  payment  of  the  taxes  charged  against 
it  by  suit  in  the  name  of  the  state  (territory)  of  Arizona,  at 
the  relation  and  to  the  use  of  the  tax  collector.  If  the  con- 
tentions of  appellant  were  placed  in  a  case  wherein  he  had 
purchased  the  property  at  a  sale  by  the  state  for  taxes  de- 
linquent prior  to  1903,  and  the  state  had  omitted  to  include 
in  such  sale  the  taxes  delinquent  for  any  one  year  thereof, 
and  afterward  the  state  had  sought  to  make  another  sale  of 
the  property  for  the  taxes  for  the  omitted  year,  the  question 
thus  presented  would  be  grounded  on  a  much  firmer  basis  than 
the  present  one.  And  argument  of  much  force  could  be 
advanced  in  behalf  of  the  proposition  that  the  state,  by  thus 
selling  the  property,  sold  it  freed  from  the  taxes  delinquent 
for  previous  years.  But  the  act  also  provides  for  a  '-back 
tax  book"  for  each  year  subsequent  to  the  year  1903,  and, 
if  we  should  yield  to  the  argument  of  appellant,  the  statute 
would  be  involved  in  a  construction  which  would  lead  to  a 
manifest  absurdity,  and  such  a  construction  we  must  seek  to 
avoid.  Of  two  constructions,  either  of  which  is  warranted  by 
the  words  of  a  statute,  that  is  to  be  preferred  which  best  har- 
monizes with  the  general  tenor  and  spirit  of  the  act.  Lewis' 
Sutherland  on  Statutory  Construction,  sec.  489. 
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**When  the  literal  enforcement  of  a  statute  would  result 
in  great  inconvenience  and  cause  great  injustice,  and  lead  to 
consequences  which  are  absurd  and  which  the  legislature 
could  not  have  contemplated,  the  courts  are  bound  to  pre- 
sume that  such  consequences  were  not  intended,  and  adopt  a 
construction  which  will  promote  the  ends  of  justice  and  avoid 
the  absurdity."  People  v.  Chicago,  152  111.  546,  552,  38  N.  E. 
744. 

The  procedure  for  the  collection  of  delinquent  taxes  for 
the  five  years  preceding  the  year  1903,  and  for  each  year 
thereafter,  is  very  similar,  but  the  marked  diflference  is  found 
in  what  is  extended  in  the  ''back  tax  book,"  and  the  duty  of 
the  tax  collector  in  the  collection  of  such  taxes.  The  tax  col- 
lector is  required  to  collect  all  delinquent  taxes  extended  in 
the  back  tax  book  for  the  years  previous  to  the  year  1903  in 
one  action.  But  there  is  also  a  back  tax  book  for  each  year 
thereafter.  It  is  true  that  the  lien  for  taxes  attaches  to  the 
property  on  the  first  Monday  in  February  of  the  year  for 
which  the  taxes  are  levied,  but  such  taxes  are  not  payable 
until  some  time  in  the  month  of  October  aucceeding,  and  do 
not  become  delinquent  until  some  time  in  December  follow- 
ing. Under  the  procedure  formulated  for  making  the  annual 
"back  tax  book,"  and  enforcing  the  collection  of  the  delin- 
quent taxes  entered  therein,  by  suit  to  foreclose  the  state's 
lien  and  making  a  sale  of  the  property  by  virtue  of  the  judg- 
ment obtained,  the  acts  commanded  by  the  statute  to  be  done 
cannot  be  accomplished  before  the  lien  of  taxes  for  a  sub- 
sequent year  has  attached.  For  instance,  the  taxes  levied 
for  the  year  1911  become  a  lien  on  the  property  on  the  first 
Monday  in  February,  1911,  but  the  collection  thereof  is  not 
enforceable  until  delinquency  is  entered  in  the  '*back  tax 
book"  for  that  year,  and  then  only  by  a  judgment  of  fore- 
closure obtained  and  a  sale  thereunder,  which  steps  cannot  be 
accomplished  with  whatever  expedition  possible  until  the  lien 
for  taxes  of  1912  has  attached.  If,  as  contended  by  appel- 
lant, it  was  the  duty  of  the  collector  to  marshal  the  taxes 
for  the  years  1911  and  1912,  in  a  single  sale,  it  would  be 
equally  his  duty  to  marshal  the  taxes  for  the  year  1913  in 
the  sale  for  the  taxes  of  1912,  because  such  sale  could  not 
take  place  until  some  time  in  the  year  1913  and  after  the  lien 
for  taxes  for  the  year  1913  had  attached.    This  would  be 
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true  of  the  taxes  for  all  succeeding  years.  In  such  a  process 
the  state  would  be  running  in  a  circle  and  the  only  result 
accomplished  would  be  a  *' marshaling"  of  the  taxes,  and  not 
the  collection  thereof.  Such  a  thing  is  not  contemplated  by 
the  law,  and  we  are  disinclined  to  lend  our  aid  in  the  making 
of  such  a  dilemma. 

We  think  it  clear  that  a  title  acquired  under  a  tax  sale 
for  the  taxes  of  1912  must  prevail  over  a  title  founded  in 
a  sale  for  the  taxes  of  the  year  1911.  The  following  author- 
ities may  be  consulted:  Anderson  v.  Rider,  46  Cal.  134;  Wall 
V.  District  of  Columbia,  6  Mackey  (D.  C),  194  ;  McAlister 
V.  Anderson,  27  La.  Ann.  425;  Excelsior  Springs  v.  Henry, 
99  Mo.  App.  450,  73  S.  W.  944;  Keen  v.  Sheehan,  154  Mass. 
208,  28  N.  E.  150. 

The  appellant  places  strong  reliance  upon  the  authority 
of  Brewer  v.  District  of  Columbia,  5  Mackey  (D.  C),  274. 
A  reading  of  this  case  might  to  some  lend  a  color  contrary  to 
the  view  we  take  and  the  authority  cited.  But  in  a  later  case 
that  court  very  clearly  distinguished  the  Brewer  Case.  It 
•ays: 

"With  regard  to  the  three  lots  described  in  the  sixth  parar 
graph  of  the  bill,  it  is  quite  clear  to  the  court  upon  the  au- 
thority of  the  case  of  Brewer  v.  District  of  Columbia,  5 
Mackey  [D.  C],  274,  which  case  received  a  very  careful  ex- 
amination by  the  judges  who  decided  it,  that  by  the  legal 
operation  of  the  tax  sale  to  Harvey  Spaulding  in  September, 
1875,  the  District  of  Columbia  forever  lost  idl  right  against 
the  purchaser  at  that  sale,  and  those  claiming  title  under 
him,  to  demand  any  taxes  then  in  arrear  and  which  might 
have  been  included  in  the  delinquencies  for  which  such  sale 
was  made,  but  that  that  case  did  not  decide,  and  was  not  in- 
tended to  decide,  anything  with  regard  to  taxes  accruing  upon 
property  intermediate  between  the  last  default  for  which  a 
tax  sale  could  be  had  and  the  date  of  the  deed  given  in  com- 
pletion of  such  a  sale.  And  we  are  of  opinion  that  when  the 
deed  was  given  it  related  back  to  the  time  of  the  sale  only,  and 
cannot  be  relied  upon,  by  way  of  estoppel  or  otherwise,  to 
extinguish  the  right  of  the  District  to  enforce  by  appropriate 
proceedings  the  payment  of  taxes  maturing  due,  and  becom- 
ing enforceable  subsequently  to  the  date  of  a  tax  sale. "  Wall 
V.  District  of  Columbia,  6  Mackey  (D.  C),  194,  206. 


Digitized  by 


Google 


24  Thomas  v.  States.  [17  Ariz. 

The  sale  made  to  appellant  was  for  the  taxes,  penalties  and 
costs  due  on  the  property  for  the  year  1911.  The  deed  made 
to  him  in  pursuance  of  such  sale  did  not  purport  to  release 
the  lien  of  the  state  for  the  taxes  of  the  subsequent  year, 
1912.  Aside  from  this,  when  appellant  purchased  the  prop- 
erty, he  had  actual  knowledge  that  the  sale  was  made  subject 
to  the  lien  for  the  taxes  of  1912,  and  that  a  suit  was  then 
pending  for  a  foreclosure  of  such  lien.  This  was  the  testi- 
mony of  Judge  Hawkins,  attorney  for  the  tax  collector.  The 
attorney  for  appellant,  who  represented  him  at  the  sale  and 
made  the  bid  for  him,  was  asked  this  question:  **Was  there 
anything  said  about  a  lien  for  taxes  for  1912,  and  what  was 
said  about  it,  if  anything,  as  a  legal  lien  against  this  pur- 
chase?" 

Answer:  *' Judge  Hawkins  made  some  statement  about  other 
dues,  on  some  other  account,  and  I  answered  that  we  were 
dealing  with  the  subject  matter  in  hand,  and  if  there  were 
any  other  claims  or  demands  we  would  deal  with  them — ^we 
would  cross  that  bridge  when  we  had  to,  or  something  of 
that  sort.  This  is  the  idea :  As  a  matter  of  fact,  I  intended 
to  do  just  what  we  have  done  in  bringing  this  suit.  I  in- 
tended that,  if  Judge  Hawkins  had  not  rounded  up  all  the 
claims  against  the  property  that  were  claimed  under  the 
statutes,  he  would  sacrifice  them  by  that  sale,  and  I  intended 
that  he  should.  I  did  not  propose — ^my  thought  was  not  to 
pay  that  tax  if  that  bid  passed  at  that  sale." 

The  law  does  not  support  appellant's  contention^  and  there 
is  no  equity  in  his  case. 

Judgment  and  order  aflarmed. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 
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[Crimiiial  353.    Filed  Maj  1,  1915.} 

[147  Pac.  1197.] 

FRED  J.  WRIGHT,  Appellant,  v.  STATE,  Respondent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Cochise.    Fred  Sutter,  Judge.    Affirmed. 

Messrs.  Doan  &  Doan  and  Mr.  J.  T.  Kingsbury,  for  Appel- 
lant. 

Mr.  Leslie  C.  Hardy,  Assistant  Attorney  General,  for  the 
State. 

FRANKLIN,  J. — Information  for  the  crime  of  forgery, 
with  a  conviction.  Defendant  appeals.  We  have  not  had 
the  benefit  of  any  argument,  or  brief,  or  assignment  of  errors 
on  this  appeal;  but  we  have  given  the  record  a  careful  con- 
sideration, to  ascertain  if  in  the  prosecution  of  the  cause,  the 
defendant  has  been  denied  any  substantial  right.  The  in- 
formation states  a  public  oflfense,  the  evidence  is  ample  to 
support  the  conviction,  the  instructions  of  the  court  guard 
every  right  of  the  defendant,  and  in  the  record  we  find  no 
reversible  error.    Judgment  affirmed. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 
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[Criminal  No.  361.    Filed  May  1,  1915.] 
[148  Pac.  312.} 

ROBERT  THOMPSON,  AppeUant,  v.  STATE,  Respondent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Cochise.    A.  C.  Lock  wood,  Judge.    Affirmed. 

Mr.  Lee  0.  Wooley,  for  Appellant. 

Mr.  Leslie  C.  Hardy,  Assistant  Attorney  General,  for  the 
State. 

FRANKLIN,  J. — Defendant  was  informed  against  for  the 
crime  of  murder,  and  suffered  a  conviction  of  murder  in  the 
second  degree.  He  was  sentenced  to  serve  a  term  of  impris- 
onment for  a  period  of  not  less  than*  ten  years.  A  record  on 
appeal  has  been  filed  in  this  court,  but  otherwise  no  appear- 
ance has  been  made  in  behalf  of  defendant.  There  has  been 
no  error  assigned,  no  brief  filed,  and  no  argument  made. 
The  record  has  been  examined  to  ascertain  if  defendant  has 
liad  the  benefit  of  a  fair  and  impartial  trial,  and  we  are  con- 
vinced that  no  substantial  right  has  been  denied  to  him.  The 
information  states  a  public  offense,  the  evidence  supports  the 
conviction,  and  the  instructions  fairly  submit  the  law  of  the 
case  to  the  jury. 

No  reversible  error  appearing  in  the  record,  the  judgment 
is  affirmed. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 
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Idva  No.  1436.     Piled  May  1,  1915.] 
[148  Pac.  297.] 

PIEBREPONT  MINOR,  AppeUant,  v.  J.  R.  BROUGHT, 

Appellee. 

Appeal  and  Erbob — ^Dismissal  of  Appeal — Grounds — Failubx  io  Give 
Notice. — ^Wbere  the  record  fails  to  show  that  notice  of  appeal  was 
given  in  open  court  and  entered  on  the  minutes  or  bj  written  notice 
served  on  the  adverse  partj  as  required  hj  Civil  Code  of  1913,  para- 
graph 1234,  the  supreme  court  has  no  jurisdiction  of  the  appeal,  and 
it  must  be  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Maricopa.  J.  C.  Phillips,  Judge.  Appeal  dis- 
missed. 

Messrs.  Sloan  ft  Westervelt,  for  Appellant. 

Mr.  C.  D.  Jamison  and  Mr.  H.  W.  Clark,  for  Appellee. 

FRANKLIN,  J.— The  statute  provides: 

''An  appeal  shaU  be  taken  by  the  party  taking  the  same 
giving  notice  of  appeal  in  open  court,  which  shall  be  entered 
in  the  minutes  of  the  court,  or  by  a  written  notice  which  shall 
be  served  upon  the  adverse  party  or  his  attorney,  and  filed 
with  the  clerk  of  the  superior  court."  Paragraph  1234,  Civil 
Code  1913. 

It  follows  from  the  foregoing  provision  that,  where  the 
notice  of  appeal  is  not  given  in  open  court,  and  entered  in 
the  minutes  of  the  court,  it  must  be  given  in  writing  and 
served  upon  the  adverse  party  or  his  attorney,  and  filed  with 
the  clerk  of  the  court,  and  the  record  presented  to  this  court 
must  show,  either  that  the  notice  of  appeal  was  given  in  open 
court  and  entered  in  the  minutes  of  the  court,  or  that  such 
notice  of  appeal  was  in  writing,  and  was  served  upon  the 
adverse  party  or  his  attorney,  and  filed  with  the  clerk  of  the 
court ;  eke  the  supreme  court  has  no  jurisdiction  to  entertain 
the  appeal. 

Opportunity  has  been  given  to  appellant  to  suggest  a 
diminution  of  the  record  in  respect  of  giving  the  statutory 
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notice,  but  the  same  has  not  been  done.    The  appeal  not  hav- 
ing been  taken  as  the  law  directs,  this  court  acquires  no  juris- 
diction, and  it  must  be  dismissed. 
Appeal  dismissed. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


[Civn  No.  1427.    Piled  May  1,  1915.]. 
[148  Pae.  294.] 

J.  R.  BROUGHT,  Appellant,  v.  PIERREPONT  MINOR, 

Appellee. 

1.  Appeal  and  E&bob — Tbulnsceipt  of  Testimony — Authentication — 

Notice  to  Appellee. — ^Where  appellant  failed  to  give  appellee  no- 
tice of  the  filing  of  the  transcript  of  the  reporter's  notes  or  to  have 
them  remain  on  file  with  the  cletk  for  20  days  before  being  presented 
to  the  judge  for  authentication,  the  transcript  must  be  stricken; 
flin«e  the  appellee  is  thereby  deprived  of  his  right  to  call  the  judge's 
attention  to  any  error  in  the  notes  before  they  are  approved. 

2.  Appeal  and  Ebbor^Assignments  of  Ebboe — Objection — Waiver. — 

Assignments  of  error  which  are  not  sufficiently  specific  under  the  rules 
will  nevertheless  be  considered  where  the  appellee  failed  to  comply 
with  Civil  Code  of  1*913,  paragraph  1262,  providing  that  the  appellee, 
if  he  deems  the  assignments  of  error  insufficient  or  defective  in  form, 
shall  within  ten  days  after  the  service  of  appellant's  brief  serve  a 
written  notice  setting  forth  his  objections  to  the  assignments,  and 
thereafter  the  appellant  may  amend  his  assignments,  and  that  any 
objection  not  specified  in  the  notice  shall  be  deemed  waived  by  the 
appellee. 

3.  Appeal  and  Ebbob — ^Assignments  of  Ebbob— Waiveb — Failube  to 

Abgue. — Assignments  of  error  not  argued  in  the  brief  will  be  deemed 
waived. 

4.  Fobcible  Entry  and  Detainer — Judgment— Condition. — In  an  ac- 

tion for  forcible  entry  and  detainer,  where  the  jury  rendered  a  ver- 
dict of  guilty,  the  court  can  only  give  judgment  for  the  restitution 
of  the  premises  and  for  costs  and  rent  due,  and  a  condition  in  such 
judgment  that  the  plaintiff  recover  possession  only  on  payment  to 
the  defendant  of  a  sum  of  money  is  irregular  and  voidable  on  direct 
attack. 
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5.  Appeal  and  Ebsobt— Modification  of  Judgment—Pbovisiok  Favor- 

ABLB  TO  Appellant. — ^Where  defendant  assigned  as  error  the  inser- 
tion of  such  condition  in  the  judgment,  the  judgment  will  be  modi- 
fied by  directing  the  condition  to  be  stricken  therefrom,  though 
apparently  it  was  in  favor  of  defendant. 

6.  Appeal  and  Ebbo&— Review — Scope  or  Appeal. — On  an  appeal  from 

a  judgment  and  order  denying  a  new  trial  in  forcible  entry  and  de- 
tainer, error  cannot  be  assigned  to  the  form  of  the  writ  of  restitu- 
tion issued  under  the  judgment. 

7.  Judgment — Conclusiveness — ^Matters  Concluded — ^Fobcible  Entry 

AND  Detainer — Bemoval  or  Buildings. — In  forcible  entry  and  de- 
tainer the  only  issue  is  plaintiff's  right  to  recover  possession  of  the 
premises  described  in  the  complaint,  and  a  judgment  for  him  does 
not  bar  proper  proceedings  by  defendant  to  enforce  his  right  to  re- 
move the  buildings  therefrom. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Maricopa.  John  C.  Phillips,  Judge.  Modified  and 
affirmed. 

Mr.  C.  D.  Jamison  and  Mr.  H.  W.  Clark,  for  Appellant. 

Mr.  Richard  B.  Sloan  and  Mr.  James  Westervelt,  for  Ap- 
pellee. 

FRANKLIN,  J. — ^This  is  a  statutory  action  of  forcible  de- 
tainer. It  is  brought  under  chapter  5  of  title  6  (paragraphs 
1525-1552),  Civil  Code  of  1913,  and  has  for  its  purpose  a 
trial  of  the  right  of  actual  possession  to  that  certain  real  prop- 
erty situate  in  the  city  of  Phoenix,  Arizona,  and  described  as 
lots  10  and  12  of  said  city ;  the  same  being  the  premises  upon 
which  the  building  known  as  the  Savoy  Theater  stands.  In 
the  superior  court  the  action  was  tried  on  its  merits,  and,  the 
jury  having  found  the  appellant  guilty  of  forcible  detainer 
of  the  property  described,  a  judgment  of  the  court  for  the 
plaintiff  for  a  restitution  of  the  premises  was  given. 

On  the  threshold  of  a  consideration  of  this  appeal  we  feel 
constrained  to  observe  that  appellant  has  not  given  that  atten- 
tion to  the  preparation  of  his  appeal  for  presentation  to  this 
court  that  the  law  and  the  rules  of  this  court  require;  the 
result  being  that  we  have  experienced  infinite  perplexity  in 
trying  to  grasp  the  grounds  of  the  appeal,  and  ascertaining 
what  questions  we  are  asked  to  consider  and  upon  which  reli- 
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ance  is  had  for  a  reversal  of  the  judgment  of  the  superior 
court.  The  difSculties  we  encounter  have  beset  the  appellee 
also,  and  he  frankly  states  in  his  brief  an  inability  to  make 
such  reply  as  the  merits  of  the  case  require,  from  a  lack  of 
understanding  as  to  what  precise  points  are  at  issue  on  the 
appeal.  What  purports  to  be  an  abstract  of  the  record  is 
merely  a  recital  of  the  events  occurring  during  the  progress 
of  the  cause  and  utterly  fails  to  incorporate  such  portions  of 
the  record  as  are  necessary  to  inform  this  court  of  the  errors 
relied  upon.  On  motion  of  the  appellant  a  cross-appeal  by 
appellee  in  this  case  was  dismissed  for  want  of  jurisdiction, 
for  the  reason  that  neither  the  appellant  nor  his  attorney  was 
given  the  notice  of  appeal  required  by  statute.  Pierrepont 
Minor  v.  J.  B.  Brought  (No.  1436),  ante,  p.  27,  148  Pac.  297, 
just  decided. 

On  motion  of  the  appellee  in  the  instant  appeal  we  made 
an  order  striking  from  the  files  the  transcript  of  the  reporter's 
notes.  We  were  compelled  to  do  this  because  the  appellant 
failed  to  give  the  appellee  any  notice  of  the  filing  of  the  tran- 
script of  the  reporter's  notes,  and  also  because  such  tran- 
script of  the  reporter's  notes  was  not  allowed  to  remain  on 
file  with  the  clerk  of  the  superior  court  for  the  full  period  of 
20  days  before  being  presented  to  the  trial  judge  for  a  certifi- 
cation of  its  authenticity.  It  is  perfectly  obvious  that,  if  the 
appellee  is  not  given  the  required  notice  of  the  filing  of  the 
transcript,  and  the  same  is  not  allowed  to  remain  on  file  with 
the  clerk  for  the  required  time  before  being  certified  by  the 
trial  judge,  the  appellee  is  denied  a  most  important  right; 
that  is,  an  opportunity  to  specify  wherein  it  is  defective  and 
suggesting  and  setting  forth  such  amendments  as  may  be 
necessary  to  make  it  correct  before  presentation  to  the  trial 
judge.  This  in  order  that  when  the  transcript  is  certified  to 
by  the  trial  judge  its  integrity  as  a  record  speaking  absolute 
verity  may  not  be  assailed.  Unless  parties  prosecuting  an  ap- 
peal pay  strict  regard  to  the  statutory  requirements  in  this 
behalf,  it  must  follow  that  the  spirit  and  purpose  of  the  law, 
which  is  to  give  those  interested  a  'full  opportunity  to  make 
the  record  speak  the  truth,  will  be  defeated,  and  a  considers^ 
tion  of  such  a  record  by  this  court  must  therefore,  by  reason 
of  such  omission,  be  denied. 
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Appellee  also  complains  of  the  insufficiency  and  uncertainty 
of  the  assignments  of  error.  That  the  same  are  not  sufficiently 
explicit  or  specific  to  bring  them  within  the  rules  as  proper 
assignments  of  error.  The  assignments  of  error  are  very  gen- 
eral and  indefinite,  and  the  criticism  thereof  by  appellee  is 
not  unfounded.  But  appellee  has  not  pursued  the  course  but- 
lined  by  paragraph  1262  of  the  Civil  Code  of  1913,  and  we 
shall  strive  to  consider  them  as  best  we  may. 

There  are  14  assignments  of  error : 

"First.  The  trial  court  erred  in  denying  defendant's  mo- 
tion to  quash  the  writ  of  summons  and  the  return  upon  the 
same. 

**  Second.  The  trial  court  erred  in  issuing  the  venire  for  a 
trial  jury  at  the  time  the  writ  of  summons  was  issued. '  * 

These  two  assignments  are  not  argued,  and  are  passed  under 
the  well-known  rule  that  an  assignment  of  error  not  argued 
in  the  brief  will  be  deemed  waived. 

** Third.  The  court  erred  in  denying  the  defendant's  mo- 
tion in  arrest  of  judgment. 

''Fourth.  The  trial  court  erred  in  denying  defendant's 
motion  for  a  new  trial. 

"Fifth.  The  court  erred  in  admitting  in  evidence,  over 
the  objections  of  the  defendant,  a  copy  of  the  notice  to  quit 
offered  by  the  plaintiff. 

"Sixth.  The  court  erred  in  refusing  defendant's  evidence 
to  show  the  terms  of  the  contract  in  addition  to  the  terms  re- 
cited in  the  writing. 

"Seventh.  The  court  erred  in  refusing  to  allow  the  evi- 
dence offered  by  the  defendant  in  the-  progress  of  the  trial 
showing  that  the  defendant  paid  the  plaintiff  $50  more  than 
the  amount  specified  in  the  writing. 

"Eighth.  The  court  erred  in  denying  defendant's  motion, 
made  at  the  conclusion  of  the  evidence,  instructing  the  jury  to 
return  a  verdict  for  the  defendant,  on  the  ground  that  the 
evidence  did  not  show  that  a  legal  tender  of  $1,000,  called 
for  by  the  contract,  had  been  made  by  the  plaintiff  to  the 
defendant. 

"Ninth.  The  court  erred  in  its  finding  of  facts  at  the  con- 
clusion of  the  evidence. 

"Tenth.  The  court  erred  in  pronouncing  its  judgment  for 
the  plaintiff. 
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'' Eleventh.  The  court  erred  in  pronouncing  a  conditional 
judgment,  that  is,  a  judgment  based  upon  the  right  of  the 
plaintiff  to  pay  or  not  to  pay  into  the  court  the  amount  of 
$1,000,  which  sum  should  have  been  tendered  and  have  been 
made  good  as  a  tender  on  the  Ist  day  of  May,  and  subsequent 
thereto,  and  for  the  further  reason  that  the  said  amount  of 
$1,000  should  not  have  been  cut  down  by  a  judgment  of  $400 
uncalled  for  by  the  complaint  of  the  plaintiff,  and  not  sub- 
mitted to  the  jury  trying  said  cause  by  the  court  pronouncing 
said  judgment  in  favor  of  the  plaintiff  and  against  the  de- 
fendant. 

''Twelfth.  The  court  erred  in  refusing  the  instructions 
asked  by  the  defendant,  and  in  giving  the  instructions  asked 
by  the  plaintiff. 

"Thirteenth.  The  court  erred  in  granting  the  injunction 
allowed  in  this  case  on  plaintiff's  complaint,  the  defendant 
being  thereby  deprived  of  a  part  of  the  time  allowed  him  by 
the  statute  wherein  to  appeal. 

"Fourteenth.  The  court  erred  in  failing  to  grant  a  proper 
writ  of  restitution  in  this  case.  The  evidence  showed  that, 
under  the  contract,  the  plaintiff  was  entitled  to  be  restored  to 
the  possession  of  the  lots  only  as  specified  in  his  complaint, 
if  entitled  to  any  relief  at  all,  and  yet  the  writ  of  restitution 
directed  the  officer  in  whose  hands  it  was  placed  to  put  the 
plaintiff  in  possession  of  the  lots  mentioned  in  the  complaint, 
the  buildings  thereon  erected  by  the  defendant,  and  the  per- 
sonal property  in  and  upon  the  same,  which  direction  the 
officer  complied  with." 

The  assignments  of  error  numbered  4  to  9,  inclusive,  call 
for  an  examination  of  the  transcript  of  reporter's  notes,  which 
is  not  before  us.  The  tenth  assignment  is  not  argued,  but 
will  be  considered  in  connection  with  other  assignments  which 
are  more  specific,  and  upon  which  argument  is  made. 

The  eleventh  assignment  of  error  has  merit.  The  court 
admittedly  did  err  in  the  conditional  portion  of  its  judgment. 
In  this  sort  of  an  action,  if  the  jury  return  a  verdict  of  guilty 
of  forcible  detainer,  the  court  should  give  judgment  for  the 
plaintiff  for  the  restitution  of  the  premises,  and  for  costs,  and, 
at  plaintiff's  option,  for  all  rent  found  to  be  due  and  unpaid 
at  the  date  of  judgment.    The  judgment  of  the  court,  among 
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other  things,  ordered  a  writ  of  restitution  of  said  premises, 
and  that  plaintiff  further  recover  his  costs : 

"Provided  that,  before  such  writ  shall  issue,  plaintiff  pay 
into  court  for  the  use  of  defendant  the  sum  of  one  thousand. 
($1,000.00)  dollars,  less  the  rental  value  of  the  premises  at 
the  rate  of  four  hundred  ($400.00)  dollars  per  month  from 
and  beginning  with  the  1st  day  of  May,  1914,  until  the  date 
of  issuing  said  writ.'' 

It  is  clear  that  the  court  was  not  authorized  by  law  to  make 
any  such  provision  as  a  condition  of  issuing  the  writ  of  resti- 
tution, and  the  judgment  in  this  particular  is  irregular  and 
voidable  upon  direct  attack.  Consolidated  Mining  &  Pros- 
pecting Co.  V.  Huff,  62  Kan.  415,  63  Pac.  442. 

The  appellee  by  way  of  cross-appeal  attempted  to  press  this 
contention  upon  us,  but,  as  that  appeal  was  dismissed  for  want 
of  jurisdiction,  it  would  not  have  been  necessary  to  notice 
the  matter,  but  for  error  on  that  account  being  assigned  by 
appellant  in  this  appeal.  It  appears  to  us  that  the  imposi- 
tion of  the  condition  complained  of  is  in  favor  of  appellant, 
but  of  this  we  are  not  clear,  and  it  may  be  that  such  condi- 
tion militates  against  some  right  of  appellant  of  which  we  are 
not  advised.  But,  however  this  may  be,  the  irregularity  being 
complained  of,  we  must  modify  the  judgment  by  directing 
the  elimination  of  the  condition  imposed  therein. 

The  twelfth  assignment  is  not  argued. 

The  thirteenth  assignment  is  not  argued  in  the  brief,  but, 
aside  from  this  omission,  it  evidently  refers  to  the  ruling  of 
the  court  in  a  case  other  than  the  one  before  us  on  appeal. 
The  record  is  silent  as  to  the  issuance  of  an  injunction. 

The  fourteenth  assignment  of  error  is  not  within  the  scope 
of  this  appeal.  The  appeal  is  from  the  judgment  and  from 
an  order  denying  a  motion  for  a  new  trial,  and  the  error  com- 
plained of  relates  to  the  form  of  a  writ  of  restitution  issued 
under  the  judgment. 

But,  as  we  have  said,  the  only  issue  in  this  case  is  the  right 
of  the  appellee  to  the  actual  possession  of  the  premises  in  con- 
troversy. If  he  is  entitled  to  the  actual  possession  of  lots 
10  and  12  in  block  9  of  the  city  of  Phoenix,  it  would  not  be 
possible  to  give  him  possession  of  the  lots  without  possession 
of  the  buildings  erected  thereon.  Whether  under  appellant's 
contract  with  appellee  the  appellant  has  the  right  to  remove 
xvnAzii.— s 
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any  buildings  located  on  the  lots  described  is  not,  and  could 
not  be,  an  issue  in  this  kind  of  action.  If  the  appellant  haff 
such  right  to  remove  any  buildings  now  located  on  said  lots, 
he  may  assert  that  right  in  a  proper  action,  and  nothing  in 
this  case  or  on  this  appeal  forecloses  him  of  an  opportunity 
to  do  so.  In  fine,  the  only  matter  determined  in  this  case  is 
the  right  of  appellee  to  the  actual  possession  of  the  property 
described  in  the  complaint. 

ThiiS  is  a  simple  statutory  action  of  forcible  detainer.  The 
issue  in  the  case  is  dear,  and,  having  been  submitted  to  a  jury, 
and  the  appellant  found  guilty  of  a  forcible  detainer,  and 
the  judgment  of  the  court  following  the  verdict,  and  being 
supported  by  the  law,  except  in  the  particular  stated,  we  have 
no  authority  to  reverse  it. 

The  cause  is  therefore  remanded  to  the  superior  court,  with 
instructions  to  modify  the  judgment  by  expunging  therefrom 
these  words,  to  wit : 

**  Provided  that,  before  such  writ  shall  issue,  plaintiff  pay 
into  court  for  the  use  of  defendant,  the  sum  of  one  thousand 
($1,000.00)  dollars,  less  the  rental  value  of  the  premises  at 
the  rate  of  four  hundred  ($400.00)  dollars  per  month  from 
and  beginning  with  the  1st  day  of  May,  1914,  until  the  date 
of  issuing  said  writ." 

And,  as  so  modified,  the  judgment  and  order  are  affirmed, 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur, 


[avil  No.  1412.     Filed  May  4,  1015.]. 
[148  Pac.  297.] 

T.  B.  BRANDT,  Appellant,  v.  W.  K.  MEADE,  Appellee. 

1.  Limitation  of  Actions — Pleading — Amendment  of  Pleading. — In 
an  action  on  a  judgment,  defended  on  the  ground  that  the  judgment 
had  been  satisfied  by  a  sale  of  the  land  mortgaged  to  secure  the  note 
on  which  the  judgment  was  obtained,  pursuant  to  a  foreclosure  de- 
eree,  and  that  a  certificate  of  sale  and  a  sheriff's  deed  had  been 
issued  to  the  mortgagee,  a  reply  alleging  that  prior  to  the  forc> 
closure  sale  the  property  and  the  interest  of  the  mortgagor  therein 
had  been  sold  in  a  partition  suit,  and  the  mortgagor's  share  of  the 
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proceeds  of  the  sale  paid  to  him ;  that  the  purchaser  at  the  partition 
sale  brought  an  action  against  the  mortgagee,  in  which  she  obtained 
a  decree  annulling  the  foreclosure  decree  and  canceling  the  certifi- 
cate of  sale  and  deed  to  the  mortgagee,  and  quieting  her  title  in  the 
property,  but  leaving  the  personal  judgment  against  the  mortgagor 
in  force,  which  allegations  were  incorporated  in  an  amended  com- 
plaint after  the  striking  of  the  reply,  did  not  set  forth  a  new  cause 
of  action  so  as  to  be  barred  by  limitations,  noz  convert  the  cause  of 
action  set  forth  in  the  original  complaint  into  a  new  or  different 
cause  of  action,  nor  constitute  a  departure  from  the  complaint,  but 
stated  facts  necessary  to  support  the  complaint. 

2.  Equitable  Actions — Pleading  and  Practice. — Where,  in  an  action 

on  a  judgment,  an  amended  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action  for  debt  on  judgment,  and  also  states  facts 
sufficient  to  justify  the  cancellation  of  a  satisfaction  by  a  fore- 
closure decree  of  the  judgment  sued  upon,  the  court  in  granting  re- 
lief may  .order  a  cancellation  of  such  satisfaction  in  the  action 
brought  for  debt  on  the  judgment,  since  it  is  the  practice  in  this 
jurisdiction  to  commingle  actions  in  law  and  in  equity. 

3.  MOBTQAGSS — FoBEGLOSUBE — SETTING  AsiDE. — Where  pHor  to  the  fore- 

closure of  a  mortgage  on  the  interest  in  land  of  a  tenant  in  common, 
and  a  sale  of  such  interest  to  the  mortgagee  for  the  amount  due,  the 
land  had  been  sold  at  partition  sale,  and  the  mortgagor's  share  of 
the  proceeds  of  the  sale  paid  to  him,  the  satisfaction  of  judgment 
under  the  foreclosure  proceedings  will  be  set  aside  and  canceled,  and 
the  plaintiff  in  judgment  will  have  his  judgment  restored  to  him,  for 
it  would  be  inequitable  to  allow  the  mortgagor  to  avail  himself  of 
the  satisfaction,  since  its  effect  would  be  a  cancellation  of  his  debt 
for  no  consideration. 

[As  to  foreclosure  sale  as  passing  title  of  all  parties,  see  note  in 
Ann.  Gas.  1914D,  283.] 

APPEAL  from  a  judgmeDt  of  the  Superior  Court  of  the 
County  of  Cochise.  A.  C.  Lockwood,  Judge.  Reversed  and 
remanded,  with  instructions  to  enter  judgment  for  plaintiff. 

Mr.  H.  L.  Pickett  and  Messrs.  Doan  &  Doan,  for  Appellant. 

Mr.  S.  L.  Kingan  and  Mr.  J.  T.  Kingsbury,  for  Appellee. 

CUNNINGHAM,  J.— The  plaintiff,  T.  E.  Brandt,  com- 
menced  this  action  on  the  twentieth  day  of  February,  1913, 
seeking  to  recover  a  judgment  against  W.  K.  Meade.  The 
complaint  set  forth  a  judgment  in  the  sum  of  $2,552.42,  with 
interest  at  the  rate  of  7  per  cent  from  the  date  of  the  judg- 
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ment,  and  costs  in  the  sum  of  $11,  recovered  by  the  plaintiff, 
Brandt,  against  the  defendant,  Meade,  on  the  twenty-seventh 
day  of  February,  1908,  in  the  district  court  of  the  second 
judicial  district  of  the  territory  of  Arizona,  in  and  for 
Cochise  county,  in  case  numbered  5160  in  said  court,  as  a 
cause  of  action,  and  alleges  that  no  execution  has  been  issued 
on  the  judgment  within  12  months  of  its  rendition;  that  no 
part  of  the  judgment  has  been  paid,  and  that  there  remains 
due,  owing  and  unpaid,  principal  and  interest,  the  sum  of 
$3,453.79,  and  $11  costs;  that  the  plaintiff  is  the  owner  and 
holder  of  said  judgment,  and  prays  for  judgment  accordingly. 

Defendant  demurred  and  answered,  admitting  the  rendi- 
tion of  the  judgment  as  alleged  in  the  complaint,  but  pleaded 
satisfaction  and  discharge  of  the  judgment,  accomplished  by 
a  sale  of  property  mortgaged  by  the  defendant  to  the  plain- 
tiff to  secure  the  payment  of  the  note  upon  which  the  judg- 
ment was  based;  a  foreclosure  of  the  mortgage  and  an  order 
of  sale  of  the  property ;  a  sale  under  the  order  by  the  sheriff 
of  the  county  on  the  twenty-first  day  of  March,  1908;  the 
purchase  of  the  property  by  the  plaintiff,  judgment  creditor 
at  said  sale;  the  issuance  to  plaintiff  of  a  certificate  of  sale, 
and  on  the  thirtieth  day  of  December,  1908,  the  issuance  to 
him  of  a  sheriff's  deed,  and  the  recording  by  plaintiff  of  the 
certificate  and  deed.    It  is  further  alleged  by  defendant: 

''That  at  the  time  of  the  said  sale  .  .  .  that  the  said 
Brandt  knew  that  the  suit  for  the  partition  of  the  .  .  .  prop- 
erty [under  mortgage]  had  been  filed;  that  the  said  Brandt 
knew  all  facts  in  regard  to  the  title  of  the  said  property  and 
all  proceedings  in  regard  thereto,  and  that  said  T.  R.  Brandt 
bought  said  .  .  .  property  with  full  knowledge  of  all  the  facts 
in  regard  to  the  title ;  .  .  .  and,  further,  that  the  said  T.  R. 
Brandt  .  .  .  accepted  the  sheriff's  deed  to  the  .  .  .  prem- 
ises, and  he  himself  .  .  .  placed  said  sheriff's  deed  ...  of 
record  in  the  ofl5ce  of  the  county  recorder,  .  .  .  and  caused 
the  said  deed  to  be  recorded." 

Defendant  alleges  that  the  sum  bid  by  the  judgment  cred- 
itor and  the  price  for  which  the  property  was  sold  was  the 
full  amount  of  the  judgment  and  costs,  **and  satisfied  said 
judgment  in  full,"  and  that  the  judgment  **has  been  fully 
paid  and  satisfied  in  full ;  and,  f urther,  that  the  defendant  is 
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not  indebted  to  the  plaintiff  in  the  sum"  demanded,  ''or  in 
any  sum  or  sums  whatever." 

The  answer,  if  any  defense,  may  be  designated  as  a  defense 
setting  up  payment  or  satisfaction  and  discharge  of  the  judg- 
ment sued  on. 

"If  the  defendant  desire  to  prove  any  payment,  counter- 
claim or  setoff,  the  same  shall  be  plainly  and  particularly 
described  in  the  answer,  so  as  to  give  the  plaintiff  full  notice 
thereof."  Paragraph  483,  Civil  Code  1913;  paragraph  1366, 
Civil  Code  1901. 

In  this  answer  defendant  plainly  and  particularly  describes 
the  payment  or  satisfaction  relied  upon,  as  arising  from  the 
execution  by  the  sheriff  of  an  order  of  sale  made  in  the  cause, 
whereby  property  mortgaged  was  ordered  sold  to  satisfy  the 
judgment,  alleging  that  in  executing  the  said  process,  the 
sheriff  duly  sold  the  property  described  in  the  order  to  the 
plaintiff  in  the  cause  for  the  amount  of  the  judgment  and 
costs;  that  a  certificate  of  sale  was  issued  to  the  plaintiff 
as  the  purchaser  at  said  sale;  that  in  due  time  the  sheriff 
executed  and  delivered  to  the  purchaser  a  deed,  and  the  pur- 
chaser caused  the  deed  to  be  recorded.  To  give  these  facts 
the  greatest  effect  possible  in  defendant's  favor,  they  set  forth 
prima  fade  a  defense  to  the  cause  of  action  asserted.  Stand- 
ing alone,  they  controverted  only  the  allegations  of  the  com- 
plaint that  the  judgment  remained  unsatisfied.  Clearly,  the 
answer  is  one  in  confessioD  and  avoidance.  The  facts  thus 
stated  were  new  matters  calling  for  a  reply. 

The  alleged  fact  that  Brandt  knew  and  had  full  knowledge 
of  all  the  facts  regarding  the  title  to  the  property  sold  and 
purchased,  and  all  the  proceedings  in  regard  thereto,  adds 
nothing  whatever  to  the  matters  of  defense ;  the  law  charged 
him  with  such  notice.  The  allegations  of  the  answer  that  the- 
judgment  was  ** satisfied  in  full,"  standing  alone,  were  mere 
conclusions  of  law  from  the  facts  stated,  and  add  nothing  to 
the  facts  pleaded  upon  which  the  defendant  must  rely  and 
which  he  must  sustain  by  proof.  The  further  allegation 
''that  defendant  is  not  indebted  to  the  plaintiff  in  the  sum  of 
$3,453.79  [the  sum  claimed]  or  in  any  sum  or  sums  what- 
ever" puts  in  issue  no  fact.  Lake  v.  Steinbach,  5  Wash.  659, 
32  Pac.  767.    The  court  said: 
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''The  denial  of  indebtedness  is  merely  a  denial  of  a  le^al 
conclusion,  and  is  permissible  only  in  cases  where  indebted- 
ness is  pleaded  as  a  fact,  without  showing  how  it  arose/' 

Plaintiff  replied  to  the  answer  admitting  that  the  judg- 
ment sued  on.  was  based  upon  a  note  made  by  the  defendant, 
and  its  payment  was  secured  by  a  mortgage  upon  real  prop- 
erty described  in  the  answer,  alleging: 

That  plaintiff  recovered  judgment  on  the  said  note,  being 
the  judgment  described  in  the  complaint ;  and  said  judgment 
"included  a  decree  of  foreclosure  of  said  mortgage,  and  under 
that  judgment  and  decree  the  sheriff  of  this  county  pur- 
ported to  .  .  .  sell  said  property,  and  at  said  purported  sale 
the  said  property  was  struck  off  and  pretended  to  be  sold 
to  T.  R.  Brandt,  the  plaintiff  herein,  for  the  sum  of  $2,781.11, 
on  March  21,  1908,  and  the  sheriff's  certificate  therefor  was 
issued  to  him  by  the  said  sheriff  of  this  county,  purporting 
to  certify  to  the  facts  relative  to  said  sale.*' 

In  avoidance  of  such  admissions  plaintiff  alleged  in  his  said 
reply : 

"That  prior  to  the  said  purported  sale,  and  on  March  5, 
1908,  the  said  property,  and  all  of  defendant  W.  K.  Meade's 
interest  therein,  had  been  regularly  and  legally  sold  under 
order  of  the  district  court  of  the  second  judicial  district  of 
the  territory  of  Arizona,  in  and  for  Cochise  county,  in  case 
No.  3374,  in  which  case  Electa  Scribner  and  M.  D.  Scribner 
were  plaintiffs  and  William  K.  Meade  and  Helen  S.  Meade 
were  defendants;  that  the  said  William  K.  Meade  is  the  de- 
fendant who  is  named  herein  as  W.  K.  Meade ;  that  said  case 
was  transferred  ...  to  the  county  of  Maricopa,  .  .  .  and 
the  final  judgment  therein  under  which  said  sale  was  made 
on  March  5,  1907,  provided  for  the  sale  of  said  property 
through  a  commissioner;  that  at  the  said  sale  made  by  said 
commissioner  the  said  M.  D.  Scribner  was  the  purchaser,  and 
thereafter  in  due  course  a  deed  was  properly  issued  and  deliv- 
ered by  said  commissioner  to  said  M.  D.  Scribner,  and  duly 
recorded;  .  .  .  that  thereafter  said  M.  D.  Scribner,  the  pur- 
chaser, conveyed  said  property  to  Emily  C.  Scribner." 

It  is  then  alleged  that  of  the  proceeds  of  the  sale  of  March 
5,  1907,  the  sum  of  $2,730.23  was  paid  to  W.  K.  Meade  and 
received  by  him  as  the  value  of  his  interest  in  the  property 
sold,  and  that  Meade  knew  that  the  mortgage  upon  said  prop- 
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erty  sold  was  not  then  due,  and  that  the  same  was  unpaid. 
After  the  property  was  again  sold  under  the  mortgage  fore- 
closure proceedings,  to  T.  R.  Brandt,  and  he  had  received  his 
sheriff's  deed,  Emily  C.  Scribner  brought  an  action  against 
Brandt  to  quiet  title  to  said  property  and  to  cancel  of  record 
the  said  certificate  of  sale  and  sheriff's  deed,  and  remove  the 
cloud  cast  on  her  title  by  said  decree  and  recorded  instru- 
ments. This  action  resulted  in  a  decree  annulling  the  decree 
of  the  court  foreclosing  the  said  mortgage,  and  canceled  the 
said  certificate  of  sale  and  deed  thereunder,  and  quieted  the 
title  of  the  plaintiff  to  the  property,  but  saving  and  excepting 
expressly  from  the  effects  of  such  decree  the  personal  judg- 
ment here  sued  upon,  in  these  words:  **But  that  the  personal 
judgment  rendered  in  said  action  in  favor  of  said  Brandt 
against  said  Meade  shall  be  in  no  way  disturbed  by  this 
decree." 

As  a  closing  paragraph  of  this  reply  the  plaintiff  alleges: 
*'That  the  plaintiff  herein  has  at  no  time  received  payment 
of  said  judgment  or  any  part  thereof,  nor  has  he  in  any  man- 
ner satisfied  or  discharged  the  said  judgment  against  W.  E. 
Meade,  defendant  herein,  and  as  sued  on  herein." 

The  defendant's  answer,  given  the  effect  supra,  sets  forth 
facts  which,  if  established,  constituted  of  record  satisfaction 
of  the  judgment  sued  on.  Plaintiff  in  his  reply  confessed 
these  facts,  and  sought  to  avoid  their  effect  by  showing  that 
the  facts  pleaded  in  defense  to  the  complaint  did  not  have 
the  effect  to  pay  or  satisfy  his  judgment,  for  the  reason  the 
foreclosure  decree  and  all  things  done  carrying  it  into  effect 
had  been  nullified  by  the  judgment  of  a  court  of  competent 
jurisdiction  before  this  action  was  commenced,  and  also  that 
the  matters  pleaded  failed  to  accomplish  the  purpose  of  pay- 
ment or  satisfaction  as  they  appear,  and  when  the  suit  was 
commenced  they  did  not,  in  fact,  exist.  The  issue  thus 
framed  was  clear  cut,  viz. :  Did  the  judgment  sued  on  remain 
satisfied  of  record  by  the  foreclosure  of  the  mortgage  and  the 
proceedings  thereunder t  If  the  sale  and  the  sheriff's  deed 
made  in  that  proceeding  were  conclusive  evidence  of  satis- 
faction of  the  judgment  debt  while  they  remained  uncan- 
celed, plaintiff  admitted  their  existence  as  a  fact,  was  bound 
by  the  record,  and  could  not  recover.  If  they  were  nullified 
of  record,  plaintiff,  in  order  to  recover,  must  lay  the  predicate 
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to  show  by  the  record  that  their  effect  as  a  satisfaction  of 
the  judgment  was  avoided;  then  plaintiff's  admission  of  their 
existence  as  a  fact  did  not  conclude  plaintiff  from  setting  up 
facts  that  would  explain  and  avoid  their  effect  of  satisfying 
the  judgment. 

The  pleadings  standing  in  such  condition,  the  defendant 
moved  to '^  strike  from  the  files  of  this  cause  .  .  .  the  amended 
reply  of  the  plaintiff"  upon  the  grounds  that  the  ''said  reply 
is  not  proper  pleading,  for  the  reason  that  the  answer  of  the 
defendant  herein  sets  up  no  new  matter,  but  is  matter  of 
defense,  and  special  defense  only,  and  consists  of  a  denial 
of  the  allegations  of  plaintiff's  complaint;  and  for  the  further 
reason  that  said  amended  reply  constitutes  a  departure  from 
the  original  cause  of  action  to  a  different  and  distinct  cause 
of  action  from  that  set  up  in  plaintiff's  complaint  herein." 

The  court  granted  the  motion,  and  ordered  the  plaintiff's 
reply  stricken,  and  granted  leave  to  the  plaintiff  to  amend 
his  complaint,  and  the  defendant  was  granted  leave  to  answer. 

This  order  is  the  basis  for  the  first  assignment  of  error. 
The  questions  raised  by  this  ruling  were  waived  upon  the 
filing  by  the  plaintiff  of  his  amended  complaint;  the  amend- 
ment consisting  of  adding  to  his  original  complaint  sub- 
stantially every  matter  pleaded  by  the  plaintiff  in  his  reply. 
The  defendant  answered  asserting  as  a  first  defense  that  the 
complaint  contained  two  causes  of  action,  one  an  action  of 
debt  on  the  judgment,  and  the  other  set  forth  in  the  amend- 
ment added  to  the  original  complaint  stated  a  cause  of  action 
to  set  aside  the  satisfaction  of  a  judgment  satisfied  by  a  fore- 
closure and  sale  of  property,  and,  as  another  defense,  setting 
up  paragraph  2959  of  the  Civil  Code  of  1901,  as  a  bar,  alleg- 
ing that  before  plaintiff  could  set  forth  a  cause  of  action 
upon  the  judgment  sued  on  it  was  necessary  to  set  aside  the 
sale  under  foreclosure,  and,  when  the  plaintiff  by  his  amend- 
ment first  set  forth  the  facts  justifying  the  court  in  setting 
aside  the  foreclosure  proceedings,  plaintiff  for  the  first  time 
set  forth  a  cause  of  action,  and  then  the  bar  of  the  statute  was 
complete.  This  contention  is  without  merit,  for  a  number  of 
reasons:  First,  because  the  facts  stated  in  the  return  of  the 
sheriff  are  only  prima  facie  evidence  of  the  facts  therein 
stated  (we  will  discuss  this  question  later) ;  second,  because 
the  foreclosure  decree  and  proceedings  had  thereunder  ceased 
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to  exist  for  any  purpose  after  they  were  set  aside.  No  de- 
fense coold  be  predicated  upon  them,  because  they  did  not 
exist. 

To  be  available  as  a  cause  of  action  the  judgment  (sued  on) 
must  be  a  definitive  and  personal  judgment  for  the  payment 
of  money,  final  in  its  character,  and  not  merely  interlocutory, 
remaining  unsatisfied,  and  capable  of  immediate  enforcement. 
23  Cyc.  1503. 

The  allegation  of  the  complaint  ''that  no  part  of  said  judg- 
ment (sued  on)  has  been  paid,  and  that  there  is  now  due  and 
owing  from  the  defendant  to  the  plaintiff  on  said  judgment 
the  principal  and  interest,"  is  a  sufficient  allegation  that  the 
judgment  remains  unsatisfied. 

The  defendant  in  his  motion  to  strike  the  reply  assigns  as 
a  reason  why  the  reply  is  not  proper  pleading:  ''That  the 
answer  of  the  defendant  herein  sets  up  no  new  matter,  but 
is  matter  of  defense,  and  special  defense  only,"  etc. 

The  reason  thus  given  is  clearly  a  reason  requiring  a  reply. 
Special  defenses  are  essentially  new  matters  calling  for  a 
reply  where  the  existence  of  the  facts  therein  set  forth  is  con- 
troverted by  the  plaintiff.  In  Bmicia  Agricultural  Works  v. 
Creighton,  21  Or.  495,  28  Pac.  775,  30  Pac.  676,  the  supreme 
court  of  Oregon  said : 

"The  plaintiff  cannot,  by  alleging  in  his  complaint  that  no 
payments  have  been  made  [on  a  judgment  declared  on  as  a 
cause  of  action],  anticipate  this  defense  [of  payment],  and 
thus  relieve  himself  from  the  necessity  of  replying  to  it,  when 
it  appears  in  the  answer." 

Matters  in  satisfaction  and  discharge  of  a  judgment  pleaded 
as  a  defense  are  essentially  matters  of  special  defense,  and 
cannot  be  anticipated  in  the  complaint  relieving  the  plaintiff 
from  the  necessity  of  replying  thereto  when  such  defense 
appears  in  the  answer. 

The  test  as  to  whether  the  new  facts  should  be  specially 
pleaded  is  said  to  be  found  in  the  questions : 

"Not  whether  they  tend  to  show  a  nonliability,  either  as 
affecting  the  original  validity  of  a  contract  which  may  be  in 
suit  or  as  going  to  its  discharge,  but  whether  the  statement 
of  the  opposite  party  is  true.  He  does  not  allege  a  liability, 
but  facts.  These  facts  will,  of  course,  show  a  liability,  and 
the  defendant's  nonliability  is  predicated  only  upon  their 
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untruthfulness,  or  upon  new  facts  which  admit  their  truth, 
but  which  shield  him  from  their  consequences ;  and  it  cannot 
matter  whether  these  new  facts  show  that  he  was  never  liable, 
or  that  he  has  been  discharged.  ...  So,  in  an  action  upon  a 
judgment,  the  allegation  of  its  recovery,  and  the  production 
in  evidence  of  the  judgment-roll,  makes  a  case  for  the  plain- 
tiflP;  if  it  has  been  subsequently  vacated,  it  is  new  matter  of 
defense."  Bliss  on  Code  Pleading,  3d  ed.,  sec.  352,  p.  516, 
citing  Carpenter  v.  Ooodmn,  4  Daly  (N.  Y.),  89. 

In  Oreenivay  v.  James,  34  Mo.  326,  328,  it  is  said : 

**  Where  a  cause  of  action  which  once  existed  has  been  de- 
termined by  some  matter  which  subsequently  transpired,  such 
new  matter  must,  to  comply  with  the  statute,  be  specially 
pleaded ;  but,  where  the  cause  of  action  alleged  never  existed, 
the  appropriate  defense  under  the  law  is  a  denial  of  the  mate- 
rial allegations  of  the  petition ;  and  such  facts  as  tend  to  dis- 
prove the  controverted  allegations  are  pertinent  to  the  issue." 

If  defendant's  answer  setting  forth  matters  transpiring 
subsequent  to  the  rendition  of  the  judgment  can  be  regarded 
only  as  matters  of  denial  of  the  rendition  of  the  judgment, 
the  existence  of  the  cause  of  action,  the  judgment,  then,  of 
course,  no  reply  was  necessary,  as  the  issue  was  thereby  made 
one  of  truth  of  the  allegations  of  the  complaint.  The  ques- 
tion of  the  satisfaction  and  discharge  of  the  judgment  would 
not  be  involved  in  such  issue,  for  the  reason  such  matters  as 
would  operate  to  satisfy  and  discharge  a  judgment  must  have 
necessarily  arisen  at  a  time  subsequent  to  the  rendition  of  the 
judgment,  and,  in  order  to  operate  as  a  satisfaction  and  dis- 
charge, there  must  have  been  a  valid  judgment  to  operate  on. 
The  reasons  assigned  by  the  defendant  for  the  motion  are 
ample  grounds  for  its  overthrow.  Clearly,  the  court  erred 
in  granting  defendant's  motion  to  strike  the  reply  for  the  rea- 
son the  reply  was  necessary  to  support  plaintiff's  complaint, 
and  set  forth  no  matters  inconsistent  with  the  complaint. 

The  error  thus  committed  by  the  court  became  harmless, 
however,  for  the  reason  the  plaintiff  availed  himself  of  the 
leave  granted,  and  amended  his  original  complaint  by  adding 
thereto  substantially  all  of  the  averments  set  forth  in  his  said 
reply.  True,  such  matters  clearly  anticipated  the  defense, 
and  sought  to  avoid  it,  and  ordinarily,  when  so  placed  in  the 
complaint,  and  not  in  the  reply,  will,  upon  motion,  be  stricken 
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as  matters  immaterial,  or  they  will  be  disregarded  as  surplus- 
age, and  will  not  relieve  the  plaintiff  from  the  necessity  of 
replying  to  an  answer  setting  up  the  anticipated  defense ;  but 
in  this  instance  no  such  motion  was  made,  and  the  defense 
was  treated  as  if  replied  to,  and  justice  and  fair  dealing  would 
require  that  such  matters  should  be  so  treated  on  this  appeal 
because  to  permit  the  defendant  to  prevail,  upon  the  motion, 
when  such  cause  is  clearly  error,  and  strike  out  the  proper 
reply,  and  thereafter  condemn  the  plaintiff  to  the  advantage 
of  the  defendant,  for  the  reason  plaintiff  failed  to  do  the 
thing  he  was  prevented  from  doing,  would  be  unjustifiable, 
to  say  the  least.  So  far  as  this  case  is  concerned,  we  will 
treat  the  pleadings  as  complaint,  answer,  and  reply  thereto, 
giving  them  effect  as  such  without  regard  to  their  position  in 
the  documents  or  the  designation  given  to  the  documents  by 
the  pleader.  In  other  words,  we  will  treat  as  a  reply  that 
part  of  the  complaint  as  filed  setting  up  matters  in  their 
nature  belonging  to,  and  properly  pleadable  as,  matters  of 
reply,  although  designated  in  the  amended  complaint  as  a 
part  of  that  complaint.  The  questions  based  upon  the  pleas 
of  the  statute  of  limitations  and  the  contention  of  defendant 
that  the  reply  constitutes  a  departure  are  disposed  of  ad- 
versely to  defendant's  contention  by  the  reasons  given  above, 
viz. :  That  the  special  defense  pleaded  in  the  answer  is  essen- 
tially new  matter  calling  for  a  reply,  and  the  reply  filed  is 
in  support  of  the  complaint,  and  does  not  set  forth  a  new 
cause  of  action,  nor  convert  the  cause  of  action  set  forth  in 
the  original  complaint  into  a  new,  separate  or  different  cause 
of  action. 

The  vital  question  discussed  by  the  parties  may  be  stated 
as  whether  the  foreclosure  proceedings  had  the  effect  of  dis- 
charging the  judgment,  which  the  foreclosure  was  intended 
to  satisfy  and  discharge.  This  question  is  not  raised  on  the 
record,  for  the  reason  the  complaint  sets  forth  a  judgment  as 
a  cause  of  action,'  the  answer  confesses  the  judgment  pleaded, 
and  in  avoidance  sets  forth  the  decree  of  foreclosure  and  pro- 
ceedings had  thereunder  resulting  in  a  sheriff's  deed  to  the 
property  mortgaged  to  secure  the  payment  of  the  note,  the 
basis  of  the  judgment,  and  the  reply  of  the  plaintiff  confess- 
ing the  decree  of  foreclosure  and  the  proceedings  had  there- 
under resulting  as  alleged  in  the  answer;  but,  in  avoidance 
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of  such  defense,  plaintiff  sets  forth  the  fact  that  the  fore- 
closure decree  and  proceedings  thereunder,  including  his 
sheriff's  deed,  were  canceled  and  annulled  by  the  decree  of 
a  court  of  competent  jurisdiction,  for  the  reason  and  upon 
the  grounds  that  the  said  foreclosure  decree  upon  which  the 
subsequent  proceedings  were  had  was  void,  because  before  it 
was  rendered  the  mortgage  lien  on  the  property  had  ceased 
to  exist,  and  all  the  rights  in  the  property  mortgaged,  thereto- 
fore owned  by  the  defendant,  had  been  divested  by  a  court 
of  competent  jurisdiction,  by  a  sale  in  partition,  and  that  de- 
fendant had  received  in  lieu  of  his  share  of  the  property  in 
the  real  estate  his  share  of  the  proceeds  of  such  sale.  To  meet 
this  reply,  defendant  contends  that  plaintiff  knew  all  the  facts 
regarding  the  title  to  the  property  and  the  partition  suit  at 
the  time  he  commenced  the  action  which  resulted  in  the  judg- 
ment sued  on,  and  the  foreclosure  proceedings  were  prose- 
cuted by  the  plaintiff  after  he  had  full  knowledge  of  such 
facts,  and  concludes  that  the  judgment  sued  on  was  therefore 
satisfied  in  full.  Such  position  is  no  answer  to  the  reply, 
made  no  issue  for  trial,  and  perhaps  was  not  necessary  if  the 
defendant  could  not  controvert  the  alleged  fact  that  the  fore- 
closure proceedings  had  been  decreed  to  be  void  and  actually 
annulled  by  such  decree.  The  only  fact  for  determination 
was  whether  a  decree  so  setting  aside  the  decree  of  foreclosure 
and  proceedings  thereunder  exists  as  a  matter  of  fact.  The 
record  of  the  decree,  or  an  exemplified  copy  of  that  record, 
was  necessary  and  competent  evidence  to  establish  the  fact. 
Defendant  seeks  to  avoid  the  effect  of  the  said  decree  by  as- 
serting that  he  was  not  a  party  to  that  action,  and  was  there- 
fore not  bound  by  the  decree.  The  decree  acted,  however, 
upon  the  res,  the  foreclosure  decree,  and  all  proceedings  had 
pursuant  thereto,  and  affirmatively  set  aside  that  proceeding 
because  it  was  void  and  canceled  of  record  the  instruments, 
the  only  evidence  of  the  facts  relied  upon  by  the  defendant 
as  his  sole  defense  here.  Can  a  party  be  permitted  to  use  as 
evidence  of  his  defense  matters  that  once  existed,  but  that 
have  been  solemnly  determined,  by  a  court  of  competent  juris- 
diction acquired  over  them  as  the  subject  matter  of  an  action, 
that  they  are  void  and  canceled,  simply  because  the  party 
wishing  to  rely  upon  them  as  a  defense  was  not  made  a  party 
to  the  cause  in  which  they  were  canceled  t    We  think  not. 
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When  the  court  decreed  that  the  foreclosure  decree  and  pro- 
ceedings  had  thereunder  were  void,  and  canceled  the  certifi- 
cate of  sale  and  deed,  those  things  so  acted  upon  were  thereby 
obliterated  for  all  purposes,  because  the  court  had  the  neces- 
sary power  to  hear  and  to  determine  the  question  of  their 
validity,  and  that  determination  was  valid  and  binding,  and 
remains  in  force  unreversed.  It  would  be  a  strange  rule  of 
law  if,  when  the  foreclosure  proceedings  had  once  been  an- 
nulled by  a  decree  of  a  competent  court  having  jurisdiction, 
that  would  require  or  permit  the  annulled  proceedings  to  be 
introduced  in  every  succeeding  lawsuit  as  vital  living  things 
of  evidence,  unless  the  person  relying  on  or  wishing  to  rely 
on  them  was  made  a  party  of  record  to  the  cause  in  which  the 
annulling  decree  was  entered. 

"It  is  a  well-established  rule  that  the  records  of  a  court 
of  justice  import  absolute  verity,  and  no  one,  whether  or  not 
a  party  to  the  proceeding  in  which  it  was  made,  may  in  a  col- 
lateral proceeding  impeach  it  by  adducing  evidence  in  denial 
of  the  facts  of  which  it  purports  to  be  a  memorial.''  16  Cyc. 
684. 

The  fact  of  which  the  annulling  decree  purports  to  be  a 
memorial  is  that  the  foreclosure  decree  and  all  proceedings 
had  thereunder  are  void.  This  action  is  without  doubt  col- 
lateral to  that  decree,  and,  applying  the  rule,  the  defendant 
could  not  adduce  evidence  to  impeach  the  fact.  Of  course, 
if  a  stranger  to  a  judgment  or  to  a  decree  can  show  that  his 
rights  have  been  prejudiced  or  injuriously  affected  by  the 
judgment  or  decree  rendered  in  a  cause  to  which  he  was  not 
a  party,  or  in  which  his  interests  were  not  represented,  then, 
by  showing  that  his  rights  were  prejudiced  or  injuriously 
affected  by  the  judgment,  such  judgment  is  not  binding  on 
him. 

The  rule  is  stated  in  23  Cyc.  1068,  thus:  **A  stranger  to 
the  record  who  was  not  a  party  to  the  action  in  which  the 
judgment  was  rendered,  nor  in  privity  with  a  party,  ia  not 
prohibited  from  impeaching  the  validity  of  the  judgment 
in  a  collateral  proceeding;  but,  in  order  to  do  so,  he  must 
show  that  he  has  rights,  claims,  or  interests  which  would  be 
prejudiced  or  injuriously  affected  by  the  enforcement  of  the 
judgment,  and  which  accrued  prior  to  its  rendition.  Thus 
situated,  he  may  attack  the  judgment  on  the  ground  of  want 
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of  jurisdiction,  or  for  fraud  or  collusion ;  but  he  cannot  object 
to  it  on  account  of  mere  errors  or  irreg^ilarities,  or  for  any 
matters  which  might  have  been  set  up  in  defense  to  the  origi- 
nal action." 

If  defendant's  entire  interest,  claim,  estate  and  property 
was  divested  by  the  commissioners'  sale  of  the  mortgaged 
property  in  partition  on  March  5,  1907,  and  defendant  re- 
tseived  his  share  of  the  proceeds  of  that  sale  in  money  in  lieu 
of  the  specific  property,  the  lien  of  the  mortgage  was  extin- 
guished by  the  sale,  and  thereafter  defendant  retained  no 
rights,  claims  or  interests  in  the  real  estate  described  in  the 
mortgage  which  could  be  prejudiced  or  injuriously  affected 
by  a  decree  thereafter  rendered  purporting  to  foreclose  the 
mortgage.  Certainly  he  had  no  rights,  claims  or  interests 
which  could  be  prejudiced  or  injuriously  affected  by  the  en- 
forcement of  the  foreclosure  decree,  but  the  purchaser  of  the 
property  described  in  the  mortgage,  sold  at  the  partition  sale, 
had  rights,  claims  or  interests  which  were  prejudiced  by  the 
foreclosure  decree  and  proceedings  had  thereunder,  because 
an  apparent  cloud  was  cast  upon  the  title  acquired  by  such 
purchaser  at  such  partition  sale,  and  the  purchaser  was  en- 
titled to  have  that  cloud  removed  from  his  title;  the  lien  of 
the  mortgage  having  been  extinguished  by  the  partition  sale. 

We  repeat  that  the  only  issue  of  fact  made  by  the  plead- 
ings is  whether  there  exists  a  judgment  record  setting  aside 
the  decree  of  foreclosure  including  a  cancellation  of  the  pro- 
ceedings had  under  the  decree  of  foreclosure.  This  record 
contains  such  a  decree  rendered  on  the  thirteenth  day  of  Feb- 
ruary, 1909.  This  decree  was  affirmed  by  the  supreme  court 
of  the  territory  of  Arizona,  April  2,  1910,  as  reported  in 
Brandt  v.  Scribner,  13  Ariz.  169,  108  Pac.  491.  This  evi- 
dence is  conclusive  of  the  issue  in  favor  of  the  plaintiff  in 
this  case,  and  a  judgment  lien  in  favor  of  the  defendant  is  not 
sustained  by,  but  is  contrary  to,  the  evidence. 

The  appellee  states  that  the  following  questions  or  points 
are  involved  in  the  case,  viz. : 

**Doe8  a  purchaser  at  a  public  sale  of  property  under  exe- 
cution, and  who  is  the  judgment  creditor,  have  a  right  of 
action,  in  the  event  of  the  failure  of  title,  to  set  aside  the 
satisfaction  of  judgment  t" 
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The  appellee's  counsel  have  earDestly  and  with  great  ability 
proceeded  to  argue  this  question,  and  by  the  citation  of  many 
authorities  on  the  point  conclude  that  such  a  purchaser  has 
no  such  right  of  action  in  the  event  the  title  to  the  property 
purchased  fails,  citing  23  Cyc.  1491;  Black  on  Judgments 
(without  page) ;  Waller  v.  State,  89  Ala.  79,  8  South.  153 ; 
Freeman  Y.  Caldwell,  10  Watts  (Pa.),  9, 10;  Vattier  v.  Lyile's 
Exrs.,  6  Ohio,  477,  482;  Durbin  v.  Fish,  16  Ohio  St.  533,  538; 
Halcombe  v.  LovdermHk,  48  N.  C.  491,  in  support  of  the  con- 
tention. Some  of  the  authorities  cited  seem  to  support  the 
position  taken,  but  have  no  application  to  this  record,  for  the 
reason  the  matters  purporting  to  satisfy  this  judgment  were 
canceled  and  set  aside  by  k  judgment  before  this  action  was 
commenced.  The  sale  on  execution  was  held  invalid  by  reason 
of  a  mistake  in  making  the  order  of  foreclosure;  therefore 
the  judgment  creditor's  title  did  not  fail,  he  never  acquired 
any  title  subject  to  a  failure,  and  the  judgment  was  therefore 
not  discharged  by  the  sale.  The  authorities  cited  do  not  con- 
trovert this  position,  but  support  it. 

The  next  point  made  is  stated  thus:  '*If  a  purchaser,  in 
such  case,  is  entitled  to  a  cancellation  of  satisfaction  of  judg- 
ment, may  he  bring  suit  in  debt  on  the  judgment  without 
having  the  satisfaction  set  aside?  In  other  words,  may  a 
judgment  creditor  who  has  caused  his  debtor's  property  to  be 
sold,  and  has  purchased  it,  and  the  sheriff  has  made  return 
fully  satisfying  the  judgment,  have  execution  issued  on  the 
judgment  or  have  it  revived,  ¥rithout  first  setting  aside  or 
canceling  its  satisfaction?" 

It  is  argued  in  support  of  appellee,  first:  *'A  satisfaction 
of  judgment,  as  we  have  seen,  wipes  out  the  judgment,  and 
hence  no  action  can  lie  upon  a  satisfied  judgment,  for  the 
reason  that  there  is  no  judgment" — citing  19  Ency.  PI.  &  Pr. 
119. 

Here  again  this  question  has  no  application  to  the  judgment 
sued  on,  because  the  foreclosure  decree  and  proceedings  were 
canceled.  The  judgment  sued  on  does  not  appear  of  record 
to  be  satisfied.  On  the  other  hand,  it  affirmatively  appears 
of  record  that  it  is  not  satisfied  by  the  foreclosure  decree  and 
proceedings  thereunder. 

In  Fish  V.  Sawyer,  11  Conn.  544,  545,  it  is  held  that  debt 
on  a  judgment  will  lie  where  an  execution  has  been  levied 
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irregularly  without  producing  satisfaction,  and,  where  the 
debtor's  interest  in  land  levied  on  was  an  undivided  moiety  in 
fee,  subject  to  a  life  estate  of  another  person  in  an  undivided 
third  part  of  the  whole,  unencumbered,  that  the  levy  was  void. 
In  Cowles  v.  Bucon,  21  Conn.  451,  56  Am.  Dec.  371,  it  is  said : 
''The  practice  has  uniformly  been  in  conformity  with  the 
principle  that,  where  there  is  no  real,  but  only  an  apparent, 
satisfaction  of  the  execution  issued  on  a  judgment,  by  reason 
of  a  mistaken  or  fruitless  levy  on  lands,  debt  on  judgment, 
as  well  as  scire  facias,  may  be  brought  to  obtain  satisfaction. 
The  course  of  the  authorities  on  this  subject  is  given  in  the 
case  of  Fish  v.  Sawyer,  11  Conn.  545,  in  which  we  understand 
the  court  to  approve  and  establish  that  practice,  and  to  decide 
that  in  all  cases  debt  on  judgment  lies  where  an  execution  is 
fruitless,  by  reason  of  a  mistaken  or  void  levy  on  land.  And 
we  see  no  just  reason  for  the  limitation  of  this  principle  for 
which  the  defendant  contends,  by  which  it  should  be  held  nor 
to  apply  to  cases,  where,  as  in  the  present,  the  plaintiff 's  tes- 
tator, when  he  caused  his  execution  to  be  levied,  had  notice 
from  the  records,  or  otherwise,  that  the  defendant  had  exe- 
cuted a  conveyance  of  the  land  levied  on,  but  erroneously  sup- 
posed that  such  conveyance  was  fraudulently  made,  and  was 
therefore,  as  to  him,  void.  Such  a  mistake  constitutes  no  just 
reason  why  the  defendant  should  not  pay  the  unsatisfied  bal- 
ance of  the  debt.  The  former  neither  got,  nor  did  the  de- 
fendant lose,  anything,  by  this  mistaken  levy.  Is  the  latter 
to  go  quit  of  his  obligation,  when  it  has  not  been  discharged, 
by  any  mode  known  to  the  law,  and  therefore  remains  in  full 
force,  merely  because  the  former  has  acted  on  a  mistaken  be- 
lief that  the  land  levied  on  belonged  to  the  defendant,  and 
not  to  the  person  to  whom  he  had  ostensibly  conveyed  itf 
Or  is  the  former  to  be  thus  punished,  by  a  forfeiture  of  his 
debt,  for  the  benefit  of  his  debtor,  for  erroneously  supposing 
that  such  conveyance  was  actually  or  constructively  fraudu- 
lent, and  as  to  himself  void,  and  for  trying  to  avoid  itf  It 
must,  indeed,  be  some  very  stubborn  rule  of  law  which  would 
be  held  to  produce  such  an  unrighteous  result.  Nor  on  this 
point  can  the  grounds  on  which  the  testator  formed  his  opinion 
be  examined  for  the  purpose  of  determining  whether  he  had 
reasonable  cause  for  it,  or  whether  such  opinion  was  really 
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entertained  or  not,  because  it  has  no  bearing  on  this  question 
of  right  and  justice  between  these  parties." 

In  Clarkson  v.  Bearddey,  45  Conn.  196,  the  action  was  debt 
on  a  judgment.  An  execution  had  been  issued  on  the  judg- 
ment which  was  levied  on  certain  lands  belonging  to  one  of 
the  judgment  debtors,  which  lands  were  a  part  of  the  estate 
of  the  said  judgment  debtor's  deceased  father.  The  execu- 
tion was  returned  satisfied.  It  thereafter  appeared  that  the 
lands  were  subject  to  the  debts  and  charges  due  from  the 
estate.  The  court  of  probate  ordered  the  sale  of  so  much  of 
the  real  estate  of  the  deceased  as  would  raise  the  sum  suffi- 
cient to  pay  the  said  debts  and  charges.  Pursuant  to  the 
order  the  land  upon  which  the  execution  was  levied,  was  sold, 
and  a  deed  was  executed  and  delivered  to  the  purchaser. 
Upon  these  facts  judgment  was  rendered  for  the  plaintiff. 
The  plaintiff  claimed  that  the  judgment  was  not  satisfied  by 
the  levy  of  the  execution,  and  the  court  sustained  that  claim. 
The  court  on  appeal  said : 

''It  must  be  conceded  that,  if  the  order  of  sale  and  the 
proceedings  under  it  were  valid,  the  title  acquired  by  .  .  . 
[the  purchaser]  by  her  deed  from  the  executrix  was  superior 
to  the  title  acquired  by  the  levy.  In  that  event  the  plaintiff 
takes  nothing  by  the  levy.  ...  As  it  was  clearly  competent 
for  the  court  of  probate  to  pass  an  order  of  sale,  and  no  ques- 
tion of  jurisdiction  arises,  we  are  unable  to  see  how  the  order 
can  be  attacked  in  this  collateral  manner." 

The  decision  is  one  holding  that,  the  levy  of  an  execution 
proving  to  be  fruitless,  the  judgment  was  unsatisfied,  and  an 
action  of  debt  upon  it  could  be  maintained. 

The  same  rule  is  recognized  in  Oreene  v.  Batch,  12  Mass. 
195,  thus: 

**  David  Greene  was  the  debtor  of  Hatch  in  a  large  sum  of 
money.  Hatch  recovered  judgment  against  him,  and  levied 
his  execution  upon  land  supposed  to  be  Greene's,  and  the 
judgment  was  believed  to  be  satisfied.  But  the  title  to  a  part 
of  the  land  levied  on  was  not  in  David  Greene;  so  that  in 
*that  part  nothing  passed  to  Hatch  by  the  levy.  He  has  since 
been  evicted  by  those  who  had  the  title.  He  has  brought  his 
action  upon  the  judgment,  and  has  recovered  a  sum  equal  to 
the  value  of  the  land  so  levied  upon  by  mistake." 

XVII  AriB.— 4 
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If  we  adopt  the  rule  contended  for  by  the  appellee,  and 
make  the  return  of  the  sheriff  of  an  execution  conclusive 
upon  the  parties  to  the  case  in  which  the  execution  was  issued, 
until  it  is  set  aside  by  competent  authority,  then  we  would  be 
compelled  to  disregard  paragraph  1088  of  the  Civil  Code  of 
1901,  carried  forward  as  paragraph  2541  of  the  Civil  Code  of 
1913,  as  follows:  **The  return  of  the  sheriff,  upon  process  or 
notices,  is  prima  facie  evidence  of  the  facts  in  such  return 
stated." 

That  an  order  of  sale  issued  upon  foreclosure  of  a  mort- 
gage is  ''process"  within  the  said  statute  cannot  be  doubted. 
Paragraph  2536,  Civil  Code  1913.  Evidence  impeaching  the 
return  of  the  sheriff  is  therefore  competent  to  avoid  the  facts 
stated  therein,  and  the  sheriff's  return  is  not  conclusive  upon 
this  plaintiff,  had  the  decree  of  foreclosure  not  been  expressly 
nullified  by  a  decree  of  the  court.  If  it  be  conceded  that  the 
weight  of  authority  outside  of  this  jurisdiction  establishes  the 
rule  that  a  judgment  is  conclusively  satisfied  of  record  when 
the  return  of  the  sheriff  on  an  execution  issued  on  such  judg- 
ment shows  as  a  fact  it  is  satisfied,  yet  in  this  jurisdiction 
by  statute  the  return,  at  most,  is  only  prima  facie  evidence 
of  the  fact  stated  therein,  and  therefore  may  be  controverted 
without  a  direct  attack  thereon  for  the  purpose  of  setting  it 
aside. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  enteir  judgment  for  plaintiff  and  take  further 
proceedings  as  the  law  requires  not  inconsistent  with  this 
opinion. 

BOSS,  C.  J.,  Concurring. — Out  of  the  mass  of  facts  in  this 
record  the  essential  and  material  ones  for  an  understanding 
and  decision  of  this  case  are,  briefly:  Appellee,  Meade,  and 
one  Scribner  were  tenants  in  common  in  the  ownership  of 
real  estate  in  the  city  of  Tombstone.  Pending  a  suit  insti- 
tuted by  Scribner  for  partition,  Meade  borrowed  from  appel- 
lant, Brandt,  a  sum  of  money  evidenced  by  his  promissory 
note,  and  secured  by  a  mortgage  of  his  interest  in  the  common 
property  of  himself  and  Scribner.  The  Scribner-Meade  suit 
went  to  judgment,  in  which  the  common  property  was  ordered 
sold.  At  the  sale  Scribner  purchased  the  Meade  interest  for 
$2,730.23  (which  was  paid  to  Meade),  and  became  the  owner 
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of  the  whole  estate,  apon  which  Meade  had  given  a  mortgage 
to  Brandt.  Thereafter  Brandt  brought  suit  to  recover  on  his 
note  and  mortgage,  had  judgment  of  foreclosure,  order  of  sale 
under  which  the  property  was  sold  to  Brandt  for  the  amount 
of  his  judgment,  interest  and  costs.  The  sheriff's  return  of 
the  order  of  sale  showed  what  was  done,  and  stated  that  the 
writ  had  been  satisfied.  In  due  course  sheriff's  deed  was 
issued  to  Brandt  and  by  him  placed  of  record.  Thereafter 
the  wife  of  Scribner,  to  whom  the  property  had  been  con- 
veyed, instituted  suit  against  Brandt  to  remove  the  cloud  on 
her  title  created  by  the  sheriff's  deed  to  Brandt,  and  to  quiet 
title  as  against  Brandt  In  this  suit  the  issue  was  what,  if 
any,  rights  Brandt  obtained  by  virtue  of  his  mortgage  from 
Meade;  it  being  given  pending  the  partition  suit  and  with 
notice.  This  issue  was  decided  adversely  to  Brandt ;  the  court 
holding  that  he  took  the  mortgage  with  notice,  and  subject 
to  any  right  growing  out  of  the  partition  suit.  The  certifi- 
cate of  sale  and  deed  of  Brandt  were  ordered  canceled,  and 
the  title  of  Scribner  was  established  and  quieted,  but  the  per- 
sonal judgment  against  Meade  was  expressly  preserved  and 
continued  by  this  language  in  the  decree,  to  wit:  "But  that 
the  personal  judgment  rendered  in  said  action  in  favor  of  said 
Brandt  against  said  Meade  shall  be  in  no  way  disturbed  by 
this  decree." 

This  last  case  was  appealed,  and 'may  be  found  in  Brandt 
V.  Scribner,  13  Ariz.  169,  108  Pac.  491. 

The  chronology  material  is:  Brandt-Meade  judgment  was 
obtained  February  27, 1908.  Sale  and  satisfaction  thereunder 
was  made  and  entered  March  21,  1908.  Scribner-Brandt 
judgment  is  dated  February  13,  1909.  The  present  suit  was 
instituted  February  20,  1913.  There  seems  to  be  a  superero- 
gation of  pleadings  in  the  case.  The  first  complaint  set  forth 
an  action  of  debt  upon  the  judgment  obtained  by  Brandt  in 
the  Brandt-Meade  suit.  The  defendant  answered  setting  up 
the  sale  and  purchase  of  the  property  thereunder  by  Brandt 
as  full  satisfaction  and  discharge  of  the  judgment  sued  on. 
To  this  answer  plaintiff,  Brandt,  replied,  setting  forth  the 
Scribner-Brandt  judgment  that  had  canceled  his  certificate  of 
sale  and  judgment  and  deprived  him  of  all  his  security.  The 
defendant's  objection  to  the  reply  as  being  a  departure  was 
sustained  by  the  court,  and  the  plaintiff  granted  leave  to 
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amend  his  complaint  to  embrace  the  facts  contained  in  the 
reply.  This  the  plaintiff  did,  and  the  case  is  here  on  the 
amended  complaint.  To  the  amended  complaint  the  defend- 
ant answered,  again  setting  up  in  bar  the  Brandt-Meade  judg- 
ment and  proceedings  thereunder,  and,  in  addition,  plead  the 
five  year  statute  of  limitation.  The  case  was  tried  to  the 
court  without  a  jury,  and  judgment  entered  for  defendant, 
on  his  plea  of  limitation. 

I  will  consider  the  case  under  three  propositions  that  are 
comprehensive  enough  to  cover  all  the  errors  assigned,  and, 
as  well,  the  contentions  of  defendant  appellee.  The  proposi- 
tions are:  (1)  Had  the  statute  of  limitation  runt  (2)  Was 
it  necessary  that  plaintiff  first  bring  an  action  in  equity  to 
set  aside  the  satisfaction  of  the  mortgage  in  the  Brandt-Meade 
suit,  including  the  order  of  sale,  certificate  of  sale  and  deed, 
before  instituting  his  action  of  debt  upon  the  judgment  f 
And  (3)  Was  plaintiff,  upon  the  admitted  facts,  entitled  to 
any  relief  whatever! 

Paragraph  2558  of  the  Revised  Statutes  »of  1901,  carried 
forward  in  Civil  Code  as  paragraph  1353,  provides  that:  '*No 
execution  shall  be  issued  upon  any  judgment  .  .  .  unless  .  .  . 
an  action  of  debt  be  brought  thereon  within  five  years  from 
the •  date  of  such  rendition  and  entry." 

The  complaint  was  filed  seven  days  before  the  expiration 
of  five  years  from  the  rendition  and  entry  of  the  judgment 
upon  which  the  action  was  brought.  The  complaint,  however, 
was  not  amended  setting  up  the  Scribner-Brandt  judgment 
that  canceled  his  deed  until  January  6,  1914,  and,  if  the 
amendment  had  the  effect  of  setting  up  a  new  cause  of  action, 
it  clearly  was  barred.  I  am  of  the  opinion  that  the  amend- 
ment was  simply  an  amplification  of  the  cause  of  action,  or, 
more  correctly  speaking,  an  anticipatory  explanation  made 
necessary  by  the  court's  ruling  striking  the  same  matter  from 
the  reply  as  being  a  departure.  The  cause  of  action  in  the 
original  and  amended  complaint  was  debt  on  a  judgment. 
The  explanation  in  the  amended  complaint  of  an  abortive  at- 
tempt to  collect  the  debt  out  of  property  in  which  the  defend- 
ant had  no  interest  did  not  change  the  cause  of  action,  but 
only  anticipated  and  explained  why  a  defense  not  yet  inter- 
posed should  not  prevail  as  against  his  claim.  This  placing 
of  the  cart  before  the  horse,  so  to  speak,  was  occasioned  by 
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the  defendant,  and,  of  course,  he  conid  not  now  complain,  nor 
does  he  complain.  The  court,  the  plaintiff,  and  defendant 
treated  the  amended  complaint  as  the  only  proper  way  to  pre- 
sent the  question  of  plaintiff's  right  to  recover,  and  the  case 
should  be  disposed  of  here  on  the  same  theory. 

It  is  the  contention  of  defendant  appellee  that  satisfaction 
of  judgment  resulting  in  the  sale  of  the  mortgaged  property 
should  have  been  set  aside  and  canceled,  either  by  an  action 
in  equity  for  that  purpose  or  by  motion ;  that  the  setting  aside 
the  satisfaction  in  the  Scribner-Brandt  suit,  to  which  he  was 
not  a  party,  could  not  bind  him. 

Conceding  all  that  is  contended  for,  I  am  of  the  opinion 
that  the  amended  complaint  states  facts  sufficient  to  authorize 
a  court  of  equity  to  set  aside  in  this  action  the  satisfaction 
entered  in  the  Brandt-Meade  Case.  While  the  complaint  does 
not  pray  for  such  relief,  it  is  made  to  appear  that  nothing 
was  realized  by  plaintiff  by  reason  of  his  foreclosure  proceed- 
ings and  sale  thereunder,  and,  indeed,  that  is  admitted  by 
defendant;  his  only  contention  being  that  the  entry  of  satis- 
faction ipso  facto  put  an  end  to  plaintiff's  demand,  even 
thou^  nothing  had  been  realized.  Considering,  then,  that 
the  amended  complaint  set  forth  facts  justifying  the  cancella- 
tion of  the  satisfaction  of  foreclosure  proceedings,  and  facts 
constituting  a  cause  of  action  for  debt  on  the  judgment,  there 
is  no  reason  why  both  may  not  be  done  in  one  and  the  same 
action.  The  commingling  and  administering  law  and  equity 
is  a  common  practice  in  this  jurisdiction,  whatever  the  rule 
may  be  in  other  jurisdictions. 

If  the  amended  complaint  be  so  considered  and  treated,  the 
question  is :  Should  the  satisfaction  be  set  aside  and  canceled, 
and  the  plaintiff  be  given  judgment  as  demanded,  or  should 
we  refuse  relief,  and  hold  that  his  sale  and  foreclosure  of  the 
property  under  his  foreclosure  proceeding  put  an  end  to  his 
demands!  The  courts,  in  answering  the  question,  are  pretty 
evenly  divided. 

Black  on  Judgments,  section  1010,  says:  ''But  if  the  in- 
validity of  the  sale  is  attributable  to  the  fact  that  the  debtor 
had  no  title  or  interest  whatever  in  the  property  sold,  the 
more  approved  doctrine  appears  to  be  that,  where  the  creditor 
himself  purchased  the  property,  the  judgment  is  finally  and 
irrevocably  satisfied,  and  the  law  courts  have  no  power  to  set 
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it  aside  or  grant  him  relief.  But  thia  doctrine,  it  must  be 
admitted,  is  opposed  by  a  very  respectable  body  of  authori- 
ties. And,  however  it  may  be  at  law,  the  courts  of  equity 
will  relieve  a  creditor  from  the  consequences  of  his  purchase 
at  such  an  invalid  sale."  Section  478,  Freeman  on  Judg- 
ments, 4th  ed. ;  23  Cyc.  1491. 

In  HoUon  v.  Hale,  21  Tex.  Civ.  App.  194,  51  S.  W.  900,  the 
execution  creditor  who  had  purchased  the  property  under  his 
sale  presented  the  question  we  have  here  by  motion  to  set  aside 
and  cancel  the  satisfaction  on  the  ground  that  she  got  no  title 
to  the  property.  On  the  hearing  of  motion  the  court  rendered 
judgment  setting  aside  and  canceling  the  satisfaction  and  re- 
vived the  judgment.  The  judgment  was  affirmed  on  appeal, 
the  court  saying:  "We  think  it  only  equitable,  where  the  de- 
fendant in  execution  has  parted  with  nothing  by  the  sale,  that 
the  plaintiff  in  judgment,  who  has  acquired  nothing  by  his 
purchase,  should  have  his  judgment  restored  to  him  as  it  was, 
previous  to  the  sale  and  satisfaction." 

In  the  note  to  Piano  Mfg.  Co.  v.  Thompson,  21  S.  D.  300, 
130  Am.  St.  Rep.  722, 11  L.  R.  A.  (N.  S.)  396,  112  N.  W.  149, 
the  writer  says:  ''But  it  seems  to  be  the  rule  by  the  weight 
of  authority  that  satisfaction  may  be  set  aside  in  such  cases"; 
that  is,  in  cases  where  the  property  levied  upon  and  sold  is 
not,  in  fact,  the  defendant's  property. 

Some  of  the  more  recent  cases  sustaining  this  rule  are  Bailey 
V.  Buchanan,  126  Mo.  App.  190, 102  S.  W.  36 ;  Osborne  v.  WU- 
son,  37  Minn.  8,  32  N.  W.  786;  Massie  v.  McKee  (Tex.  Civ. 
App.),  56  S.  W.  119;  Sturdivant  v.  Ward,  90  Ark.  321,  134 
Am.  St.  Rep.  32,  119  S.  W.  247. 

In  Bailey  v.  Buchanan,  supra,  is  contained  this  quotation 
from  19  Encyclopedia  of  Pleading  and  Practice,  page  151: 
"Although,  as  has  been  seen,  there  is  much  conflict  upon  the 
question  whether  the  plaintiff,  as  purchaser,  may  obtain  relief 
at  law  or  not  upon  the  purchase  of  lands  to  which  defendant 
(in  execution)  had  no  title,  the  cases  are  unanimous  in  hold- 
ing that  relief  may  be  had  in  equity." 

**To  vacate  the  record  of  a  satisfaction  of  judgment,  either 
upon  motion  or  in  an  independent  action,  involves  the  can- 
cellation of  a  written  instrument — one  of  the  recognized  sub- 
jects of  equity  jurisdiction — and  involves  the  exercise  of  a 
sound  discretion.    Whatever  mode  of  procedure  be  pursued. 
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the  remedy  sought  is  governed  by  equitable  rules ;  the  ultimate 
question  being  whether  it  is  inequitable  for  the  person  relying 
thereon  to  avail  himself  of  the  entry  of  satisfaction.  2  Beach, 
Mod.  Eq.  Jur.,  sec  552;  2  Freeman  on  Judgments,  sec.  478a. '^ 
Piano  Mfg.  Co.  v.  Thompson,  supra. 

In  this  case  defendant  lost  nothing  by  the  sale  of  the  prop- 
erty, and  the  plaintiff  gained  nothing.  In  the  circumstances 
it  would  be  very  inequitable  to  allow  the  defendant  to  avail 
himself  of  the  satisfaction,  as  its  effect  would  be  a  cancella- 
tion of  his  debt  for  no  consideration. 

For  the  reasons  given,  I  concur  in  the  order  of  Justice 
CUNNINGHAM. 

FRANKLIN,  J.,  concurs. 


[CSvU  No.  1433.    Filed  May  4,  1915.} 
[148  Pac.  286.] 

B.  B.  EABHART,  Treasurer  and  Ex-offiicio  Tax  Collector  of 
the  County  of  Santa  Cruz,  State  of  Arizona,  Appellant, 
V.  PRANK  POWERS,  Appellee. 

Taxation — ^"Mining  Claim" — "Mine.** — A  "mining  claim"  is  possessory 
interest  which  the  locator  has  under  Revised  Statutes  of  the  United 
States,  section  2322  (U.  S.  Comp.  Stats.  1913,  sec.  4618),  as  distin- 
guished from  a  "mine/'  which  indicates  that  the  miner  is  the  owner 
of  the  soil,  being  vendible  property  distinct  from  the  land  itself,  and 
declared  by  Civil  Code  of  1913,  paragraph  4847,  for  purpose  of  taxa- 
tion, included  in  the  term  "personal  property,"  may,  without  taxing 
property  of  the  United  States,  which  is  exempt,  be  taxed,  and,  when 
nonproductive,  have  its  value  determined,  for  such  purpose,  as  pro- 
vided by  paragraph  4983,  as  though  it  were  real  estate. 

[As  to  holder  of  inchoate  title  to  public  land  as  "freeholder,"  see 
note  in  Ann.  Oas.  191SD,  328.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Santa  Cruz.  W.  F.  Cooper,  Judge.  Reversed  and 
remanded,  with  directions. 
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Mr.  Wiley  E.  Jones,  Attorney  (Jeneral,  Mr.  Leslie  C.  Hardy, 
Assistant  Attorney  General,  and  Mr.  S.  F.  Noon,  County  At- 
torney, for  Appellant. 

Mr.  Owen  T.  Rouse,  for  Appellees. 

PBANKLIN,  J. — This  is  an  action  to  recover  a  tax  paid 
''under  protest,"  and  which  tax  is  alleged  to  be  illegal  and 
void.  It  appears  that  the  plaintiflPs  and  appellees  are  the 
owners,  and  in  possession  of  a  group  of  lode,  unpatented  min- 
ing claims,  situate  in  the  Harshaw  mining  district,  Santa  Cruz 
county,  Arizona.  The  gravamen  of  the  complaint  is  that 
these  mining  claims  are  of  the  lands  and  property  of  the 
United  States,  and  are  therefore  not  subject  to  the  imposi- 
tion of  a  tax  by  this  state.  The  tax  in  suit  was  for  the  year 
1913.  A  general  demurrer  to  the  complaint  was  overruled, 
and,  after  a  trial,  judgment  was  entered  in  favor  of  the  plain- 
tiffs for  the  amount  prayed  for. 

If  the  tax  in  question  was  imposed  by  the  state  upon  the 
property  of  the  United  States,  it  follows,  of  course,  that  the 
imposition  of  such  a  tax  is  illegal.  Our  Constitution  pro- 
vides: "There  shall  be  exempted  from  taxation  all  federal, 
state,  county,  and  municipal  property."  Section  2,  art.  9, 
Const.  Ariz.  But  this  character  of  property,  called  "mining 
claims,"  and  the  title  under  which  they  are  held,  has  been  so 
frequently  adverted  to,  and  so  often  defined,  as  contradistin- 
guished from  the  title  of  the  United  States  to  the  land  on 
which  the  mining  claims  are  located,  that  the  question  does 
not  seem  to  be  one  for  a  serious  difference  of  opinion.  By 
section  2322  of  the  United  States  Revised  Statutes  it  was 
enacted  that : 

"The  locators  of  all  mining  locations  heretofore  made  or 
which  shall  hereafter  be  made,  on  any  mineral  vein,  lode  or 
ledge,  situated  on  the  public  domain,  their  heirs  and  assigns, 
.  .  .  shall  have  the  exclusive  right  of  possession  and  enjoy- 
ment of  all  the  surface  included  within  the  lines  of  their  loca- 
tions, and  of  all  veins,  lodes,  and  ledges  throughout  their 
entire  depth."    2  Comp.  Stats.  1913,  sec.  4618. 

The  title  and  right,  thuif  acquired  by  virtue  of  a  valid  loca- 
tion of  a  lode  mining  claim  upon  the  public  domain,  is,  until 
a  sale  by  the  government  in  accordance  with  the  provisions  of 
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the  law  on  that  subject,  neverthdess  subject  to  the  paramount 
title  of  the  United  States  to  the  lands  upon  which  such  claims 
may  be  located,  and  such  right  may  be  forfeited  by  a  failure 
to  perform  the  conditions  imposed  by  the  government  for  hold- 
ing the  property,  as,  for  instance,  the  doing  of  the  necessary 
annual  work  thereon  required  by  law.  This  possessory  right, 
with  the  enjo3anent  incident  thereto  called  a  mining  claim,  is, 
after  the  acquisition  of  the  title  to  the  land  on  which  it  is 
located  by  a  patent  from  the  government,  called  a  mine. 
Thua  in  the  simplest  language  of  the  law  we  are  advised  of 
the  status  of  this  kind  of  property.  By  the  term  '^ mining 
daim''  the  possessory  right  is  indicated,  and  by  the  term 
''mine"  the  title  to  the  land  as  distinguished  from  the  mere 
possessory  right  thereto  is  betokened.  We  find  an  ample 
recognition  of  this  distinction  in  our  statute  governing  the 
subject  of  taxation,  wherein  the  use  of  the  words  '*  mines  and 
mining  claims"  is  made  to  distinguish  between  the  cases  in 
which  there  is  ownership  of  the  land,  and  therefore  perfect 
title  to  the  mine,  and  those  cases  wherein  the  miner  has  the 
exclusive  right  of  possession  and  enjoyment  of  the  land  for 
mining  purposes. 

In  Forbes  v.  Gracey,  94  U.  S.  762,  766,  24  L.  Ed.  313,  it  is 
said: 

"The  use  of  the  words  'mines  or  mining  claims'  is  evi- 
dently intended  to  distinguish  between  the  cases  in  which  the 
miner  is  the  owner  of  the  soil,  and  therefore  has  perfect  title 
to  the  mine,  and  those  in  which  the  miner  does  not  have  title 
to  the  soil,  but  works  the  mine  under  what  is  well  known  in 
the  mining  districts,  and  what  is,  as  we  have  said,  recognized 
by  the  act  of  Congress,  as  a  mining  claim.  In  the  first  case, 
the  statute  makes  the  tax  a  lien  on  the  mine,  because  the  title 
to  the  mine  is  in  the  person  who  owes  and  should  pay  the  tax. 
In  the  other,  the  tax  is  a  lien  only  on  the  claim  of  the  miner ; 
that  is,  on  his  possessory  right  to  explore  and  work  the  mine 
under  the  existing  laws  and  regulations  on  the  subject.  In 
the  former  case,  of  course,  the  United  States  has  no  interest 
to  be  protected,  and  the  state  is  at  liberty  to  declare  and 
enforce  such  a  lien  for  her  taxes.  In  the  latter,  also,  such 
right  as  the  mining  laws  allow  and  as  Congress  concedes  to 
develop  and  work  the  mines  is  property  in  the  miner,  and 
property  of  great  value.    That  it  is  so  is  shown  most  clearly 
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by  the  conduct  of  the  mining  corporation  in  whose  interest 
this  suit  is  brought,  which,  for  the  purpose  of  evading  this 
tax,  permits  its  investment  in  this  mine,  said  to  be  worth  from 
fifty  to  a  hundred  millions  of  dollars,  to  rest  on  this  claim, 
this  mere  possessory  right,  when  it  could,  at  a  ridiculously 
small  sum  compared  to  the  value  of  the  mine,  obtain  the  gov- 
ernment's title  to  the  entire  land,  soil,  mineral  and  all.  Those 
claims  are  the  subject  of  bargain  and  sale,  and  constitute  very 
largely  the  wealth  of  the  Pacific  Coast  states.  They  are  prop- 
erty in  the  fullest  sense  of  the  word,  and  their  ownership, 
transfer,  and  use  are  governed  by  a  well-defined  code  or  codes 
of  law,  and  are  recognized  by  the  states  and  the  federal  gov- 
ernment. This  claim  may  be  sold,  transferred,  mortgaged 
and  inherited,  without  infringing  the  title  of  the  United 
States.  Why  may  it  not  also  be  made  subject  to  a  lien  for 
taxes,  and  the  claim,  such  as  it  is,  recognized  by  statute,  be 
sold  to  enforce  the  lien?  We  see  nothing  in  principle  or  in 
any  interest  which  the  United  States  has  in  the  land  to  pre- 
vent it.'' 

That  ''mining  claims"  are  property  in  the  fullest  sense  of 
the  word,  distinct  from  the  land  itself,  vendible,  inheritable 
and  taxable,  the  following  cases  may  be  consulted.  Belk  v. 
Meagher,  104  U.  S.  279,  26  L.  Ed.  735;  Manuel  v.  Wulff,  152 
U.  S.  505,  510,  38  L.  Ed.  532,  14  Sup.  Ct.  Rep.  651 ;  Elder  v. 
Horseshoe  Mining  &  MUling  Co.,  194  U.  S.  248,  48  L.  Ed. 
960,  24  Sup.  Ct.  Rep.  643.  To  the  same  effect  in  2  Lindley 
on  Mines,  sections  535  to  544,  inclusive.  But  the  appellee 
asserts : 

'*  We  know  of  no  decision  that  has  held  that  the  possession 
could  be  taxed.  All  the  decisions  that  have  been  made  are 
on  laws  authorizing  a  tax  on  the  products  of  the  claims,  or 
the  ore  that  has  been  separated  from  its  natural  bed;  that 
the  tax  must  be  levied  on  the  value  of  the  ore,  and  not  on  the 
ground,  and  the  right  of  possession  has  been  decided  to  be 
liable  for  such  tax." 

This  contention  in  its  first  aspect  is  erroneous,. and  in  its 
second  aspect  there  is  a  contradiction  in  its  very  terms.  There 
is  no  difference  of  opinion  concerning  the  proposition  that 
the  land  upon  which  an  unpatented  lode  mining  claim  is 
located  may  not  be  taxed,  for  the  title  to  the  land  is  in  the 
United  States,  but  it  must  follow  as  of  course  that,  if  the 
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right  of  pofisession  is  not  taxable,  such  right  of  possession  may 
not  be  made  liable  for  a  tax.  And  so,  as  a  deduction,  it  fol- 
lows necessarily  that  if  such  right  of  possession  may  be  made 
liable  for  a  tax,  such  right  of  possession  is  subject  to  taxa- 
tion. But,  as  we  have  seen,  such  right  of  possession  is  prop- 
erty of  great  value,  and  is  distinct  from  the  land  itself, 
vendible,  inheritable  and  taxable.  Thus  in  Wood  v.  Mc- 
€ambe,  decided  by  the  supreme  court  of  Colorado,  37  Colo. 
174,  119  Am.  St.  Rep.  269,  86  Pac.  319,  which  was  affirmed 
on  writ  of  error  by  the  supreme  court  of  the  United  States 
(Elder  v.  Wood,  28  Sup.  Ct.  R^p.  263,  52  L.  Ed.  464,  208 
U.  S.  226),  the  latter  court,  in  speaking  of  the  decision  of  the 
Colorado  court,  said : 

''That  court  held  that  what  was  assessed  was  not  the  land 
on  which  the  mining  claim  was  located,  but  the  claim  itself; 
that  is  to  say,  the  right  of  possession  of  the  land  for  mining 
purposes.  It  is  agreed  that  the  Comstock  lode  was  a  Walid 
subsisting  mining  location,'  and  at  the  time  of  the  assessment 
of  the  tax  Wilhelmina  Oude  was  the  owner  of  the  undivided 
interest  in  it  which  is  in  controversy  here.  Such  an  interest 
from  early  times  has  been  held  to  be  property,  distinct  from 
the  land  itself,  vendible,  inheritable  and  taxable.  Forbes  v. 
Gracey,  94  U.  S.  762  [24  L.  Ed.  313] ;  Belk  v.  Meagher,  104 
U.  S.  279  [26  L.  Ed.  735] ;  Manuel  v.  Wtdff,  152  U.  S.  505, 
510,  38  L.  Ed.  532  [14  Sup.  Ct.  Rep.  651] ;  St.  Louis  Mining 
Company  v.  Montana  Mining  Co.,  171  U.  S.  650,  655,  43  L.  Ed. 
320  [19  Sup.  Ct.  Rep.  61] ;  1  Lindley  on  Mines,  sections  535- 
542,  inclusive.  The  state,  therefore,  had  the  power  to  tax 
this  interest  in  the  mining  claim  and  enforce  the  collection 
•  of  the  tax  by  sale.  The  tax  deed  conveyed  merely  the  right 
of  possession  and  affected  no  interest  of  the  United  States.'' 

By  chapter  12,  title  49,  Civil  Code  of  1913,  mines  and  min- 
ing claims  are  divided  into  two  classes:  Class  1,  productive 
mines  and  mining  claims;  class  2,  nonproductive  mines  and 
mining  claims.    In  said  chapter  it  is  provided : 

''Sec.  4983.  All  mines,  mining  claims  or  groups  of  either, 
as  shown  in  dass  two,  sec.  7  of  this  act  (par.  4980),  and  be- 
longing to  any  person,  corporation,  partnership  or  association, 
owning  or  leasing  same,  and  which  are  not  being  worked,  or 
which  are  being  operated  and  worked,  but  from  which  no  ore 
is  being  extracted,  or  from  which  ore  is  produced  without 
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yielding  net  proceeds,  as  contemplated  by  this  act,  shall  be 
known  as  nonproducing  mines  or  mining  claims,  and  shall  be 
taxed  as  other  real  estate." 

For  the  purpose  of  taxation  the  term  ** personal  property" 
includes  *'any  interest  or  equity  in  a  valid  claim  to  non- 
patented  mining  claims,  either  lode  or  placer."  Paragraph 
4847,  Civil  Code  1913. 

The  evident  purpose  of  paragraph  4983,  supra,  is  to  afford 
the  basis  for  a  determination  of  the  value  of  a  nonproducing 
mine  or  mining  claim,  for  the  purposes  of  taxation,  just  as 
the  gross  product  and  net  proceeds  in  dollars  and  cents  of 
a  producing  mine  or  mining  claim  are,  by  the  chapter  quoted, 
made  the  basis  for  a  determination  of  the  value  of  such  pro- 
ducing mines  or  mining  dainw  for  the  purposes  of  taxation ; 
that  the  inclusion  of  a  ''mining  claim"  in  the  term  ''personal 
property"  as  provided  by  paragraph  4847,  supra,  is  clearly 
a  recognition  by  the  legislature  that  the  right  of  possession, 
as  distinct  from  the  land  itself,  is  made  the  subject  of  taxa- 
tion. All  property  of  every  kind  and  nature  whatsoever 
within  this  state  is  subject  to  taxation,  except  such  property 
as  is  specifically  exempted  by  the  law,  and  all  such  property 
subject  to  taxation  must  be  assessed  at  its  full  cash  value.  In 
other  words,  all  property  of  whatever  kind,  capable  of  private 
ownership,  and  which  is  not  by  law  exempt,  is  taxable,  and 
we  know  of  no  declaration,  either  of  the  Constitution  or  in 
the  legislative  enactments,  that  makes  this  species  of  prop- 
erty called  "mining  claims,"  which  is  capable  of  private 
ownership,  not  taxable.  The  state  had  power  therefore  to 
tax  the  "mining  claims"  in  question,  and  if  it  had  been 
necessary  to  enforce  the  collection  of  the  tax  by  a  sale  of  the  , 
property,  such  a  sale  would  have  conveyed  merely  the  right 
of  possession,  and  affected  no  interest  of  the  United  States. 
It  was  error  not  to  sustain  the  general  demurrer  to  the  com- 
plaint. 

The  cause  is  reversed  and  remanded,  with  directions  to  sus- 
tain the  general  demurrer  and  dismiss  the  action. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 
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[Civil  No.  1389.    Kled  May  4,  1915.] 
[148  Pae.  289.] 

X  H.  GIBSON  and  B.  F.  GIBSON,  j^ppeUants,  v.  M.  J. 
McLANB,  Appellee. 

1.  Niw  Tbial — Pbbmature  Motion — Effect. — A  motion  for  new  trial 
required  by  Civil  Code  of  1913,  paragraph  590,  to  be  made  after 
rendition  of  judgment,  being  made  before  then,  »  ineffectuaL 

S.  Appeal  and  Ebbobt— Questions  Reviewable — Pbematubb  Motion 
FOB  New  Tbial. — The  motion  for  new  trial  having  been  made  pre- 
maturely, it  is  aa  though  there  had  been  none,  so  that  under  Civil 
Code  of  1913,  paragraph  1231,  on  appeal  from  the  final  judgment, 
overruling  of  the  motion  and  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  are  not  reviewable. 

3.  Bbokxbs — Action  fob  Commissions — Evidbnce. — As,  if  the  contract 

of  a  broker  with  the  sellers  of  cattle  was  not,  as  alleged  by  him,  that 
they  should  pay  him  for  effecting  a  sale,  but,  as  alleged  by  them, 
that  they  should  pay  him  if  he  gave  them  a  "square  deal"  in  classify- 
ing the  cattle,  he  could  not  recover,  not  only  because  such  contract, 
if  intended  to  give  defendants  an  advantage  over  the  buyers,  would 
be  invalid^  but  also  because  it  would  not  be  the  contract  sued  on, 
evidence  offered  by  defendants  aa  to  plaintiif  not  executing  the  con- 
tract alleged  and  testified  to  by  them  was  immaterial. 

4.  Tbial — Ebbob  in  Instbuctions — Cube  bt  Othebs. — Where  charges, 

in  a  broker's  action  for  a  commission,  made  it  necessary  to  recovery 
that  he  waa  the  procuring  cause  of  the  sale,  and  that  defendants 
agreed  to  pay  the  alleged  sum  for  bringing  them  and  the  buyers  to- 
gether, the  jury  could  not  have  been  misled  by  the  phrase  in  another 
instruction  that  it  was  necessary  that  plaintifl!  ''had  some  connection 
with  the  sale." 

5.  Appeal  and  Ebbob— Invited  Ebbob — Instbuctions.— Defendants  may 

not  complain  of  instructions  given  for  plaintiff;  substantially  the 
same  instructions  having  been  given  at  their  request. 

6.  BbOKEBS — CONTBACT   FOB    COMMISSION — INCIDENTAL    AND    ADDITIONAL 

AoBEEMENT — EVIDENCE. — Evidence,  in  an  action  by  a  broker  for 
eommissions  for  selling  defendants'  cattle,  held  to  authorize  submis- 
sion to  the  jury  of  the  question  of  any  agreement  of  plaintiff  that, 
if  he  received  and  classified  the  cattle  for  the  buyer,  he  would,  in  eo 
doing,  treat  the  sellers  fairly,  being  only  incidental  and  additional 
to  the  main  contract  to  pay  plaintifl!  a  certain  commission  for  effect- 
ing a  sale. 
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7.  Brokers — Contract — ^Bioht  or   Begoyert — Incidental   and    Addi- 

tional Agreement. — If  the  agreement  of  defendants  was  to  paj 
plaintiff,  a  broker,  a  commission  for  finding  a  buyer  for  their  cattle, 
and  not  for  extending  favors  to  them  in  receiving  and  classifying 
the  cattle  for  the  buyer,  plaintiff's  agreement  to  do  the  latter  thing, 
being  only  incidental,  and  without  consideration,  would  not  defeat 
recovery  on  the  agreement  for  a  commission  for  selling,  founded  on 
a  legal  and  valuable  consideration. 

8.  Trial — Comment  of  Court — ^Cross-examination  of  Party — Hesi- 

tant Answer. — Under  the  facts,  Tield,  it  could  not  be  said  the  hesi- 
tant and  halting  manner  of  a  party  in  answering  questions  on  cross- 
examination  did  not  justify  the  comment,  in  the  nature  of  a  rebuke, 
by  the  trial  court. 

9.  Appeal  and  Error — Harmless  Error — Hemark  by  Court. — Kebuke 

by  the  court  of  the  hesitant  manner  in  which  a  defendant  answered 
questions  on  cross-examination  will  not  be  considered  prejudicial, 
where,  without  it,  it  seems  that,  under  the  whole  evidence,  verdict 
must  have  been  for  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Gila.    G.  W.  Shute,  Judge.    Aflarmed. 

Mr.  Charles  F.  Whitcher  and  Mr.  E.  W.  Rice,  for  Ap- 
pellants. 

Mr.  Archibald  C.  McKillop  and  Mr.  Jay  Good,  for  Appellee. 

ROSS,  C.  J. — This  is  an  action  for  brokerage  commissions. 
Appellee,  as  administrator,  has  been  substituted  for  the  plain- 
tiff E.  C.  McCamey,  who  has  deceased  since  the  appeal.  The 
appellants  A.  H.  and  B.  F.  Gibson  were  the  defendants.  The 
cause  of  action  is  set  forth  in  two  counts — one  on  contract  and 
one  on  quantum  meruit.  At  the  close  of  evidence  on  motion 
of  defendants,  the  plaintiff  elected  to  go  to  the  jury  on  the 
count  on  contract.  The  contract,  as  pleaded,  briefly  is :  That 
the  plaintiff  was  a  broker  engaged  in  the  business  of  buying 
and  selling  cattle ;  that  defendants  employed  him  on  or  about 
January  25,  1912,  to  sell  their  herd  of  cattle,  consisting  of 
about  10,000  head,  located  in  Gila  and  adjoining  counties, 
and  agreed  that,  if  he  would  find  a  purchaser,  they  would  pay 
him  as  such  broker,  for  his  service,  the  sum  of  $1,000;  that 
between  January  25,  1912,  and  February  1,  1912,  he  did  find 
a  purchaser  satisfactory  to  defendants,  who  contracted  to  buy 
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and  did  buy  and  pay  for  said  herd,  consisting  of  10,000  head, 
more  or  less. 

The  answer  consisted  of  a  general  denial  and  a  plea  setting 
forth  facts  of  avoidance;  the  same  being,  in  substance,  as 
follows : 

**And  allege  and  charge  that  every  act  and  thing  done  or 
performed  by  said  plaintiff  in  connection  or  with  reference  to 
said  sale  was  done  and  performed  as  the  agent  and  employee 
of  the  buyers  of  said  cattle,  and  in  their  interest,  and  that 
plaintiff  was  fully  paid  and  compensated  therefor  by  said 
buyers,  and  that,  by  reason  thereof,  it  was  not  competent  for 
said  plaintiff  to  make  with  the  defendants,  the  sellers  of  said 
cattle,  any  such  contract  as  he  has  alleged,  and  that  such  a 
contract,  if  made,  would  be  and  is  void  as  against  public 
policy." 

The  verdict  of  the  jury  was  for  the  plaintiff  for  $1,000,  the 
amount  sued  for.  Thereafter,  and  before  judgment  was  en- 
tered, the  defendants  filed  their  motion  for  a  new  trial,  ask- 
ing the  court  'Ho  vacate  and  set  aside  the  verdict  of  the  jury 
herein  rendered  and  filed  September  27,  1913,  and  to  vacate 
and  set  aside  any  judgment  that  may  have  been  or  may  be 
entered  by  the  court  upon  such  verdict.  .  .  .  "' 

The  motion  for  new  trial  was  continued  several  times,  when 
on  October  18,  1913,  it  was  overruled  and  judgment  ordered 
in  favor  of  plaintiff  upon  the  verdict.  The  order  further 
directed:  ''Such  judgment  shall  appear  prior  to  application 
for  new  trial  and  proceedings  thereon.*'  The  formal  judg- 
ment signed  by  the  presiding  judge  recites:  "Judgment  ren- 
dered this  27th  day  of  October,  A.  D.  1913." 

Appellants  assign  nine  errors.  No.  1  complains  of  a  ruling 
excluding  certain  testimony  offered.  Nos.  2  to  6  complain 
of  instructions  given.  No.  7  asserts  that  the  court  committed 
error  in  commenting  upon  the  testimony  of  A.  H.  Oibson  in 
the  presence  of  jury  while  he  was  on  the  stand  testifying  for 
defendants.  No.  8  complains  of  the  order  overruling  the 
motion  for  a  new  trial ;  and  No.  9  alleges  the  insufficiency  of 
the  evidence  to  sustain  the  verdict. 

The  plaintiff  appellee  makes  the  point  against  the  considera- 
tion of  the  two  last  assignments,  that  the  motion  for  new  trial 
was  premature;  and  it  will  be  our  first  duty  to  dispose  of  that 
contention. 
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Paragraph  590  of  the  Civil  Code  of  1913,  which  was  in  effect 
at  the  time  these  proceedings  took  place,  reads : 

"All  motions  for  new  trial,  in  arrest  of  judgment,  or  to  set 
aside  a  judgment,  shall  be  made  within  ten  days  after  the 
rendition  of  judgment." 

The  minute  entries  show  that  the  motion  for  new  trial  was 
filed  and  denied  by  the  court  before  B,nd  not  after  the  rendi- 
tion of  judgment,  and  the  motion  itself  shows  that  it  was 
directed  at  the  verdict  and  not  the  judgment.  The  statement 
in  the  minute  entry  that  it  should  "appear"  differently  does 
not  change  the  fact,  but  lends  proof  tiiat  no  judgment  had 
been  rendered  at  the  time  the  motion  was  overruled.  And  the 
record  is  not  clear  as  to  whether  the  judgment  was  actually 
rendered  on  October  18th  or  October  27th ;  the  minute  entry 
by  the  clerk  giving  the  first  date  and  the  judgment  as  signed 
by  the  judge  giving  the  last  date.  It  is  clear,  however,  that 
the  motion  for  new  trial  was  disposed  of  before  any  judgment 
was  rendered  or  entered. 

In  Daggs  v.  Howard  Sheep  Co,,  16  Ariz.  283, 145  Pac.  140, 
we  had  under  consideration  a  motion  for  new  trial  filed  too 
late ;  the  law  then  being  contained  in  paragraph  1478  of  the 
Revised  Statutes  of  1901.  Paragraph  590,  supra,  is  an  amend- 
ment of  paragraph  1478,  but  the  question  we  are  now  consider- 
ing is  unaffected  by  the  amendment.  We  decided  in  that  case 
that  "the  terms  of  this  law  are  mandatory  and  must  be  obeyed 
by  the  court  as  well  as  by  the  parties,"  citing  several  Arizona 
cases  for  the  rule.  The  motion  for  new  trial  was  not  made 
at  any  time  provided  by  law;  that  is,  "after  the  rendition 
of  judgment."  The  limit  of  time  for  making  the  motion 
is  as  definite  as  language  can  make  it.  It  must  be  made 
"after,"  and,  of  course,  "within  ten  days"  of  the  rendition 
of  judgment.  A  premature  motion  is  therefore  as  ineffectual 
as  one  made  too  late.  Mahoney  v.  Caperion,  15  Cal.  313; 
Dominguez  v.  Mascoiti,  74  Cal.  269,  15  Pac.  773;  Harris  v. 
Careaga,  2  Cal.  Unrep.  242,  2  Pac.  41 ;  Fountain  Water  Co. 
V.  Dougherty,  134  Cal.  376,  66  Pac.  316;  St.  Louis  v.  Boyce, 
130  Mo.  572,  31  S.  W.  594;  29  Cyc.  1040. 

Under  the  provisions  of  paragraph  1231  of  the  Civil  Code, 
the  errors  assigned  (No.  8)  to  the  overruling  motion  for  new 
trial  and  (No.  9)  to  the  insuflSciency  of  the  evidence  to*  sus- 
tain the  verdict  are  not  properly  before  us,  as  in  law  no  mo- 
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tion  for  new  trial  was  ever  made.  By  that  paragraph  we 
are  authorized  to  review  the  action  of  the  court  in  overruling 
a  motion  for  new  trial,  where  the  appeal  is  from  final  judg- 
ment only,  when  such  motion  is  made  and  denied,  and  it  is 
also  provided  therein  that  we  may  not  consider  the  suiBciency 
of  the  evidence  to  sustain  a  verdict  or  judgment  in  an  action 
tried  by  a  jury,  unless  a  motion  for  a  new  trial  shall  have 
been  made. 

We  now  turn  to  the  other  assignments,  taking  them  in  their 
order. 

Assignment  No.  1  is  that  the  court  erred  in  excluding  the 
testimony  of  Albert  H.  Oibson  as  to  the  manner  in  which 
plaintiff  cut  the  cattle.  The  plaintiff  had  introduced  evidence 
tending  to  prove  his  contract  of  employment  as  pleaded.  The 
defendants  at  the  time  of  the  offer  of  the  above  evidence, 
under  their  general  denial,  were  attempting  to  prove  that  the 
real  contract  between  them  and  plaintiff  was  that  plaintiff 
would  act  as  the  agent  of  the  purchaser  of  the  cattle  in  re- 
ceiving and  classifying  them,  and  that  he  was  to  be  p&id  the 
thousand  dollars  only  on  condition  that  ''he  would  treat  de- 
fendants' right  on  the  cut  of  the  cattle/'  as  defendant  Albert 
H.  Gibson  put  it.  Ben  F.  Oibson  stated  his  understanding 
of  the  contract  to  be : 

"If  you  will  treat  us  right  and  will  let  us  bring  the  cattle 
and  put  them  in  the  corral,  and  then  don't  cut  anything  in 
shipping  condition,  anything  that  would  go  under  any  kind  of 
a  contract,  we  would  be  willing  to  pay  you  something." 

J.  N.  Porter,  who  was  present  at  the  time  of  the  making 
the  contract,  and  who  was  interested  as  mortgagee  of  the 
cattle,  gave  his  understanding  of  what  was  said : 

''I  said,  'What  do  you  want,  MacT'  And  he  said,  'Well,  I 
want  a  thousand  dollars.'  'Well,'  I  said,  'if  you  are  not  too 
hard  on  cutting  the  cattle,  possibly  the  boys  can  afford  to  give 
you  something.'  ...  I  said,  'If  you  will  let  the  boys  put  the 
cattle  in  the  corral  and  cut  the  cattle  back  and  not  be  annoy- 
ing them  in  gathering  the  cattle,  it  seems  to  me  they  ought 
to  be  able  to  pay  you  something. '  From  that  they  did  agree, 
as  I  understood,  to  do  it.  He  said  he  ought  to  have  something 
to  pay  for  helping  to  make  the  trade.  He  was  to  cut  the 
cattle,  and  he  would  not  be  too  hard  on  the  boys  in  cutting 
them." 

XVn  Ailx.— 6 
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Ill  ii.i  I  .  . 

These  statements  were  made  in  response  to  plaintiff's  de- 
mand that  he  be  paid  for  effecting  a  sale.  The  witnesses 
explained  them  as  meaning  that,  in  the  receiving  of  the  cattle, 
the  plaintiff  was  to  treat  them  ** honest  and  fair" — to  give 
them  *'a  square  deal."  There  was  more  said  than  we  have 
quoted,  but  it  was  of  the  same  general  character  and  import, 
except  when  the  witnesses  undertook  to  construe  their  lan- 
guage. Their  construction  of  their  language  was  that  the 
contract  entered  into  was  that  defendants  would  pay  plaintiff 
$1,000  if  he  gave  them  a  ** square  deal,"  treated  them  **fair 
and  honest,"  etc.,  and  that  the  consideration  of  plaintiff's 
effecting  the  sale  did  not  enter  into  the  contract.  The  fact 
of  such  a  contract,  if  one  were  made,  is  enough  to  damn  it. 
It  would  be  vicious  in  its  conception  and  unenforceable. 
Proof  of  its  execution  or  lack  of  execution  by  plaintiff  would 
not  make  it  more  or  less  objectionable.  On  its  face,  it  would 
show  that  plaintiff  was  trying  to  serve  two  masters  at  one 
and  the  same  time.  To  ** treat  the  defendants  right"  or  give 
them  '^a  square  deal"  in  such  a  transaction  necessarily  car- 
ries the  implication  that  the  purchasers  would  not  be  treated 
** right,"  for,  if  it  was  fairness,  justice  and  right  that  was 
sought,  reliance  might  have  been  had  upon  the  presumption 
that  would  ordinarily  be  indulged  in  such  case.  The  measure 
and  gauge  of  right  in  the  cutting  and  classifying  of  the  cattle 
should  have  been  found  in  the  contract  of  sale  and  not  in  the 
purchased  favoritism  of  the  receiving  agent.  We  therefore 
are  of  the  opinion  that  the  manner  of  cutting  the  cattle  by 
plaintiff  was  immaterial,  and  the  ruling  of  the  court  rejecting 
the  offered  testimony  was  not  error.  The  defendants  were 
permitted  to  prove  the  contract  as  they  understood  it,  and  had 
they  requested  an  instruction  as  to  its  legal  effect,  if  estab- 
lished to  the  satisfaction  of  the  jury,  the  court  doubtless  would 
have  given  it.  But  no  such  instruction  was  requested.  The 
question,  however,  as  to  whether  such  a  contract  as  claimed 
by  defendants  was  ever  made,  was  submitted  to  the  jury  by 
the  court,  with  directions  that  no  recovery  could  be  had  if 
such  was  the  contract,  because  it  would  not  be  the  contract 
sued  on,  and  that  a  recovery  must  be  had,  if  any,  upon  the 
contract  set  forth  in  the  complaint. 

The  assignments  2  to  6,  inclusive,  are  directed  at  five  of 
the  instructions  given  at  the  request  of  plaintiff.     These  in- 
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stmctions,  considered  alone  and  aside  from  other  instructions 
given,  would  doubtless  constitute  error,  and,  when  considered 
with  the  whole,  are  not  entirely  free  from  criticism  or  doubt. 
The  first  instruction  objected  to  told  the  jury,  in  substance, 
that  if  they  found  by  a  preponderance  of  the  evidence  that 
defendants  employed  plaintiflP  to  sell  their  cattle,  and  that 
plaintiff  *'had  some  connection  toith  the  sale  of  said  cattle, 
and  that  at  the  time  or  just  before  the  sale  was  consummated 
the  defendants  .  .  .  agreed  to  pay  plaintiff  $1,000  for  the 
services  rendered  by  him  in  connection  with  the  sale  of  said 
cattle,  then,  in  that  event,  the  plaintiff  would  be  entitled  to 
recover."  It  is  said  this  instruction  is  bad  because:  (1)  It  is 
not  based  on  testimony  in  the  case;  (2)  it  authorized  the  jury 
to  find  for  plaintiff  if  he  **had  some  connection  with  the  sale 
of  said  cattle" ;  and  (3)  it  did  not  require  the  jury  to  find  that 
plaintiff  performed  any  service  in  bringing  about  such  sale. 
The  first  criticism  is  made  to  apply  to  practically  all  the 
instructions  objected  to.  The  testimony  on  behalf  of  plain- 
tiff shows  that  he  not  only  ''had  some  connection  with  the 
sale,"  but  that  he  was  the  procuring  cause,  and  this  is  ad- 
mitted by  defendants  in  their  testimony;  their  only  conten- 
tion being  that  he  was  paid  by  the  purchasers,  and  was  to  be 
paid  $1,000  by  them  on  condition  that  he  received,  cut  and 
classified  the  cattle  in  a  manner  not  to  their  injury.  The 
other  two  objections  to  the  instruction  are  fully  covered  by 
other  instructions.  For  instance,  the  instruction  next  pre- 
ceding this  one  advised  the  jury  that,  before  plaintiff  could 
recover,  they  should  find  from  a  preponderance  of  the  evi- 
dence that  plaintiff  was  a  commission  broker  buying  and  sell- 
ing cattle  on  commission ;  that  defendants  solicited  him  to  sell 
their  herd  of  cattle,  consisting  of  8,000  or  9,000  head;  that 
the  plaintiff  was  the  procuring  cause  of  bringing  the  defend- 
ants and  the  purchasers  together ;  that  a  sale  was  made ;  and 
that  defendants  had  agreed  to  pay  plaintiff  the  sum  of  $1,000 
for  bringing  the  purchasers  and  sellers  together.  This  in- 
struction was  given  in  different  form  on  request  of  defend- 
ants. The  jury  must  have  understood  that,  before  plaintiff 
could  recover,  it  was  obligatory  upon  him  to  show  that  he  ren- 
dered service  under  the  contract  pleaded,  and  was,  in  fact, 
the  efficient,  procuring  cause  of  the  sale^  and  we  do  not  think 
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it  was  possible  for  the  jury  to  have  been  misled  by  the  phrase 
italicized  by  us  in  the  above  instruction. 

Assignments  5  and  6  challenge  the  correctness  of  two  in- 
structions covering  another  phase  of  the  case.  They  state  the 
proposition  of  law  that  a  broker  may  accept  or  recover  com- 
pensation from  both  the  seller  and  purchaser,  when  his  only 
duty  is  to  bring  them  together  to  fix  their  own  terms  and  they 
agree  to  it. "  And  this  is  followed  up  with  a  concrete  applica- 
tion of  the  facts  in  the  case  with  the  burden  placed  on  the 
plaintiff  to  show  that  his  contract  falls  within  the  terms  of 
the  law  as  stated.  The  same  instruction,  in  substance,  was 
asked  by  defendants  and  given  by  the  court,  with  the  addi- 
tion that  in  such  case  both  the  purchaser  and  seller  must  be 
made  acquainted  with  and  consent  to  his  acting  in  such  double 
employment  or  else  any  agreement  to  pay  him  would  be  void. 

Another  assignment  (3)  has  reference  to  the  following  in- 
struction : 

*'You  are  instructed  that  if  you  believe  from  the  evidence 
in  this  case  that  the  defendants  agreed  to  pay  the  plaintiff 
E.  C.  McCamey  the  sum  of  $1,000  as  compensation  for  bring- 
ing together  and  aiding  in  bringing  together  the  defendants 
and  Gordon,  Ironsides  &  Fares  Company  in  the  purchase  and 
sale  of  their  herd  of  cattle  about  the  time  charged  in  the  com- 
plaint, and  that  the  defendants  A.  H.  and  B.  F.  Gibson  agreed 
to  pay  the  plaintiff  McCamey  the  sum  of  $1,000  for  the  ser- 
vices so  rendered,  but  that,  in  addition  to  the  services  so 
rendered,  the  plaintiff  agreed  that,  if  he  should  receive  and 
classify  the  cattle,  he  would  give  the  defendants  and  the  pur- 
chasers both  alike  a  square  deal  in  so  classifying  and  cutting 
the  cattle,  then  you  are  instructed  that  the  additional  services 
so  required  would  not  affect  the  contract  to  pay  him  for  his 
service;  and  if  you  so  find  that  the  only  limitation  placed 
upon  the  contract  or  the  only  thing  to  be  done  was  that  the 
plaintiff,  if  he  classed  the  cattle  and  received  them,  for  the 
purchaser,  would  do  the  fair  thing  and  give  each  a  fair  deal, 
the  sum  (same)  would  not  affect  the  contract  so  entered  into; 
and,  if  you  should  so  find  from  a  preponderance  of  the  evi- 
dence, the  plaintiff  would  be  entitled  to  recover,  and  you  will 
so  find." 

Several  complaints  are  made  of  this  instruction,  only  two  of 
which  we  think  deserve  consideration,  and  they  are  that  **it 


Digitized  by 


Google 


May,  1915.]  Gibson  v.  McLanb.  69 

assumes  that  the  seryieeB  to  be  rendered  by  appellee  in  classi- 
fymg  and  cutting  the  cattle  were  merely  incidental  or  addi- 
tional to  the  service  to  be  rendered  by  him  in  bringing  about 
the  sale,"  and  that  ** there  is  no  testimony  in  the  record  that 
such  services  were  additional."  In  view  of  these  objections 
to  this  instruction,  we  have  carefully  examined  the  evidence, 
and  we  find  all  through  it  that  the  contention  of  plaintiff  was 
that  one  and  only  one  contract  was  entered  into — the  one  set 
forth  in  his  complaint — and  the  defendants'  contention  was 
that  the  only  contract  made  was  that  they  would  pay  the 
plaintiff  $1,000  on  condition  that  he  received,  cut  and  classi- 
fied the  cattle  for  the  purchaser,  and  in  doing  so  treated  them 
"right,"  '*fair"  or  gave  them  **a  square  deal"  or  would  clas- 
sify them  ** honest  and  right." 

It  is  admitted  by  all  the  witnesses  who  were  present  when 
the  matter  was  discussed  that  the  question  of  plaintiff's  com- 
pensation was  first  mentioned  by  plaintiff,  and  they  also  agree 
that  his  words  were,  in  effect,  that  he  thought  he  ought  to 
have  something  for  finding  a  buyer,  and  mentioned  a  thou- 
sand dollars.  Both  of  the  defendants  and  Porter  say  that 
their  answer  to  his  demand  was,  in  effect,  that,  if  he  cut  the 
cattle  fair,  they  would  pay  him  $1,000,  and  that  he  responded 
that  he  might  not  be  sent  by  the  purchasers  to  receive  the 
cattle.  No  witness  stated  that  he  agreed  to  accept  defend- 
ants' proposition.  This  conversation  took  place  at  the  same 
time  and  immediately  after  the  price  of  cattle  had  been  fixed 
by  defendants,  and  before  the  plaintiff  had  submitted  the 
proposition  to  the  prospective  buyers.  Plaintiff  had  gone  to 
Globe  to  see  defendants  in  response  to  a  letter  from  them 
offering  to  sell  cattle.  He  had  entered  upon  the  service  of 
procuring  a  buyer,  and,  before  proceeding  further,  was  in- 
terested in  having  his  compensation  fixed.  In  that  view  of 
the  facts,  the  court  might  well  have  concluded  that  what  the 
defendants  now  contend  was  the  contract  was  only  incidental 
and  additional  to  the  main  contract.  One  of  defendants'  in- 
structions told  the  jury  that  '*  plaintiff  is  only  entitled  to 
recover  upon  proof  by  a  preponderance  of  the  evidence  of  such 
contract  as  he  alleges,  and  would  not  be  entitled  to  recover 
on  an  entirely  different  or  collateral  contract,  even  thougti 
such  different  and  collateral  contract  may  appear  from  the 
evidence  before  you  and  appear  to  have  been  related  to  or  to 
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have  arisen  out  of  the  same  transaction.  The  plaintiff  can 
only  recover  in  this  case  upon  proof  by  a  preponderance  of 
the  evidence  of  the  existence  of  a  commission  or  brokerage 
contract,  as  alleged  by  him  in  his  complaint 

Two  theories  were  submitted :  One  that  the  receiving  of  the 
cattle  was  an  additional  burden  or  condition  that  was  imposed 
or  attempted  to  be  imposed  upon  the  plaintiff  by  defendants 
before  plaintiff  was  to  be  paid ;  and  the  other  that  there  was 
a  ** different  or  collateral  contract"  growing  out  of  the  same 
transaction.  The  jury  was  told  in  varying  form,  several 
times,  that  plaintiff  must  recover,  if  at  all,  on  the  contract 
alleged,  and  that  he  could  not  recover  if  the  proof  showed  a 
different  contract. 

The  other  instruction  objected  to  is: 

**You  are  instructed  that  an  agreement  will  be  enforced 
even  if  it  is  incidentally  or  indirectly  connected  with  an  illegal 
transaction,  provided  it  is  supported  by  an  independent  con- 
sideration." 

Like  the  other  instructions  that  we  have  considered,  it  is 
not  contended  that  this  one  does  not  state  a  correct  proposi- 
tion of  law ;  the  contention  being  that  it  is  abstract,  confusing 
and  misleading. 

As  we  have  before  observed,  if  the  plaintiff  had  acceded  to 
defendants'  proposition,  assuming  its  purpose  was  to  secure 
to  themselves  some  advantage  over  the  purchasers  of  their 
cattle  in  classification,  and  that  that  was  the  consideration 
for  defendants'  promise  to  pay,  the  transaction  would  have 
been  illegal;  but  if,  as  a  matter  of  fact,  the  promise  to  pay 
was  in  consideration  of  the  plaintiff's  finding  a  purchaser  of 
the  cattle,  and  the  agreement  as  to  receiving  and  classifying 
the  cattle  was  only  incidental  or  additional,  even  though  it 
might  smell  bad,  it  would  not  defeat  a  recovery.  If,  in  fact, 
and  that  under  the  instructions  was  for  the  jury  to  determine, 
the  understanding  between  the  parties  was  that  the  plaintiff 
should  be  paid  for  finding  the  buyers  and  not  for  favors  ex- 
tended the  sellers  in  the  receiving  and  classifying  the  cattle, 
the  plaintiff  would  be  entitled  to  compensation,  for  the  latter 
suggestion,  even  if  acceded  to,  would  have  been  without  any 
legal  consideration,  whereas  the  former  would  have  been 
founded  upon  a  legal  and  valuable  consideration. 
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The  only  assignment  left  is  based  upon  certain  remarks  by 
the  trial  judge  in  the  course  of  the  cross-examination  of  de- 
fendant Albert  H.  Gibson.  Of  course,  we  cannot  tell  from 
the  cold  record  whether  these  remarks  by  the  court  were  in- 
opportune or  injurious,  as  might  one  present  actively  par- 
ticipating in  the  trial.  The  conduct  of  counsel  and  witness 
we  can  only  imagine,  while  the  trial  judge  could  see,  and  in 
passing  upon  his  rulings  and  comments  we,  to  be  just  and 
fair,  must  take  into  consideration  the  immediate  surroundings 
and  influences  springing  directly  out  of  the  cross-examina- 
tion. The  objectionable  remarks  of  the  court  occurred  in  the 
midst  of  the  cross-examination,  and  after  several  direct  ques- 
tions had  been  asked,  some  of  which  had  not  been  answered, 
either  because  of  interruptions  by  defendants'  attorney  or 
because  the  witness  did  not  choose  to  answer  them  yes  or  no. 
The  court  first  admonished  the  witness  as  follows : 

"Answer  the  question  just  as  readily  as  you  can,  Mr.  Wit- 
ness. There  is  no  use  arguing  over  a  substitute.  If  you 
know,  answer.    If  you  don't  know,  answer." 

Other  questions  were  asked  with  interruptions  and  argu- 
ments of  counsel,  when  the  following  took  place,  and  of  which 
complaint  is  made: 

**Q.  And  Mr.  Porter  said  if  you  favor  the  boys  a  little  I 
think  they  ought  to  give  you  something,  did  het  A.  If — 
Q.  Just  answer  that. 

"Attorney  for  Defendants:  I  submit  that  the  witness  ought 
to  be  permitted  to  answer  the  questions  without  being  in- 
terrupted. 

"The  Court:  The  trouble  is  the  witness  apparently  is  not 
capable  of  expressing  himself  directly. 

"Attorney  for  Defendants:  As  I  have  stated,  the  witness 
has  an  impediment  in  his  speech  at  times. 

"The  CJourt:  It  does  not  seem  to  be  due  so  much  to  an  im- 
pediment as  it  seems  simply  a  means  of  evading  a  direct 
answer.  .  .  . 

"Q.  It  is  a  fact  that  you  and  your  brother  said  to  McCamey, 
in  answer  to  his  question  to  you  and  your  brother,  'What  am 
I  to  get  out  of  this  if  you  should  close  this  deal?'  *If  you 
favor  us  some  in  the  way  of  cutting  and  grading  we  will  pay 
you  a  thousand  dollars!'  A.  Yes,  we  told  him  that.  Q.  You 
told  him  that,  didn't  yout    A.  Yes,  we  told  him  we  would 
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pay  him  a  thousand  dollars.  Q.  And  you  intended  to  pay 
him  until  you  found  out  or  believed  that  Booker  paid  him  for 
making  the  sale,  didn't  you? 

"The  Court:  Answer  the  question,  Mr.  Witness. 

"Attorney  for  PlaintiflE:  Mr.  Gibson,  are  you  afraid  to 
answer  that  question  because  you  are  afraid  it  will  hurt  your 
case? 

"Attorney  for  Defendants:  I  submit  that  is  unfair. 

"The  Court:  It  is  not  for  him.'' 

We  think  the  language  used  by  the  court  had  better  not 
been  said,  but  we  cannot  say  that  the  witness'  hesitant  and 
halting  manner  did  not  justify  it.  He  was  testifying  in  his 
own  behalf,  and  his  own  interest  demanded,  to  the  questions 
put,  frank  and  ready  answers.  It  is  true  his  attorney  told 
the  court  that  he  "had  an  impediment  in  his  speech  some- 
times," but  the  court  was  of  a  different  opinion  formed  from 
observing  the  witness ;  and,  while  we  think  his  rebuke  should 
have  been  more  cautious  and  guarded,  we  cannot  say  that  it 
was  not  justified.  If  such  comment  had  been  directed  at  a 
witness  testifying  in  behalf  of  defendants,  over  whom  defend- 
ants had  no  control,  the  situation  would  be  different  and 
might  call  for  a  different  ruling,  but  here  the  defendant's 
own  conduct  provoked  from  the  court  the  statements  criticised. 

The  defendants  argue  this  point  with  great  earnestness, 
ability  and  zeal  and  refer  us  to  many  court  decisions  which 
apparently  demand  or  would  justify  a  reversal  of  this  case, 
but  in  all  the  eases  the  consideration  that  prompts  the  court 
to  reverse  is  not  error  simply,  but  prejudicial  error.  If,  not- 
withstanding error  may  have  been  committed  by  the  court's 
comment,  it  still  appears  from  the  whole  record  that  no  other 
verdict  than  the  one  found  would  have  resulted  in  the  absence 
of  such  comment,  it  is  our  duty  to  affirm  the  judgment. 

That  the  defendants  had  agreed  to  give  plaintiff  $1,000  was 
not  a  contested  question.  The  only  question  was  as  to  the 
consideration  for  the  promise.  Was  it  for  effecting  a  sale 
of  defendants'  cattle,  or  something  else?  Regardless  of  the 
comment  of  the  court  on  Albert  H.  Gibson's  testimony  or 
couauct,  it  seems  to  us  the  verdict  must  have  been,  under  the 
whole  evidence,  in  favor  of  plaintiff. 

Judgment  is  accordingly  affirmed- 

FRANKLIN,  J.,  concurs. 
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CUNNINGHAM,  J.,  Specially  Concurring.— The  appellant 
prematurely  filed  a  motion  for  a  new  trial.  Because  the  mo- 
tion was  filed  at  that  stage  of  the  proceedings  (that  is,  be- 
fore a  judgment  was  rendered  in  the  case  upon  which  to 
operate),  the  motion  was  ineffective  to  call  forth  the  juris- 
diction of  the  court  to  determine  the  questions  triable  upon 
the  hearing  of  a  motion  for  a  new  trial.  Until  judgment  was 
rendered,  the  parties  could  not  anticipate  what  that  judgment 
would  be,  but  they  must  presume  that  the  law  would  dictate 
a  proper  judgment.  Until  an  improper  or  erroneous  judg- 
ment was  rendered,  no  grounds  for  a  motion  for  a  new  trial 
existed.  Therefore  a  motion  for  a  new  trial,  made  before 
judgment  rendered,  had  nothing  upon  which  to  operate,  and 
was  ineffective  for  any  purpose. 

The  scope  of  the  review  by  this  court  extended  to  and  was 
limited  by  the  judgment-roll.  I  do  not  concur  in  the  ap- 
parent holding  of  the  majority  opinion,  to  the  effect  that 
under  paragraph  1231  of  the  Civil  Code  of  1913,  this  court 
is  required  or  empowered  to  review  all  matters  transpiring 
at  the  trial  when  such  matters  have  been  assigned  as  error. 
Paragraph  1231,  supra,  is  as  follows:  • 

"Upon  appeal  from  a  final  judgment  the  court  shall  review 
all  orders  and  rulings  made  by  the  court  below,  which  are 
assigned  as  error,  whether  a  motion  for  a  new  trial  is  made 
or  not.  If  a  motion  for  a  new  trial  is  made  and  denied,  the 
court  may,  on  appeal  from  the  final  judgment,  review  the 
action  of  the  court  below  in  denying  the  motion,  though  no 
appeal  be  taken  from  the  order  denying  the  motion  for  a  new 
trial:  Provided,  that  on  appeal  from  a  final  judgment  the 
supreme  court  shall  not  consider  the  suflSciency  of  the  evidence 
to  sustain  a  verdict  or  judgment  in  an  action  tried  before  a 
jury  unless  a  motion  for  a  new  trial  shall  have  been  made." 

If,  as  clearly  indicated  by  the  statute,  the  court  may  review 
the  order  of  the  lower  court  refusing  a  new  trial  only  when 
a  motion  for  a  new  trial  has  been  made  and  denied,  then  it 
follows  that,  when  no  motion  for  a  new  trial  was  made,  the 
court  has  no  power  to  review  the  grounds  for  a  new  trial. 

The  matters  of  admission  and  rejection  of  evidence  and 
the  giving  and  refusal  of  instructions,  and  the  conduct  of  the 
judge  of  the  court  upon  the  trial,  are  assignable  as  grounds 
for  a  new  trial,  and  properly  reviewable  by  the  trial  court 
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upon  the  hearing  of  the  motion.  A  failure  of  a  party  to  pre- 
sent such  questions  to  the  trial  court  by  a  timely  motion  has 
always  been  considered  a  waiver  of  error,  if  any'.  The  waiver 
is  complete  when  the  time  for  making  the  motion  expires,  and 
no  motion  is  made,  or  the  particular  ground  is  not  alleged. 
In  my  opinion  the  matters  of  admitting  and  rejecting  evi- 
dence, giving  and  refusing  instructions,  and  the  conduct  of 
the  judges  of  the  court,  are  not  such  orders  and  rulings  made 
by  the  court  below  as,  contemplated  by  the  statute,  could  be 
reviewed  on  appeal,  when  assigned  as  error,  whether  a  motion 
for  a  new  trial  was  made  or  not.  If  they  are  considered  such, 
then  the  result  is  that  the  parties  may  apparently  waive  them 
as  to  the  court  below  by  making  no  motion  for  a  new  trial, 
but  on  appeal  they  may  be  revivified  by  assigning  them  as 
error,  and  therefore  this  court  must  review  them  as  if  review- 
ing a  motion  for  a  new  trial,  not  in  an  appellate  capacity, 
but  acting  as  a  court  of  the  first  instance.  The  questions 
raised  have  never  theretofore  been  presented  to  any  court. 
No  other  court  has  had  the  opportunity  to  pass  upon  them, 
and  they,  for  the  first  time,  are  raised  in  an  appellate  court, 
which  is  clearly  jcontrary  to  the  purposes  of  this  court.  I  am 
clearly  of  opinion  that  an  appellant  must  present  to  this  court 
for  review  a  record  fairly  showing  matters  not  waived,  but 
live,  contested  matters,  otherwise  this  court  has  no  authority 
to  consider  them.  This  view  is  borne  out  by  the  statute  itself. 
The  sufficiency  of  the  evidence  to  sustain  a  verdict  or  judg- 
ment is  neither  an  order  nor  a  ruling;  yet  it  is  a  ground  for 
a  new  trial  the  same  as  the  question  of  jurisdiction  of  the 
court.  When  the  cause  is  tried  to  a  jury,  even  the  question 
of  the  suflSciency  of  the  evidence  to  sustain  the  verdict  or  judg- 
ment cannot  be  reviewed,  even  when  assigned  as  error,  unless 
a  motion  for  a  new  trial  has  been  made  and  refused.  It  is 
not  the  assignment  of  error  alone  that  gives  the  court  the 
power  to  review,  but  also,  the  matters  controverted,  the  issues 
between  the  parties  must  exist  as  the  subject  matter  of  review, 
and  the  assignment  is  the  authorized  vehicle  to  deliver  the 
subject  matter  upon  which  the  court  acts.  The  subject  matter 
thereby  delivered  must  be  alive,  not  dead,  and  matters  which 
have  once  been  waived,  as  they  undoubtedly  have  been  in  this 
record,  are  dead,  and  they  may  not  be  resuscitated  merely 
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by  presenting  'the  vehicle  upon  which  they  might  have  ap- 
proached while  living. 

For  the  reason  no  reversible  error  appears  upon  the  judg- 
ment-roll, I  concur  in  the  order  afiSrming  the  judgment 


[Civil  No.  1401.    Piled  May  4,  1915.J 
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HARRY  W.   HARDINGE,  Appellant,  v.  THE   EMPIRE 
ZINC  COMPANY,  a  Corporation,  Appellee. 

1.  Appeal  and  Error — Questions  Reviewable — ^Rulings  on  Evidence 

— Presumptions. — Plaintiff,  complaining  on  appeal  of  the  exclusion 
of  evidence  as  against  the  objection  that  it  is  incompetent,  irrelevant 
and  immaterial,  is  entitled  to  the  benefit  of  every  inference  favor- 
able to  the  competency  of  the  evidence  that  may  be  legally  drawn 
therefrom  when  essential  to  establish  a  fact  to  support  a  recovery. 

2.  Corporations — Contracts — Conveyances — Construction — "Owners 

SHIP" — ^"OwNBR." — A  corporation,  acquiring  options  for  the  pur- 
chase of  mining  properties,  transferred  to  a  stockholder  an  undivided 
interest  in  the  options,  "subject  ...  to  the  control,  handling  and 
disposal  by"  the  remaining  stockholders.  Letters  between  the  stock- 
holders indicated  that  the  stockholder  purchasing  the  interest  under- 
stood that  he  was  to  have  no  control.  Held,  that  the  transfer  did 
not  vest  any  title,  for  the  reason  that  one  who  has  no  right  to  con- 
trol, handle,  or  dispose  of  a  thing,  cannot  be  considered  its  "owner," 
because  an  essential  attribute  of  "ownership"  is  the  right  to  control, 
handle  and  dispose. 

3.  Quieting  Title — Title  op  Plaintifp. — A  plaintiff,  in  a  statutory  ac- 

tion to  quiet  title,  may  succeed  only  on  the  strength  of  his  own  title, 
but  it  is  sufficient,  prima  facie,  if  he  makes  out  a  title  apparently 
good  as  against  defendant. 

[As  to  necessity  of  possession  in  plaintiff  in  action  to  quiet  title, 
see  note  in  46  Am.  8t.  Bep.  375.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Pima.    W.  F.  Cooper,  Judge.    Affirmed. 

statem:ent  op  pacts  by  the  court. 

The  appellant  commenced  this  action,  alleging,  in-brief,  that 
he  claimed  the  ownership  of  an  equitable  estate  in  certain 
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described  patented  mines,  amounting  to  an  undivided  one- 
twentieth  part  of  the  premises,  describing  them,  and  alleging 
"that  he  is  credibly  informed  and  believes  that  the  above- 
named  defendant  [Empire  Zinc  Company]  makes  some  claims 
adverse  to  the  complaint  and  adverse  to  the  plaintiff  and  the 
plaintiff 's  interest  and  estate,  ..."  with  the  usual  prayer 
for  relief  in  statutory  actions  to  quiet  title.  Defendant  de- 
murred upon  the  grounds  that,  no  cause  of  action  is  stated, 
set  up  the  three  and  five  years'  statutes  of  limitations,  and 
denies  that  plaintiff  is  the  owner  of  any  interest,  right  or  title 
whatever,  legal  or  equitable,  in  and  to  the  property,  and  ad- 
mits that  it  claims  ownership  of  the  property  described  in 
fee  simple,  and  the  whole  thereof.  It  sets  up  its  source  of  title 
from  the  United  States  by  a  regular  chain  of  transfer  from 
and  under  the  said  sovereignty  of  the  soil,  alleging  that  it 
purchased  said  property  from  the  Arizona-Parral  Mining 
Company,  the  then  owner  of  the  property,  on  November  16, 
1912,  and  having  the  property  then  in  its  actual  possession, 
paying  therefor  the  sum  of  $175,000  in  cash,  and  the  said 
property  was  conveyed  by  said  Arizona-Parral  Mining  Com- 
pany to  defendant  by  warranty  deed,  and  said  deed  was  de- 
livered and  said  purchase  price  paid,  and  that  the  defendant, 
at  the  time  of  the  payment  and  delivery  of  the  deed,  had  no 
notice  or  information  that  plaintiff  claimed  any  interest  in 
said  property ;  pleaded  estoppel  by  plaintiff  standing  by  for 
more  than  14  years  without  asserting  or  in  any  manner  enfor- 
cing, or  attempting  to  enforce  or  maintain,  his  alleged  equi- 
ties, and  alleged  that  plaintiff  ought  to  be  estopped  from 
asserting  or  claiming  any  rights  or  equities  against  this 
defendant. 

The  plaintiff  offered  evidence  tending  to  show  that  the 
Meyer-Clarke-Rowe  Mines  Company  was  organized  under  the 
laws  of  Missouri  with  a  capital  stock  of  100  shares  of  the 
par  value  of  $100  per  share.  Plaintiff  was  one  of  the  incor- 
porators. The  stock  waa  originally  divided,  one-fifth  to  each 
of  the  five  incorporators.  Plaintiff  had  one-fifth ;  Mr.  Murray 
had  one-fifth;  Mr.  Clarke  had  one-fifth;  Mr.  Rowe  had  one- 
fifth  ;  and  Mr.  Meyer  had  one-fifth.    Plaintiff  testified : 

**The  purpose  of  the  organization  of  that  company  was  a 
scouting  or  prospecting  company,  to  find  property  which 
could  be  handed  over  to  capital  to  develop.    I  rendered  con- 
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tinaal  services  in  connection  with  the  corporation  until  I 
transferred  my  stock."  '*In  seeking  new  properties  for  de- 
velopment I  came  to  Arizona.  .  .  .  Met  Mr.  Manning  in  1898, 
obtaining  from  him  an  option  upon  certain  options  that  he 
had  to  the  San  Xavier  property.  Later  I  induced  the  Meyer- 
Clarke-Rowe  Mines  Company  to  put  its  first  development 
money  into  it,  and  go  ahead  and  develop  the  property.  .  .  . 
They  [the  Meyer-Clarke-Rowe  Mines  Company]  obtained  an 
option  from  Mr.  Manning  and  Cameron  upon  the  mines  known 
as  the  San  Xavier  group  of  mines,  .  .  .  mentioned  in  the  com- 
plaint. .  .  .  After  having  acquired  the  options  from  Manning 
and  Cameron,  they  acquired  (an  option  on)  the  Ruby  claim. 
This  was  while  I  was  a  stockholder.  They  spent  a  consider- 
able amount  of  money  in  development  under  my  manage- 
ment." 

Plaintiflf  was  in  Kansas  City  on  October  30,  1899,  with 
Meyer,  Bowe  and  Murray.  At  that  time  these  three,  with 
plaintiff,  owned  all  the  stock  of  the  said  corporation.  All 
of  the  directors  and  officers  of  the  company  were  the  four 
stockholders,  and  were  present.  What  took  place  at  the  con- 
versation at  this  meeting  was  received  under  an  avowal  to  the 
effect  that  the  defendant.  Empire  Zinc  Company,  had  notice 
of  plaintiff's  claim  of  a  one-twentieth  interest  in  the  mines 
in  question  prior  to  its  purchase  of  and  payment  for  the  same. 
Plaintiff  states  the  conversation  as  follows : 

**I  was  called  to  Kansas  City  on  account  of  the  finances  of 
the  company  going  behind.  Mr.  Meyer  and  Mr.  Rowe  ob- 
jected to  carrying  the  whole  burden.  They  offered  me  first 
$1,000  to  relinquish  my  stock  interest  and  a  release  of  any 
liability  against  me  as  a  stockholder  in  consideration  of  that 
amount.  That  I  declined.  It  was  later  arranged  that  I 
should  receive  for  my  original  20  per  cent  a  nonassessable 
5  per  cent,  and  that  Meyer  and  Rowe,  in  consideration  of 
their  being  the  majority  stockholders  and  would  own  all  of 
the  final  stock,  agreed  to  give  me  this  nonassessa:ble  one-twen- 
tieth or  5  per  cent  interest  in  the  San  Xavier  group  of  mines, 
including  the  Ruby  claim.  After  final  arrangements  were 
made  .  .  .  Mr.  Murray  was  present,  and  stated  that  he  was 
in  same  condition  that  I  was  willing  to  make.  .  .  .  And  Mr. 
Murray  would  make  the  same  arrangement.  ...  I  said  that 
I  would  accept  their  proposition,  and  it  was  so  arranged  that 
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the  next  day  the  final  document  was  made  and  drawn  up.  Mr. 
Meyer  left  for  some  reason,  and  left  the  matter  for  Mr.  Bowe 
to  sign  for  himself.  ...  He  told  Mr.  Bowe  to  act  and  sign 
for  him  and  for  Bowe  himself.  It  was  left  with  Bowe  to 
finally  execute  the  paper." 

The  paper  mentioned — ^the  parts  not  bearing  upon  this  case 
omitted — ^is  as  follows : 

''This  agreement,  made  this  31st  day  of  October,  1899,  by 
and  between  H.  W.  Hardinge,  of  Denver,  Colorado,  party  of 
the  first  part,  and  August  B.  Meyer  and  Bernard  D.  Bowe, 
both  of  Kansas  City,  Missouri,  parties  of  the  second  part: 
Witnesseth:  "Whereas,  said  H.  W.  Hardinge  is  the  owner  of 
twenty  (20)  shares  of  stock  in  the  Meyer-Clarke-Bowe  Mines 
Company,  a  corporation  under  the  laws  of  Missouri;  and 
whereas,  said  August  B.  Meyer  and  Bernard  D.  Bowe  own  a 
majority  of  the  capital  stock  of  said  Meyer-Clarke-Bowe  Mines 
Company ;  and  whereas,  said  Hardinge  is  willing  and  desirous 
of  transferring  said  twenty  (20)  shares  of  stock  to  said  Meyer 
and  Bowe  in  consideration  of  their  transfer  to  him  of  an  un- 
divided one-twentieth  (l-20th)  interest  in  certain  contracts 
hereinafter  more  specifically  set  forth:  .  .  .  Now,  therefore, 
said  H.  W.  Hardinge,  in  consideration  of  one  dollar  ($1.00) 
to  him  in  hand  paid,  and  of  the  covenants  and  agreements 
towards  him  to  be  performed  by  said  Meyer  and  Bowe,  as 
hereinafter  set  forth,  and  the  release  of  said  Hardinge  from 
all  liability  as  a  former  stockholder  in  said  M.-C.-B.  Mines  Co., 
doth  hereby  sell,  assign,  transfer  and  deliver  unto  the  said 
August  B.  Meyer  and  Bernard  D.  Bowe,  twenty  (20)  shares 
of  the  capital  stock  of  the  Meyer-Clarke-Bowe  Mines  Com- 
pany, as  is  further  evidenced  by  his  indorsement  on  said  cer- 
tificate of  stock  for  said  twenty  (20)  shares  heretofore  issued 
to  said  H.  W.  Hardinge,  and  now  in  possession  of  said  Meyer. 
Clarke-Bowe  Mines  Company. 

"And  in  consideration  of  above  transfer  of  said  twenty  (20) 
shares,  said  Meyer  and  Bowe  do  hereby  transfer  and  assign 
to  said  H.  W.  Hardinge  an  undivided  one-twentieth  (l-20th) 
interest  (subject,  however,  to  the  control,  handling  and  dis- 
posal by  said  Meyer  and  Bowe  of  such  contracts  as  in  their 
judgment  shall  seem  best  for  all  concerned),  in  two  certain 
contracts,  one  between  Brewster  Cameron  and  L.  H.  Man- 
ning and  said  Meyer-Clarke-Bowe  Mines  Company,   dated 
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January  3rd,  1899,  and  the  other  a  certain  lease  from  the 
San  Xavier  Mining  Company,  of  Boston,  Massachusetts,  to 
said  Manning  and  Cameron,  and  by  them  assigned  to  said 
Meycr-Clarke-Rowe  Mines   Company,   dated  January   10th, 

1899,  and  should  said  Meyer-Clarke-Bowe  Mines  Company 
elect  under  above  contract  of  January  3rd,  1899,  and  under 
said  lease  of  January  10th,  1899,  to  complete  the  payments 
to  said  Cameron  and  Manning,  and  to  the  said  San  Xavier 
Mining  Company,  as  in  said  contracts  provided,  said  Har- 
dinge  shall  be  entitled,  without  further  payment  by  him  of 
any  sum,  to  an  undivided  one-twentieth  (l-20th)  interest  in 
all  the  rights  that  the  Meyer- Clarke-Rowe  Mines  Company 
may  hereafter  acquire  in  the  mining  properties  in  said  two 
contracts  described,  and  as  provided  by  the  terms  of  said  two 
contracts,  together  with  an  option  with  L.  H.  Manning  on 
the  Ruby  claim.  .  .  . 

"In  witness  whereof,  parties  of  the  first  and  second  part 
have  signed  and  sealed  two  copies  of  this  agreement,  one  to 
be  retained  by  each  of  the  parties  hereto. 

"[Signed]  H.  W.  HARDINGE. 

"AUGUST  R.  METER, 

"By  Bernard  D.  Rowtb. 
"BERNARD  D.  ROWE." 
Recorded  April  22,  1904,  Book  7,  Miscel.  Records,  p.  196. 
The  plaintiff  offered  in  evidence  a  letter  dated  April  17, 

1900,  addressed  to  himself  and  signed  by  August  R.  Meyer. 
Plaintiff  testified  that  this  letter  was  received  by  him  and  was 
in  answer  to  a  letter  which  he  had  sent  to  Mr.  Meyer  con- 
cerning the  property  in  question.  Counsel  for  plaintiff  stated 
in  connection  with  the  offer,  and  in  reply  to  an  objection  to 
its  receipt  in  evidence,  among  other  things,  as  follows : 

"I  think  it  tends  to  show  the  intention  of  the  parties  in 
that  contract  that  is  in  evidence." 

It  was  conceded  that  Mr.  Meyer  died  in  December,  1905. 
The  copy  of  the  letter  written  by  plaintiff  to  Mr.  Meyer  was 
not  available  at  the  trial.  The  letter  was  produced  and  ex- 
amined by  defendant's  counsel,  and  all  objections  thereto 
were  withdrawn.  The  material  part  of  the  letter  following 
the  beading  and  date  is  as  follows: 
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*'Mr.  H.  W.  Hardinge,  Denver,  Colo. 

*'Dear  Sir:  Your  favor  of  the  21st  of  March  has  not  been 
answered  .  .  .  because  it  was  my  expectation  that  I  should 
be  able  to  discuss  the  letter  with  you  while  at  Denver. 

"Not  having  had  the  opportunity  of  discussing  matters 
with  you,  I  now  beg  to  say,  in  reply  to  the  two  principal 
propositions  contained  in  your  letter  of  the  21st  of  March, 
as  follows: 

"Mr.  Rowe  and  I  have  been  of  late  engaged  in  negotiations 
which  now  promise  to  assume  shape,  and  there  is  a  possibility 
that  we  may  find  a  purchaser  for  the  San  Xavier  property. 
Under  the  circumstances,  we  cannot  give  you  any  contract. 

"In  regard  to  the  other  matter  mentioned  in  your  letter, 
namely,  the  statement  attributed  to  me  that  every  member  of 
the  Meyer-Clarke-Rowe  Mines  Company  was  at  liberty  to  call 
in  outside  financial  assistance  to  carry  his  interest  in  that 
Company,  I  have  to  say,  that  I  am  very  much  surprised  that 
you  should  again  bring  up  what  has  been  long  disposed  of. 
In  joxxT  meeting  at  the  Brown  Palace  Hotel,  to  which  you  make 
reference,  I  stated  that  at  the  time  when  the  Meyer-Clarke- 
Rowe  Mines  Company  was  heavily  indebted  to  banks  here, 
and  furthermore,  had  hanging  over  it  very  considerable  obli- 
gations to  Mr.  Manning,  which  had  to  be  met,  or  everything 
so  far  invested  had  to  be  lost,  that  if  you  were  not  able  to 
carry  your  part  of  the  obligation  we  should  not  object  to 
having  you  find  your  own  assistance  through  friends  or  other- 
wise, to  take  care  of  your  share  instead  of  doing  so  with  the 
rest  of  us  through  banks.  You  have  never  made  use  of  this 
privilege,  and  the  obligations  against  the  company  finally  com- 
ing to  a  head,  it  became  necessary  either  that  every  member 
of  the  company  assume  his  share  of  the  then  existing  obli- 
gations, or  dispose  of  his  interest.  You  disposed  of  your 
interest  in  the  Meyer-Clarke-Rowe  Mines  Company  under  con- 
ditions which  were  more  liberal  to  you  than  the  situation  war- 
ranted. If  Mr.  Rowe  and  I  had  insisted  upon  a  settlement 
it  would  have  been  entirely  right  and  proper  that  in  return 
for  assembling  all  of  the  obligations,  which  at  the  time  were 
considerable,  we  should  receive  the  entire  property.  Instead 
of  that  you  have  been  given  a  5%  unassessable  interest,  and 
therefore  the  whole  matter  is  closed.  I  must  confess  to  con- 
siderable irritation  in  having  you  constantly  bringing  up  old 
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matters,  long  ago  disposed  of.    What  your  object  can  be  it 
is  impossible  for  me  to  understand. 

**The  situation  now  is  that  Mr.  Rowe  and  I  have  purchased 
your  interest  in  the  Meyer-Clarke-Rowe  Mines  Company.  We 
have  also  purchased  all  of  the  interests  of  Mr.  Clarke,  and  the 
interest  of  Mr.  Murray.  Both  of  these  gentlemen  were  un- 
able or  unwilling  to  continue  the  San  Xavier  enterprise.  The 
fact  is  that  Mr.  Clarke's  interest  was  purchased  for  the 
amount  of  money  he  had  put  in,  so  that  he  sold  at  less  favor- 
able terms  than  you,  although  he  sold  before  you  sold.  We 
have  given  you,  in  order  to  show  the  utmost  fairness,  5% 
unassessable  interest  in  the  San  Xavier. 

**  Should  we  succeed  in  disposing  of  the  San  Xavier  prop- 
erty, your  interest  will  of  course  be  considered,  and  in  accord- 
ance with  our  contract  we  shall  sell  your  interest  as  our  own, 
at  the  same  rate  that  we  sell  our  own. 

**  Yours  truly, 

**  AUGUST  R.  METER. 

*'P.  S. — This  also  replies  to  your  letter  of  the  5th  of  April 
to  Mr.  Rowe." 

Under  date  of  November  21,  1900,  plaintiflf  wrote  a  letter 
to  B.  D.  Rowe,  as  secretary  of  the  Meyer-Clarke-Rowe  Mines 
Company,  stating  in  part: 

"While  Mr.  Meyer  was  in  Denver  last  week  he  mentioned 
that  he  thought  you  had  written  to  me  in  relation  to  the  San 
Xavier,  that  you  were  contemplating  a  sale  or  transfer  of  the 
property.  I  informed  him  that  according  to  the  terms  of  the 
agreement  I  did  not  apparently  have  control  of  my  interest, 
a  fact  he  apparently  did  not  understand,  or  I  will  say  had 
forgotten." 

On  October  27,  1902,  the  Meyer-Clarke-Rowe  Mines  Com- 
pany consented  to  give  plaintiff  an  option  to  sell  the  San 
Xavier  mines  on  the  lines  discussed  18  months  prior.  This 
was  evidenced  by  the  records  of  the  company  and,  on  Novem- 
ber 29,  1902,  a  letter  reading  as  follows : 

**.  .  •  We  have  this  date  given  you  an  option  upon  the  San 
Xavier  mines,  near  Tucson,  Ariz.  In  the  event  that  you  shall 
take  up  the  option  and  dispose  of  the  property  at  the  price 
under  the  option  stated,  we  agree  to  pay  you  one-fifth  (%) 
of  the  proceeds  of  said  sale;  payments  to  be  made  to  you 

XVII  Ari«.— e 


Digitized  by 


Google 


82  Hardinob  V,  Empire  Zinc  Co.  [17  Ariz. 

according  to  your  proportion  as  installment  payments  are 
made  to  us.  This  one-fifth  (%)  share  in  the  proceeds  of  the 
sale,  as  under  the  option  given  you  this  date,  shall  be  in  lieu 
and  in  full  discharge  of  all  commissions,  services  and  shall 
include  a  full  discharge  of  your  present  interest  in  said  prop- 
erty. 

"In  the  event  no  sale  be  made,  your  interest  in  the  prop- 
erty will  be  as  it  is  at  this  time." 

''[Signed]     THE     MEYEB-CLABKE-ROWE     MINES 
COMPANY, 

'*B.  D.  ROWE, 
"Secretary  and  Treasurer." 

The  counsel  stipulated  in  the  record  as  a  fact  that  the 
Meyer-Clarke-Rowe  Mines  Company  conveyed  the  property 
herein  involved  to  the  Arizona-Parral  Mining  Company,  and 
the  Arizona-Parral  Mining  Company  conveyed  it  to  the 
Empire  Zinc  Company  by  deeds,  on  their  face  carrying  the 
record  title.  Plaintiff  introduced,  under  objections,  an  entry 
in  the  minutes  of  the  Meyer-Clarke-Rowe  Mines  Company, 
made  under  date  of  July  23, 1906,  at  a  special  directors'  meet- 
ing, a  resolution  adopted,  stating : 

"That  the  president  and  secretary  of  this  company  be  and 
they  are  hereby  authorized  to  make  a  contract  for  the  sale  of 
the  San  Xavier  properties  near  Tucson,  Arizona,  at  a  net 
price  to  this  company,  of  not  less  than  $200,000 — on  such 
terms  as  they  deem  wise  and  to  make,  execute  and  acknowledge 
in  behalf  of  this  company  warranty  deed  to  above  mining 
properties  for  delivery  when  deemed  best  by  said  oflScers." 

Under  the  authority  of  this  resolution  plaintiff  offered  two 
unsigned  documents  in  the  form  of  deeds  purporting  to  con- 
vey the  mines  to  "blank,"  as  party  of  the  second  part.  The 
parties  of  the  first  part  are  named  as  the  Meyer-Clarke-Rowe 
Mines  Company  and  H.  W.  Hardinge.  Plaintiff  testified  that 
the  instruments  were  sent  to  and  received  by  him;  that  he 
filled  in  the  name  of  one  William  V.  Hodges  as  the  party  of 
the  second  part;  that  he  signed  and  acknowledged  the  deeds 
as  one  of  the  parties  of  the  first  part,  and  returned  the  in- 
strument so  signed  to  Mr.  B.  D.  Rowe  as  president  of  the 
Meyer-Clarke-Rowe  Mines  Company.  The  deeds  were  never 
executed  by  the  Meyer-Clarke-Rowe  Mines  Company,  nor  de- 
livered to  take  effect  as  a  deed.    The  deed  was  prepared  for 
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delivery  in  case  a  sale  was  made  to  Hodges.  The  purpose  of 
the  offer  was  stated  to  be : 

'*I  offered  it  simply  for  the  purpose  of  showing  that,  when 
they  were  undertaking  to  sell  that  property,  they  prepared 
and  sent  to  Mr.  Hardinge,  as  one  of  the  vendors,  one  of  the 
deeds  to  sign  it,  as  a  recognition  of  his  interest." 

The  deal  fell  through.  Witness  (plaintiff)  never  saw  the 
document  after  he  signed  and  acknowledged  it  and  sent  it  to 
Mr.  Bowe.  A  number  of  items  were^  offered  by  plaintiff  for 
the  purpose  of  proving  notice  to  the  defendant  of  plaintiff's 
claim  to  an  interest  in  the  mines.  The  evidence  so  offered 
was  rejected  for  various  reasons. 

The  Arizona-Parral  Mining  Company  was  organized  in 
November,  1909,  and  Mr.  Rowe  was  president  until  1911.  It 
was  admitted  in  open  court  that  the  mines  in  suit  were  con- 
veyed by  the  Meyer-Clarke-Rowe  Mines  Company  by  war- 
ranty deed  to  the  Arizona-Parral  Mining  Company;  that 
thereafter  the  Arizona-Parral  Mining  Company  conveyed  the 
mines  by  warranty  deed  dated  November  16,  1912,  to  the 
Empire  Zinc  Company,  which  deed  was  recorded.  **It  is 
admitted  that  the  title  in  all  these  properties,  that  is,  the  legal 
title,  is  vested  in  the  defendant  by  grant  from  the  United 
States -government  in  the  form  of  United  States  mining  pat- 
ents, and  by  mesne  conveyances  from  those  to  whom  these 
patents  were  issued.  This  is  only  to  show  that  the  title  is  held 
straight  from  the  United  States  government  to  the  Empire 
Zinc  Company." 

At  the  close  of  the  plaintiff's  case  the  defendant  moved 
**to  exclude  from  the  consideration  of  the  jury  and  from  this 
cause  all  testimony  that  has  been  introduced  concerning  the 
alleged  contract  of  October  31, 1899,  between  Meyer  and  Rowe 
on  the  one  hand,  and  Hardinge,  the  plaintiff,  on  the  other 
hand,  all  evidence  concerning  matters  relating  to  that  contract 
or  any  rights  claimed  to  have  been  acquired  under  it,  or  by 
reason  of  it,  and  all  evidence  that  has  been  offered  and  re- 
ceived by  the  court  over  the  objection  of  the  defendant,  sub- 
ject to  further  consideration  by  the  court ;  the  objection  hav- 
ing been  made  in  general  terms,  but  having  been  understood 
as  being  directed  to  the  incompetency,  irrelevancy  and  imma- 
teriality of  the  offered  testimony,  and  only  admitted  by  the 
court  because  of   the  avowal  of   the  plaintiff's  attorney  of 
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certain  things  that  he  would  establish  by  competent  testimony, 
and  particularly,  for  the  reason  that  the  plaintiff  has  failed 
to  make  good  the  avowal  of  the  plaintiff's  attorney  as  to  the 
matters  which  he  would  show  by  competent  testimony.  He 
has  failed  to  show  notice  to  the  Empire  Zinc  Company,  the 
defendant  in  this  case,  of  any  matter  which  would  substantiate 
the  claim  of  the  plaintiff  to  the  undivided  one-twentieth  in- 
terest which  he  seeks  in  this  action.  He  has  failed  to  show 
that  the  Empire  Zinc  Company  received  any  notice  that  this 
alleged  contract  of  October  31,  1899,  was  ever  in  existence, 
or  that  it  was  ever  recorded.  The  record  of  the  instrument 
.  .  .  gave  no  notice  to  anyone.  The  plaintiff  has  failed  to 
show  any  corporate  action  of  the  Meyer-Clarke-Rowe  Mines 
Company  ratifying  and  confirming  this  alleged  contract  of 
October  31,  1899,  as  he  promised  and  avowed  that  he  would 
do.  The  plaintiff  has  failed  to  show  that  the  defendant  in 
this  case  .  .  .  ever  had  any  notice  of  any  corporate  action 
of  the  Meyer-Clarke-Rowe  Mines  Company  ratifying  this 
alleged  agreement  of  October  31,  1899,  as  the  plaintiff  in  his 
offer  and  avowal  at  the  opening  of  the  case  .  .  .  stated  to  the 
court  that  he  would  do.  For  the  reason  that  all  the  testimony 
so  offered  and  so  conditionally  accepted  by  the  court  and  per- 
mitted to  be  given,  including  all  the  exhibits  in  the  form  of 
letters,  are  incompetent,  immaterial  and  irrelevant,  and  in- 
sufficient to  any  issue  presented  in  this  case  for  determina- 
tion." 

The  motion  was  granted  by  the  court.  Defendant  there- 
upon moved  for  a  directed  verdict,  which  motion  was  granted. 
The  jury  returned  a  verdict  for  the  defendant  as  directed  by 
the  court.  The  court  entered  judgment  for  the  defendant 
upon  the  directed  verdict.  The  plaintiff  moved  for  a  new 
trial,  which  motion  was  denied  and  a  new  trial  refused. 
Plaintiff  gave  notice  of  appeal  from  the  judgment  and  from 
the  order  refusing  a  new  trial. 

Mr.  Eugene  S.  Ives  and  Mr.  Gerald  Jones,  for  Appellant. 

Mr.  S.  L.  Kingan,  Messrs.  Ashley  &  Gilbert,  and  Mr.  E.  C. 
Stimson,  for  Appellee. 

CUNNINGHAM,  J. — The  appellant  assigns  as  error  the 
order  granting  the  motion  excluding  the  testimony  condition- 
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ally  admitted  under  an  avowal  of  plaintiff;  in  rejecting  other 
evidence  offered;  in  directing  the  jury's  verdict;  and  in  re- 
fusing a  new  trial. 

The  action  is  one  in  its  nature  the  statutory  action  to  quiet 
and  establish  title  in  the  plaintiff  to  an  undivided  one- 
twentieth  interest  of,  in  and  to  the  San  Xavier  group  of  mines 
in  the  possession  of  the  defendant,  held  by  an  unbroken  chain 
of  record  title  from  the  sovereign  of  the  soil. 

The  title  asserted  by  the  plaintiff  is  claimed  to  be  equitable 
in  its  nature,  and  arose  from  a  certain  transaction  concluded 
between  August  R.  Meyer  and  Bernard  D.  Rowe  upon  the 
one  part  and  plaintiff  on  the  other  part,  and  was  reduced  to 
writing,  executed  and  delivered  on  the  thirty-first  day  of 
October,  1899.  In  support  of  his  title  plaintiff  introduced 
the  said  paper  writing,  hereinafter  referred  to  as  **the  con- 
tract of  October  31,  1899."  He  also  offered  certain  letters, 
minute  entries  of  corporation  records,  and  other  oral  and 
documentary  testimony  tending  to  show  that  his  claim  of  title 
to  said  undivided  share,  specified  in  said  contract,  was  recog- 
nized by  the  party  holding  the  paper  title,  or  that  the  subse- 
quent purchaser  had  notice  and  full  knowledge  of  plaintiff's 
daim  before  purchasing  such  property. 

At  the  time  the  contract  of  October  31,  1899,  was  made, 
the  Meyer-Clarke-Rowe  Mines  Company,  a  Missouri  corpora- 
tion, held,  as  was  termed  by  the  witnesses,  ''an  option  on  an 
option"  and  lease  standing  in  the  names  of  L.  H.  Manning 
and  Brewster  Cameron,  and  an  option  to  purchase  the  Ruby 
claim  from  L.  H.  Manning.  The  option  and  lease  upon  which 
the  Meyer-Clarke-Rowe  Mines  Company  held  an  option  ran 
from  the  San  Xavier  Mining  Company,  the  owner  of  the 
mines,  except  the  Ruby,  to  Manning  and  Cameron  dated  Janu- 
ary 10,  1899,  and  assigned  to  Meyer-Clarke-Rowe  Mines  Com- 
pany. The  contract  from  Manning  and  Cameron  to  Meyer- 
Clarke-Rowe  Mines  Company  bore  date  of  January  3,  1899, 
and  purported  to  assign  the  Manning  and  Cameron  contracts 
and  lease  to  the  Meyer-Clarke-Rowe  Mines  Company.  The 
Meyer-Clarke-Rowe  Mines  Company  was  thereby  and  in  that 
manner  connected  with  the  title  to  the  mines  when  the  con- 
tract of  October  31,  1899,  was  made  with  plaintiff.  The 
duties  required  of  the  Meyer-Clarke-Rowe  Mines  Company, 
by  its  contracts  and  options,  before  its  right  to  a  conveyance 
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of  title  matured,  do  not  clearly  appear  from  the  record,  but 
the  parties  concede,  or  do  not  controvert  the  fact,  that  the 
Meyer-Clarke-Rowe  Mines  Company  did,  after  the  date  of 
October  31,  1899,  the  date  of  the  contract  with  Hardinge,  per- 
form those  required  duties  and  received  conveyances  of  the 
titles  to  all  the  mines  in  question,  and  that  such  conveyances' 
were  received  under  the  terms  of  and  pursuant  to  the  said 
optional  contracts.  It  was  stipulated  on  the  trial  that  the 
Meyer-Clarke-Rowe  Mines  Company  conveyed  the  mines  by 
warranty  deed  to  the  Arizona-Parral  Mining  Company,  a  cor- 
poration organized  in  1909,  and  that  corporation  conveyed 
the  mines  by  warranty  deed  to  the  defendant  Empire  Zinc 
Company,  on  November  22,  1912,  for  a  consideration  of 
$175,000,  cash  paid.  All  of  said  deeds  of  conveyances  were 
duly  of  record. 

The  contract  of  October  31,  1899,  under  which  plaintiff 
claims  to  have  derived  his  equitable  title,  was  executed  by 
August  R.  Meyer  and  Bernard  D.  Rowe.  It  does  not  purport 
to  have  been  signed  by  the  Meyer-Clarke-Rowe  Mines  Com- 
pany acting  in  its  corporate  capacity ;  but  appellant  contends 
that  Meyer  and  Rowe  were  the  controlling  stockholders  of 
said  corporation  and  oflBcers  of  the  corporation ;  that  the  con- 
tract was  a  result  of  a  conference  held  by  all  of  the  stock- 
holders and  all  of  the  oflScers  of  the  corporation,  and  was  in 
fact  the  contract  of  the  corporation  and  so  regarded  by  all 
the  parties,  stockholders  and  oflBcers.  The  view  we  have  taken 
of  the  record  justifies  us  in  conceding,  for  the  purposes  of  thia 
opinion,  that  such  eflfect  may  be  given  the  evidence  in  the« 
record — that  is,  that  the  contract  of  October  31,  1899,  signed 
by  August  R.  Meyer  and  Bernard  D.  Rowe,  was  in  fact  the 
contract  of  Meyer-Clarke-Rowe  Mines  Company,  and  not  the 
contract  of  Meyer  and  Rowe  whose  names  appear  signed 
thereto — that  in  signing  the  instrument  they  were  signing  it 
as  agents,  and  inadvertently  signed  their  individual  names, 
instead  of  signing  the  name  of  their  principal,  the  corporation. 
If  the  contract  of  October  31,  1899,  be  not  considered  the 
contract  of  the  corporation,  but  the  contract  of  Meyer  and 
Rowe,  whose  names  are  signed  to  it,  then,  of  course,  plaintiff 
acquired  no  interest  in  the  title  to  the  property  involved, 
through  such  contract.  The  record  here  raises  the  questions 
involved  upon  a  motion  to  exclude  the  evidence  because  it  is 
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incompetent,  as  well  aa  irrelevant  and  immaterial ;  and,  as  to 
its  competency  and  sufSciency  to  establish  a  fact  for  which 
the  evidence  is  offered,  the  appellant  is  entitled  to  the  benefit 
of  every  inference  favorable  to  its  competency  that  may  be 
legally  drawn  from  the  evidence  excluded.  For  this  reason 
we  will  treat  the  said  contract  as  the  contract  of  the  corpora- 
tion, for  all  purposes  of  this  opinion. 

The  rights  which  Hardinge  received  were  transferred  and 
assigned  to  him  by  the  following  paragraph  of  the  contract 
of  October  ai,  1899,  viz. : 

"And  in  consideration  of  above  transfer  of  said  twenty 
(20)  shares,  said  Meyer  and  Rowe  do  hereby  transfer  and 
assign  to  said  H.  W.  Hardinge  an  undivided  one-twentieth 
(l-20th)  interest  (subject,  however,  to  the  control,  handling 
and  disposal  by  said  Meyer  and  Bowe  of  such  contracts  as  in 
their  judgment  shall  seem  best  for  all  concerned),  in  two  cer- 
tain contracts,  one  between  Brewster  Cameron  and  L.  H. 
Manning  and  said  Meyer-Clarke-Rowe  Mines  Company,  dated 
January  3rd,  1899,  and  the  other  a  certain  lease  from  the 
San  Xavier  Mining  Company,  of  Boston,  Massachusetts,  to 
said  Manning  and  Cameron,  and  by  them  assigned  to  said 
Meyer-Clarke-Bowe  Mines  Company,  dated  January  10th, 
1899,  and  should  said  Meyer^Clarke-Bowe  Mines  Company 
elect  under  above  contract  of  January  3rd,  1899,  and  under 
said  lease  of  January  10th,  1899,  to  complete  the  payments 
to  said  Cameron  and  Manning,  and  to  the  said  San  Xavier 
Mining  Company,  as  in  said  contracts  provided,  said  Har- 
dinge shall  be  entitled,  without  further  payment  by  him  of 
any  sum,  to  an  undivided  one-twentieth  (l-20th)  interest  in 
all  the  rights  that  the  Meyer-Clarke-Rowe  Mines  Company 
may  hereafter  acquire  in  the  mining  properties  in  said  two 
contracts  described,  and  as  provided  by  the  terms  of  said  two 
contracts,  together  with  an  option  with  L.  H.  Manning  on 
the  Ruby  claim." 

The  provision  may  be  said  to  be  obscure  or  ambiguous  in 
the  particular  of  the  clause:  '*  (Subject,  however,  to  the  con- 
trol, handling  and  disposal  by  said  Meyer  and  Rowe  of  such 
contracts  as  in  their  judgment  shall  seem  best  for  all  con- 
cerned)." 

Whether  said  limiting  clause  refers  to  the  then  existing 
interest  of  Meyer-Clarke-Rowe  Mines  Company  in  the  con- 
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tracts  in  their  executory  condition,  alone,  or  whether  the  limit- 
ing clause  was  intended  to  refer  to  the  interest  then  existing 
in  such  contracts  as  long  as  they  remained  executory,  and  also 
to  the  interest  of  Meyer-Clarke-Rowe  Mines  Company,  after 
the  said  contracts  were  executed  by  performance,  and  the 
titles  to  the  mines  became  vested  in  Meyer-Clarke-Rowe  Mines 
Company  pursuant  to  the  terms  of  the  contracts.  If  the 
limiting  clause  had  reference  to  the  interest  as  it  then  existed, 
and  prevented  Hardinge  from  exercising  any  control  over,  and 
from  handling,  and  from  disposing  of,  the  one-twentieth  in- 
terest transferred  and  assigned  to  him  by  the  instrument,  then 
when  the  subsequent  condition  arose — when  the  Meyer-Clarke- 
Rowe  Mines  Company  completed  the  payments  pursuant  to 
the  contracts,  and  received  the  titles  to  the  mines — the  limit- 
ing clause  had  nothing  upon  which  to  operate  and  became 
meaningless.  The  limiting  clause  and  all  reference  to  the 
interest  affected  thereby  could  be  eliminated  from  the  pro- 
vision without  in  the  least  affecting  its  meaning.  So  elimin- 
ating such  provision,  after  the  Meyer-Clarke-Rowc  Mines 
Company  acquired  the  conveyance  of  title  to  the  mines  pur- 
suant to  the  said  contracts,  the  provision  would  read  as 
follows : 

'*And  in  consideration  of  above  transfer  of  said  twenty 
(20)  shares,  said  Meyer-Clarke-Rowe  Mines  Company  does 
hereby  transfer  and  assign  to  said  H.  W.  Hardinge  an  undi- 
vided one-twentieth  interest  in  all  rights  that  it  has  acquired 
in  the  mining  properties  described  in  the  two  certain  contracts 
[describing  them]  pursuant  to  such  contracts,  together  with 
an  option  with  L.  R.  Manning  on  the  Ruby  claim." 

So  interpreted,  the  instrument  would  have  the  legal  effect 
of  conveying  an  undivided  one-twentieth  interest  in  all  the 
rights  the  Meyer-Clarke-Rowe  Mines  Company  owned  in  the 
mining  properties  acquired  by  it  pursuant  to  the  said  con- 
tracts. On  the  other  hand,  if  the  limiting  clause  was  intended 
to  have  reference :  First,  to  the  existing  rights  in  the  contracts, 
as  long  as  the  contracts  were  executory,  and,  second,  when 
they  were  executed  and  through  their  execution  other  rights 
were  acquired,  then,  to  have  reference  to  such  after-acquired 
rights — it  follows  that  when  the  Meyer-Clarke-Rowe  Mines 
Company  did  acquire  the  titles  to  the  mines,  by  completing 
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the  payments,  the  provision  should  and  must  be  interpreted 
to  mean  as  if  reading  as  follows.: 

"And  in  consideration  of  above  transfer  of  said  twenty 
(20)  shares,  said  Meyer-Clarke-Rowe  Mines  Company  does 
hereby  transfer  and  assign  to  said  H.  W.  Hardinge  an  undi- 
vided one-twentieth  (l/20th)  interest  (subject,  however,  to  the 
control,  handling  and  disposal  by  said  Meyer-Clarke-Rowe 
Mines  Company  of  such  interest  as  in  its  judgment  shall  seem 
best  for  all  concerned)  in  all  the  rights  that  it  acquired  in 
the  mining  properties  pursuant  to  two  certain  contracts  [de- 
scribing them],  together  with  an  option  with  L.  H.  Manning 
on  the  Ruby  claim." 

The  limiting  clause  as  written  qualifies  the  right  of  Har- 
dinge to  control,  handle  or  dispose  of  the  interest  transferred 
and  assigned  to  him  by  the  contract.  Does  it  also  qualify  and 
limit  Hardinge 's  right  to  control,  handle  and  dispose  of  the 
interest  transferred  and  assigned  to  him  through  and  by  the 
completion  of  the  pa3rments  under  the  contracts  of  option  and 
lease?  What  was  the  intention  of  the  parties  in  that  re- 
spect? What  was  the  construction  placed  upon  the  contract 
by  the  parties?  Was  that  construction  in  favor  of  the  right 
of  Hardinge  to  handle,  control  and  dispose  of  his  interest,  or 
against  that  right?  August  R.  Meyer's  letter  of  April  17, 
1900,  introduced  by  plaintiff  under  the  statement,  **I  think  it 
tends  to  show  the  intention  of  the  parties  in  that  contract 
that  is  in  evidence,"  bears  on  this  question  as  stated  by  plain- 
tiff. After  stating  the  causes  and  circumstances  leading  up 
to  the  making  of  the  contract  substantially  as  recited  in  the 
contract,  he  states : 

''Instead  of  that  you  have  been  given  a  5%  unassessable 
interest,  and  therefore  the  whole  matter  is  closed.  .  .  .  The 
situation  now  is  that  Mr.  Rowe  and  I  have  purchased  your 
interest  in  the  Meyer-Clarke-Rowe  Mines  Company.  .  .  .  We 
have  given  you,  in  order  to  show  the  utmost  fairness,  5% 
unassessable  interest  in  the  San  Xavier.  Should  we  succeed 
in  disposing  of  the  San  Xavier  property,  your  interest  will 
of  course  be  considered,  and  in  accordance  ivith  our  contract 
we  shall  sell  your  interest  as  our  own,  at  the  same  rate  thai 
we  sell  our  own,'* 

This  is  an  express  construction  of  the  contract  by  Mr.  Meyer 
about  five  months  after  the  contract  was  signed.     His  con- 
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struction  was  that  Hardinge's  interest  could  be  sold  by  Meyer 
and  Rowe,  and  Hardinge  had  no  right  to  control  the  sale. 
Under  date  of  November  21, 1900,  Mr.  Hardinge  wrote  a  letter 
addressed  to  B.  D.  Rowe,  secretary  of  the  Meyer-Clarke-Rowe 
Mines  Company,  stating: 

'*  While  Mr.  Meyer  was  in  Denver  last  week  he  mentioned 
that  he  thought  you  had  written  to  me  in  relation  to  the 
San  Xavier,  that  you  were  contemplating  a  sale,  or  transfer 
of  the  property.  I  informed  him  that  according  to  the  terms 
of  the  agreement  I  did  not  apparently  have  control  of  my 
interest,  a  fact  he  apparently  did  not  understand,  or  I  ivill 
say  had  forgotten.  ..." 

This  letter  was  offered  by  the  defendant  and  received  in 
connection  with  the  cross-examination  of  the  plaintiff.  We 
refer  to  it  in  this  connection  only  as  a  means  of  arriving  at 
a  true  construction  of  the  contract,  as  a  construction  placed 
upon  the  contract  by  the  plaintiff.  We  thereby  have  both 
parties  to  the  contract  of  October  31,  1899,  construing  it  to 
mean  that  such  interest  as  said  contract  conveyed  to  Hardinge 
the  right  to  control,  handle  and  dispose  of  it  was  withheld, 
and  retained  by  the  Meyer-Clarke-Rowe  Mines  Company  or 
Meyer  and  Rowe. 

The  above  evidence  is  not  all  the  evidence  in  the  record 
indicating  the  same  construction  was  at  all  times  given  the 
contract  by  the  parties.  Until  shortly  before  the  defendant 
Empire  Zinc  Company  acquired  the  property  the  plaintiff 
placed  no  other  construction  upon  it.  In  view  of  such  fact, 
and  the  purpose  for  which  the  contract  was  made,  and  the 
circumstances  surrounding  the  making  of  the  contract,  and 
the  words  of  the  contract,  all  considered,  we  have  no  hesi- 
tancy in  expressing  the  opinion  that  it  was  the  purpose  and 
intention  of  the  parties,  by  the  contract,  to  secure  to  plaintiff 
one-twentieth  interest  in  the  property  asset,  and  they  had  no 
intention  of  conveying  to  him  any  interest  in  the  title  to  the 
asset,  the  mines.  The  evident  purpose  was  to  withhold  from 
Hardinge  the  right  to  control  and  dispose  of  the  one-twen- 
tieth interest  in  the  assets  of  the  corporation,  transferred  and 
assigned  to  him,  and  that  it  was  at  no  time  the  purpose  or 
intention  of  the  parties  to  give  to  the  contract  the  effect  of  a 
conveyance  of  title  to  the  property  described.  The  contract 
which,  on  the  one  hand,  ^* transfers  and  assigns"  an  estate 
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in  property,  and  on  the  other  hand  withholds  from  the  trans- 
feree or  assignee  all  right  of  control  over  the  property,  and 
all  right  of  disposal  of  the  property,  is  lacking  in  the  elements 
of  a  sale  or  transfer  of  title,  and  vests  no  rights  of  ownership 
of  title  in  the  transferee,  for  the  reason  one  who  has  no  right 
to  control,  handle  or  dispose  of  a  thing  cannot  be  considered 
its  owner,  for  the  essential  attributes  of  ownership  of  prop- 
erty, real  and  personal,  are  the  rights  in  the  owner  to  con- 
trol, handle  and  dispose  of  the  thing  owned.  Converse  v. 
Kellogg,  7  Barb.  (N.  Y.)  590;  HiU  v.  Cvmherland  Valley  Mut. 
Protection  Co,,  59  ta.  (9  P.  P.  Smith)  474. 

The  contract  so  construed  and  interpreted  is  no  evidence 
of  ownership  of  the  title  in  the  plaintiff,  whatever  rights  it 
otherwise  conveyed  to  him.  Therefore,  in  this  action  to  quiet 
title,  that  contract  is  no  evidence  of  title  in  the  plaintiff. 

The  rule  is  that  plaintiff  must  succeed  only  on  the  strength 
of  his  own  title,  and  not  on  the  weakness  of  the  title  of  his 
adversary.  32  Cyc.  1329.  It  is  suflScient  prima  facie  if  com- 
plainant makes  out  a  title  apparently  good  as  against  de- 
fendant. 32  Cyc.  1372.  Plaintiff  did  neither.  He  offered 
no  evidence  of  paramount  title  in  himself,  but  on  the  other 
hand,  the  title  of  the  defendant  was  conceded  to  consist  of  a 
regular  chain  of  title  from  the  sovereign  of  the  soil  to  the 
defendant. 

The  questions  of  notice  to  the  purchaser  are  not  involved. 
If  defendant  had  actual  notice  of  the  contract  of  October  31, 
1899,  that  notice  only  bound  the  defendant  to  take  notice  of 
the  legal  effect  of  the  contract,  and  that  effect  was  as  above 
stated.    Its  terms  did  not  affect  the  title  to  the  mines. 

The  court  committed  no  error  in  rejecting  the  evidence 
because  of  its  incompetency  and  insufficiency  to  show  title  in 
plaintiff.  Likewise  the  court  correctly  directed  the  jury  to 
find  for  the  defendant,  because  there  was  no  evidence  before 
them  upon  which  a  verdict  for  the  plaintiff  could  be  based. 
The  judgment  following  the  verdict  was  proper.  To  discuss 
the  other  questions  raised  would  serve  no  useful  purpose. 

The  judgment  is  affirmed. 

BOSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 
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[GlTil  No.  1437.    Filed  May  4,  1915.] 
[148  Pa«.  286.} 

TOWN    OF    TTJMA,  Appellant,  v.  WALTER  M.  WINN, 

Appellee. 

Appeal  and  EksoB — Appeal  Bond — Parties  Required  to  Give  Bond. — 
Under  Civil  Code  of  1913,  paragraph  1236,  providing  that  the  party 
appealing  shall  file  an  appeal  bond  or  undertaking,  paragraph  1249, 
providing  that  no  bond  shall  be  required  upon  an  appeal  bj  the  state 
or  any  county  thereof,  or  by  the  corporation  commission,  tax  com- 
miasion  or  any  other  state  board  or  commission,  or  by  any  state  or 
eonnty  officer  in  hia  official  capacity,  and  paragraph  1250,  providing 
that  Qxecutors,  administrators,  guardians,  or  trustees  in  bankruptcy 
need  not  give  a  bond  on  appeal,  a  town  is  not  excepted  in  terms  nor 
by  implication,  from  the  general  rule  that  all  parties  appealing  shall 
give  a  bond,  and  the  exemptions,  being  in  derogation  of  the  general 
rule,  may  not  be  extended  to  include  cases  not  within  the  terms 
thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Yuma.  Prank  Baxter,  Judge.  On  motion  to  dis- 
miss appeal.    Motion  granted. 

Messrs.  Timmons  &  Harris,  for  Appellant. 

Mr.  Thos.  D.  MoUoy  and  Mr.  Fred  L.  Ingraham,  for  Ap- 
pellee. 

ROSS,  C.  J. — The  appellant  has  given  no  bond  on  appeal 
as  provided  by  paragraph  1236  of  the  Civil  Code  of  1913,  nor 
has  it  been  waived  as  provided  by  paragraph  1255,  Id. 

The  appellee  has  filed  his  motion  to  dismiss  the  appeal,  and 
it  would  seem  the  motion  must  be  granted.  The  appellant 
apparently  does  not  resist  the  motion,  as  it  has  given  no 
reason  why  it  should  not  be  sustained,  although  it  has  been 
pending  sinee  December  15, 1914.  However,  we  presume  that 
it  supports  or  justifies  its  position  by  virtue  of  paragraph 
1249,  Id.,  which  reads: 

**No  bond  shall  be  required  upon  any  appeal  taken  by  the 
state  of  Arizona,  or  any  county  thereof,  or  by  the  corpora- 
tion commission,  tax  commission,  or  any  other  state  board  or 
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commission,  or  by  any  state  or  county  officer  in  his  official 
capacity.'/ 

The  general  rule  prescribed  by  law  is  that  all  parties  appeal- 
ing to  the  supreme  court  shall  be  required  to  execute  an  appeal 
bond.  The  exceptions  to  the  general  rule  are  contained  in 
paragraphs  1249,  supra,  and  1250,  Id.  The  appellant  does 
not,  in  terms  nor  by  implication,  fall  within  the  exceptions. 
This  is  a  condition  arising  through  legislative  omission,  which 
we  cannot  supply  by  construction.  The  rule  is  that  exemp- 
tions, such  as  contained  in  paragraphs  1249  and  1250,  supra, 
being  in  derogation  of  the  general  law,  may  not  be  extended. 
to  include  cases  not  within  the  terms  of  the  exemptions. 
MitcheU  v.  Board  of  Education,  137  Cal.  372,  70  Pac.  180. 

The  motion  to  dismiss  is  granted. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


[Civil  No.  1447.    Filed  May  17,  1915.} 
[148  Pac.  910.} 

A.  JOSEPH  SCHWEBTNER,  as  Guardian  ad  Litem  of 
ALBERT  SCHWERTNER,  a  Minor,  Appellant  v. 
PROVIDENT  MUTUAL  BUILDING-LOAN  ASSOCIA- 
TION,  Appellee. 

1.  CONSTirUTIONAL    LAW — MO&TGAOES — IlCPAIRMXNT    OP    OBLIGATION    OP 

Contracts — Bemedt. — Civil  Code  of  1913,  paragraph  4113,  provid- 
ing that  all  mortgages,  notwithstanding  anj  provision  contained 
therein,  shall  be  foreclosed  bj  action,  is  remedial  and  valid,  though 
changing  the  remedy,  so  long  as  it  does  not  impair  the  obligation  of 
contracts. 

[As  to  effect  of  statute  providing  but  one  action  for  mortgage 
debt,  see  note  in  109  Am.  St  Bep.  444.] 

2.  MoBTQAGSS — FoKiCLOSUBE — INJUNCTION. — A  grantor  in  a  trust  deed, 

with  power  of  sale  hj  the  trustee  by  advertisement,  executed  while 
Revised  Statutes  of  1887,  paragraphs  2358,  2359,  authorizing  the 
exercise  of  power  of  sale  by  trustee  bj  advertisement,  was  in  force, 
may,  on  the  trustee  proceeding  under  the  power  after  the  enactment 
of  Civil  Code  of  1913,  paragraph  4113,  providing  that  mortgages 
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shall  be  foreclosed  by  action,  sue  to  enjoin  the*  exercise  of  the  power, 
though  from  the  face  of  the  pleading  the  trust  deed  is  barred  by 
limitations,  and  the  grantor  may  invoke  the  aid  of  equity  without 
tendering  payment  of  the  unpaid  but  barred  debt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Cochise.  A.  C.  Loekwood,  Judge.  Reversed  and 
remanded,  with  directions. 

Mr.  John  C.  Gungl,  for  Appellant. 

Mr.  0.  Gibson,  for  Appellee. 

ROSS,  C.  J. — The  appellees,  as  owners  of  a  trust  deed  in 
the  nature  of  a  mortgage,  were  proceeding  under  the  power  of 
sale  therein  to  advertise  the  mortgaged  premises,  the  prop- 
erty of  appellant's  ward,  for  sale,  when  appellant  filed  his 
complaint  with  the  court,  praying  that  the  appellees  be  en- 
joined from  selling  the  property  under  the  power  of  sale, 
and  assigned  as  reasons  therefor,  among  others,  that  such  a 
proceeding  was  unauthorized  by  law  and  was  in  violation  of 
law,  and  that  such  a  sale  and  a  conveyance  thereunder  would 
create  and  cast  a  cloud  upon  the  title  of  his  ward.  The 
appellees  demurred  to  the  complaint,  which  was  sustained, 
and  the  complaint  was  dismissed. 

Appellant  assigns  as  error  the  ruling  sustaining  demurrer 
and  judgment  of  dismissal. 

At  the  time  of  this  proceeding,  December,  1914,  paragraph 
4113  of  Civil  Code  of  1913,  contained  the  law  relied  upon 
by  appellant  to  sustain  his  contention.  That  paragraph 
reads: 

**A11  mortgages  of  real  property  and  all  deeds  of  trust  in 
the  nature  of  mortgages  shall,  notwithstanding  any  provision 
contained  in  the  mortgage,  be  foreclosed  by  action  in  a  court 
of  competent  jurisdiction." 

This  is  a  remedial  statute,  and  it  is  well  settled  that  laws 
changing  the  remedy  or  substituting  another  and  different 
remedy  are  valid,  so  long  as  they  do  not  impair  the  obligation 
of  contracts.  8  Cyc.  995 ;  Andrade  v.  Andrade,  14  Ariz.  379, 
128  Pac.  813;  Steinfeld  v.  Neilsen,  15  Ariz.  424,  139  Pac. 
879,  896. 
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The  trust  deed  was  executed  in  1899,  and,  under  the  law 
as  it  then  existed,  the  power  of  sale  could  be  exercised  by  the 
trustee  by  advertising  as  herein  undertaken  (paragraphs 
2358,  2359,  Revised  Statutes  of  1887),  and  it  is  contended  by 
appellees  that  any  law  that  deprives  them  of  pursuing  that 
remedy  impairs  their  contract. 

The  statute  of  limitations  is  not  made  an  issue  by  the 
pleadings,  except  inferentially  in  this:  That  it  is  apparent 
from  the  face  of  the  pleading  that  the  trust  deed  was  executed 
more  than  four  years  before  this  action  was  begun.  The  ap- 
pellant relies  for  relief  upon  the  proposition  that  since  para- 
graph 4113,  supra,  became  law,  all  mortgages  and  trust  deeds 
in  the  nature  of  mortgages  must  be  foreclosed  in  court.  The 
appellees  meet  this  contention  in  their  answer  by  setting  forth 
the  judgment  of  this  court  in  Provident  Mutual  BuUding- 
Loan  etc.  v.  Schwertner,  15  Ariz.  517,  140  Pac.  495,  as  res 
adjudicata.  But  in  that  case  we  simply  decided  that  equity 
would  not  assist  the  grantee  of  the  mortgagor  by  canceling 
upon  his  complaint  an  unpaid,  outlawed  mortgage,  and  thus 
remove  a  doud  upon  his  record  title,  upon  the  theory  that 
the  statute  of  limitations  should  be  used  as  a  shield  and  not 
as  a  sword.  On  the  basis  of  that  decision,  if  the  appellees 
are  now  compelled  to  foreclose  in  court,  the  appellant  could, 
if  he  so  chose,  interpose  the  statute  as  a  bar;  the  mortgage 
being  some  ten  years  overdue. 

The  statute  of  limitations  affects  the  remedy  and  not  the 
cause  of  action.  That  the  appellees,  by  failure  to  bring  their 
action  on  the  note  secured  by  trust  deed,  opened  the  gate  to 
the  plea  of  the  statute,  there  is  no  question.  The  same  is  true 
in  an  action  to  foreclose,  but  they  contend  they  have  a  remedy 
in  their  power  of  sale  that  cannot  be  taken  from  them.  This 
is  a  confession  on  their  part  that  the  statute  has  run,  but,  for 
want  of  an  available  remedy,  the  appellant's  hands  are  tied. 
If  the  statute  has  actually  run,  and  of  that  there  is  no  ques- 
tion, all  that  paragraph  4113,  supra,  did,  was  to  supply  ap- 
pellant a  remedy  by  which  he  could  avail  himself  of  the  bar. 

The  only  case  we  have  been  able  to  find  bearing  directly 
upon  the  point  involved  is  8cott  v.  District  Court,  15  N.  D. 
259,  107  N.  W.  61.  That  case  involved  the  construction  of 
a  statute  that  provided  that,  if  the  mortgagor-  has  a  legal 
counterclaim  or  any  other  valid  defense  against  the  collection 
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of  the  whole  or  any  part  of  the  amount  claimed  to  be  due 
on  such  mortgage^  the  court  may,  by  an  order  to  that  effect, 
enjoin  the  mortgagee  or  his  assignee  from  foreclosing  such 
mortgage  by  advertisement.    The  court  said: 

**The  effect  of  this  law  is  to  subject  the  mortgagee's  right 
to  exercise  the  power  of  sale  to  the  right  of  the  mortgagor  to 
forever  prevent  that  method  of  foreclosure,  so  as  to  enable 
the  latter  to  plead  and  prove,  in  an  action  to  foreclose  any 
defense  or  counterclaim  he  may  have.  The  defense  which  the 
mortgagor  may  thus  avail  himself  of  clearly  includes  the  de- 
fense of  the  statute  of  limitations." 

It  was  accordingly  held  that  an  injunction  would  lie  to 
restrain  a  sale  under  the  power  of  sale  and  thereby  prevent 
a  cloud  from  being  cast  on  the  title  of  mortgagor.  It  was  also 
contended  in  that  case  that  the  statute  compelling  a  fore- 
closure in  court  was  unconstitutional  in  that  it  impaired  the 
terms  of  a  contract.     On  that  point,  the  court  said : 

'*The  power  of  sale  was  a  mere  remedy,  subject  to  the  con- 
trol of  the  legislature.  The  fact  that  the  contract  stipulated 
for  this  cumulative  remedy  did  not  make  it  any  more  sacred 
than  any  other  remedy.  It  was  merely  one  of  the  means  by 
which  the  obligation  evidenced  by  the  mortgage  contract  could 
be  enforced.  It  was  not  the  contract  obligation  which  the 
Constitution  forbids  the  impairment  of" — citing  authorities. 

The  question  as  to  whether  a  plaintiff  may  invoke  the  aid 
of  a  court  of  equity  to  restrain  a  threatened  sale  under  a 
power  of  sale  contained  in  the  mortgage  or  deed  of  trust, 
without  tendering  payment  of  the  outlawed,  but  unpaid  debt, 
has  been  answered  both  ways. 

The  latest  decision  passing  upon  the  question  that  we  have 
been  able  to  find  was  rendered  by  the  court  of  appeals  of 
California ;  the  supreme  court  of  that  state  denying  a  rehear- 
ing. It  is  Ooldwaier  v.  Hibernia  Sav,  &  Loan  Soc,  19  Cal. 
App.  511,  126  Pac.  861,  wherein  the  court  said  in  response 
to  the  rule  that  **he  who  seeks  equity  must  do  equity,"  when 
urged  upon  it: 

''But  in  this  case  plaintiff  is  not  seeking  to  disturb  the 
status  qiu).  He  is  not  asking  the  court  to  remove  a  cloud 
upon  his  title,  except  as  it  may  incidentally  do  so  by  prevent- 
ing the  appellant  from  taking  aggressive  and  further  action 
that  will  put  upon  plaintiff's  title  a  further  and  additional 
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doud.  The  power  involved  in  this  case  contains  the  provision 
that  the  recitals  in  the  deed  that  may  be  given  upon  the  sale 
under  the  power  'must  be  deemed  conclusive  evidence  of  the 
facts  recited.'  Appellant  is  threatening;  to  proceed  to  sell 
under  this  lapsed  power  and,  as  it  is  alleged,  will  execute  a 
deed  to  the  purchaser  under  such  sale.  It  cannot  be  doubted 
but  that,  if  appellant  should  sue  plaintiff  in  foreclosure,  plain- 
tiff could  successfully  plead  the  bar  of  the  statute  in  such  a 
suit  in  equity.  It  seems  to  us  that  plaintiff  now  beans  the 
same  relation  to  appellant,  in  presenting  for  adjudication  his 
right  to  prevent  the  enforcement  of  the  extinguished  lien,  by 
the  affirmative  action  of  appellant  in  the  threatened  sale  which 
may  result  in  a  deed  containing  recitals  that  may  result  in 
extinguishing  plaintiff's  title,  that  he  would  bear  to  appel- 
lant if  appellant  should  sue  in  foreclosure  and  plaintiff  herein 
should  plead  the  bar  of  the  statute.  In  either  case  he  would 
but  be  setting  up  the  bar  of  the  statute  to  prevent  affirmative 
action  against  him.  He  would  be  using  the  bar  of  the  statute 
sa  a  shield  and  not  as  a  sword." 

The  judgment  is  reversed  and  case  remanded,  with  direc- 
tions that  injunction  issue  permanently  restraining  appellees 
from  exercising  the  power  of  sale  by  advertisement. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


[Civil  No.  1394.     Filed  May  17,  1915.] 
[148  Pac.  911.]. 

PROVIDENT  MUTUAL  BUILDING-LOAN  ASSOCIA- 
TION, a  Corporation,  Appellant,  v.  A.  JOSEPH 
SCHWERTNER,  Guardian  ad  Litem  of  MINNIE 
SCHWERTNER,  a  Minor,  Appellee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
Oounty  of  Cochise.    A.  C.  Lockwood,  Judge,    Reversed. 

Mr.  O.  Gibson,  for  Appellant. 

Mr.  Lyman  H.  Hays  and  Mr.  J.  T.  Kingsbury,  for  Ap- 
pellee. 

XVII  Aril.— T 
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ROSS,  C.  J. — The  questions  involved  in  this  case  are  iden- 
tical with  the  questions  determined  by  us  in  civil  cause 
No.  1355,  Provident  Mutual  BuUding-Loan  Association  v. 
Josef  Schwertner,  as  Guardian,  decided  May  6,  1914.  and  re- 
ported in  15  Ariz.  517,  140  Pac.  495.  What  was  said  in  the 
opinion  in  that  case  is  applicable  to  the  facts  in  this  case. 

Accordingly,  the  judgment  is  reversed,  and  case  remanded 
for  new  trial,  and  if,  upon  such  trial,  any  balance  be  found 
due  appellant  on  debt,  the  appellee  is  to  be  allowed  60  days 
in  which  to  pay  same,  whereupon  trust  deed  should  be  can- 
celed; and,  in  case  appellee  should  default  in  making  such 
payment,  it  is  ordered  that  the  action  be  dismissed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


[Civil  No.  1415.    Filed  May  21,  1916.] 
[148  Pac.  908.]. 

R.  J.  EDWARDS,  Appellant,  v.  THE  DEALERS'  ICE  AND 
COLD  STORAGE  COMPANY,  a  Corporation,  Appellee. 

1.  Attachment  —  Conditions    Precedent  —  Statutory    Provisions. — 

Under  Civil  Code  of  1913,  paragraph  1393,  providing  that,  in  an  ac- 
tion on  any  contract  for  payment  of  money  not  fully  secured  by 
mortgage,  plaintiff  may  obtain  an  attachment  of  property  as  secur- 
ity, a  plaintiff,  suing  on  a  note,  may  obtain  an  attachment  where  the 
chattel  mortgage  given  to  secure  it  is  void,  or  where  the  mortgage,  if 
valid,  does  not  fully  secure  the  note. 

2.  Bills  and  Notes — Chattbl  Mortgage — Validity  of  Note. — A  note 

and  a  chattel  mortgage  securing  it  are  independent,  and  the  loss  of 
the  security,  not  chargeable  to  the  holder  of  the  note,  does  not  pre- 
vent recovery  on  the  note. 

[As  to  mortgage  as  "security,"  see  note  in  Ann.  Cas.  1914D, 
625.] 

3.  Bills  and  Notes — Chattel  Mortgage — ^Validity  of  Note. — A  note^ 

given  for  money  borrowed,  is  not  invalid  because  a  chattel  mortgage 
securing  it  stipulates  that  the  mortgagor  shall,  during  the  life  of  the 
mortgage,  purchase  from  the  mortgagee  all  ice,  beer  and  other  prod- 
ucts handled  and  sold  by  the  mortgagee,  which  the  mortgagor  may 
use  in  his  retail  saloon  business,  though  it  be  assumed  that  the  stipu- 
lation is  invalid  as  contrary  to  public  policy. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Gila.    G.  W.  Shute,  Judge.    Affirmed. 

Mr.  A.  C.  McKillop  and  Mr.  Jay  Good,  for  Appellant. 

Mr.  L.  L.  Henry,  for  Appellee. 

CUNNINGHAM,  J. — The  record  for  review  on  this  appeal 
consists  of  a  statement  of  the  case  and  the  proceedings  therein 
as,  in  the  opinion  of  the  parties,  enables  this  court  to  deter- 
mine whether  there  has  been  any  error  in  the  judgment.  The 
statement  agreed  upon  was  signed  by  the  respective  counsel 
for  the  parties,  and  approved  and  signed  by  the  judge  trying 
the  case ;  was  filed  and  transmitted  to  this  court  as  the  record 
on  appeal  in  substantial  conformity  with  the  requirements 
of  paragraph  1257  of  the  Civil  Code  of  1913.  The  statement 
of  the  case,  as  agreed  upon,  is  as  follows : 

"(1)  ...  On  the  8th  day  of  July,  1912,  R.  J.  Edwards, 
appellant  herein  and  defendant  in  the  court  below,  with 
others,  executed  his  certain  promissory  note  in  favor  of  the 
appellee,  plaintiff  in  the  court  below,  for  the  sum  of  $1,700, 
due  on  or  before  17  months  from  date,  which  said  note  re- 
ferred to  a  certain  chattel  mortgage  on  personal  property  of 
even  date,  given  to  secure  said  note;  that  on  said  date  said 
chattel  mortgage  was  given  to  secure  said  note,  and  said  note 
was  set  out  in  full  in  said  chattel  mortgage,  copy  of  which 
said  chattel  mortgage  is  hereto  attached  and  marked,  'Ex- 
hibit A.'  'i 

"(2)  That  thereafter,  on  the  3d  day  of  November,  1913, 
appellee  brought  suit  on  said  note,  sued  out  a  writ  of  attach- 
ment, and  caused  the  same  to  be  levied  upon  the  property 
described  in  said  chattel  mortgage,  but  did  not  seek  to  fore- 
close its  mortgage  lien. 

"  (3)  That  thereafter  appellant  filed  his  motion  to  dissolve 
the  attachment  in  said  cause  for  the  following  reasons:  (a) 
That  said  contract  as  shown  by  said  note  and  chattel  mort- 
gage, both  of  which  were  introduced  in  evidence,  was  illegal 
and  void  for  the  reason  that  it  violated  section  2,  c.  103,  Laws 
1909,  now  title  19,  par.  710,  Pen.  Code  of  Arizona,  (b)  Be- 
cause the  contract,  as  evidenced  by  the  note  and  mortgage 
herein  set  out,  is  contrary  to  public  policy,  and  should  not 
be  enforced. 
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*'(4)  The  court  .  .  .  refused  to  dissolve  the  attachment 
herein,  from  which  ruling,  order,  and  judgment  of  the  court, 
the  appellant  appealed.  ..." 

The  chattel  mortgage  mentioned  recites  that  the  property 
therein  described  is  mortgaged  "as  security  for  payment  to 
the  said  mortgagee,  of  one  promissory  note  for  the  sum  of 
seventeen  hundred  ($1,700.00)  dollars  lawful  money  of  the 
United  States  of  America,  on  or  before  seventeen  months  from 
date,  with  interest  thereon  at  the  rate  of  one  per  cent  per 
month  payable  at  quarterly  according  to  the  terms  and  con- 
ditions of  a  certain  promissory  note  of  even  date  herewith, 
and  in  the  words  and  figures  as  follows,  to  wit : 
"  '$1,700.00.  Globe,  Arizona,  July  8th,  1912. 

'*  *0n  or  before  seventeen  (17)  months  after  date,  for 
value  received,  I,  we,  and  each  of  us  promise  to  pay  to  the 
order  of  the  Dealers'  Ice  and  Cold  Storage  Company,  a  cor- 
poration, seventeen  hundred  dollars  in  five  equal  quarterly 
installments  of  three  hundred  dollars  each  on  the  12th  day 
of  October,  January,  April  and  July  of  each  and  every  year 
until  the  sum  of  fifteen  hundred  dollars  is  paid  and  the  sum  of 
two  hundred  dollars  seventeen  months  from  date,  together 
with  interest  hereon  at  the  rate  of  one  per  cent,  per  month 
from  date  until  fully  paid,  interest  on  the  amounts  paid  as 
herein  provided  to  cease  from  the  date  the  same  is  paid. 

''  'And  we  and  each  of  us  agree  in  the  event  default  is  made 
in  the  payment  of  any  sum  or  interest  thereon  on  the  date 
when  the  same  is  to  be  paid  as  herein  provided  that  the  whole 
amount  of  principal  and  interest  unpaid  thereon  shall  at  the 
option  of  the  holder  hereof  become  due  and  payable  and  in 
the  event  this  note  is  placed  in  the  hands  of  an  attorney  for 
collection  or  suit  is  brought  on  the  same  or  to  foreclose  the 
chattel  mortgage  given  to  secure  this  note  then  an  additional 
amount  not  to  exceed  ten  per  cent  on  the  principal  and  in- 
terest then  due  on  this  note  shall  be  added  to  the  same  as 
collection  and  attorney  fees. 

*'  *It  is  further  declared  that  this  note  is  secured  by  a  chat- 
tel mortgage  on  personal  property  of  even  date  herewith. 

'**  [Signed]  .  D.  J.  PERRY. 

''  *R.  J.  EDWARDS. 
'''J.B.HENDERSON.'" 
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The  following  appears  as  a  final  clause  of  the  mortgage : 

*'The  said  mortgagors  further  agree  as  a  part  of  the  con- 
sideration for  the  giving  of  this  mortgage  and  the  loaning  of 
the  money  secured  hereby  to  purchase  from  the  said  mort- 
gagee during  the  term  and  life  of  this  mortgage  all  ice,  beer 
and  other  products  handled  and  sold  by  the  mortgagee,  which 
the  mortgagors  may  use  in  and  about  their  said  retail  saloon 
business." 

Suit  was  commenced  on  the  note  on  November  3,  1913,  and 
the  property  described  in  the  chattel  mortgage  was  attached 
to  satisfy  any  judgment  that  may  be  recovered  in  the  suit  on 
the  note.  No  action  leading  to  the  foreclosure  of  the  mort- 
gage lien  was  had  in  the  suit  commenced. 

*'The  plaintiff  at  the  time  of  filing  his  complaint,  or  at  any 
time  afterward,  may  have  the  property  of  the  defendant  at- 
tached, as  security  for  the  satisfaction  of  any  judgment  that 
may  be  recovered,  ...  as  in  this  chapter  provided,  in  the 
following  cases: 

**  (1)  In  an  action  upon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  where  the  contract  is  made  or  is 
payable  in  this  state,  and  is  not  fully  secured  by  any  mort- 
gage or  lien  upon  real  or  personal  property,  or  any  pledge  of 
personal  property ;  or,  if  originally  so  secured,  such  security 
has,  without  any  act  of  the  plaintiff,  or  the  person  to  whom 
the  security  was  given,  become  valueless.  ..."  Paragraph 
1393,  Civil  Code  1913,  continuing  paragraph  332,  Revised 
Statutes  Ariz.  1901. 

We  cannot  determine  from  the  record  furnished  this  court 
the  nature  of  the  aflSdavit  made  by  the  plaintiff  for  the  attach- 
ment, nor  the  grounds  alleged  in  the  aflSdavit,  whether  one, 
or  more  than  one,  ground  was  alleged,  but  appellant  in  his 
statement  of  the  case  in  his  brief  says : 

"The  note  sued  upon  was  set  out  in  full  in  both  plaintiff's 
complaint  and  its  aflSdavit  for  a  writ  of  attachment  and  re- 
cited that  the  payment  of  the  same  was  secured  by  a  chattel 
mortgage  on  personal  property  of  even  date  with  said  note, 
the  aflSdavit  for  attachment  reciting  that  the  note  was  not 
fuUy  secured  by  a  mortgage  lien,"  etc. 

If  we  take  this  statement  of  appellant  to  convey  the  fact 
that  the  aflSdavit  for  attachment  recited  that  the  note  was 
not  fully  secured  by  a  mortgage,  then  it  follows  that  the  issu- 
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ance  of  the  attachment  was  proper  and  within  the  provision 
of  paragraph  1393,  supra,  and  the  court  properly  denied  the 
motion  to  quash  the  writ;  otherwise  the  court  would  have 
given  no  force  to  the  statute. 

If  the  chattel  mortgage  given  to  secure  the  payment  of  the 
note  is  void,  as  claimed  by  the  appellant,  no  part  of  the  obli- 
gation evidenced  by  the  note  was  secured  thereby.  The  mort- 
gage or  lien  securing  the  payment  of  any  part  of  the  con- 
tract sued  upon,  in  order  to  preclude  an  attachment  for  such 
part  of  the  contract,  must  be  a  mortgage  or  lien  of  a  fixed 
determinate  character,  capable  of  being  enforced  with  cer- 
tainty, and  depending  on  no  conditions.  Porter  v.  Brooks, 
35  Cal.  199 ;  Mark  Means  Transfer  Co.  v.  Mackinzie,  9  Idaho, 
165,  73  Pac.  135 ;  Barton  v.  Oroseclose,  11  Idaho,  227,  81  Pac. 
623 ;  Bowmmi  v.  Wade,  54  Or.  347,  103  Pac.  72,  76 ;  Jensen 
V.  Dorr,  157  Cal.  437,  108  Pac.  320;  Watson  v.  Loewenberg, 
34  Or.  323,  56  Pac.  289. 

It  becomes  unnecessary  to  decide  the  question  of  the  valid- 
ity of  the  chattel  mortgage  as  affecting  the  right  to  an  attach- 
ment. That  question  is  not  contested  here,  but  the  question 
here  argued  is  whether  the  note  sued  on  is  void  because  the 
chattel  mortgage  is  void.  Again,  in  order  to  answer  the  ques- 
tion, it  is  not  necessary  to  decide  the  validity  of  the  chattel 
mortgage.  The  note  is  an  independent  contract  from  the  con- 
tract of  surety.  The  mortgage  is  only  to  secure  the  payment 
of  the  note,  and  if  the  security  is  lost  by  a  loss  of  the  prop- 
erty, or  in  any  manner  not  chargeable  to  the  plaintiff  or  payee 
of  the  note,  the  debt  remains  notwithstanding  the  loss  of  the 
security. 

The  appellant  contends  that  the  chattel  mortgage  and  the 
note  it  was  intended  to  secure  are  void,  because  the  note  on 
its  face  refers  to  the  chattel  mortgage  as  securing  it,  and  the 
chattel  mortgage  contains  the  following  provision: 

''The  said  mortgagors  further  agree  as  a  part  of  the  con- 
sideration for  the  giving  of  this  mortgage  and  the  loaning 
of  the  money  secured  hereby  to  purchase  from  the  said  mort- 
gagee during  the  term  and  life  of  this  mortgage  all  ice,  beer 
and  other  products  handled  and  sold  by  the  mortgagee,  which 
the  mortgagors  may  use  in  and  about  their  said  retail  saloon 
business." 
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Conceding,  for  the  purposes  of  this  case,  appellant's  con- 
tention that  the  above-quoted  provision  of  the  chattel  mort- 
gage is  illegal,  it  must  be  conceded  that  the  loaning  of  $1,700 
by  the  appellee  to  appellant  and  others  and  taking  their  note 
and  promise  of  payment  was  a  legal  transaction,  considered 
alone.  Then  we  have  a  lawful  promise  to  pay  that  sum,  made 
upon  a  lawful  consideration  and  unlawful  promise,  made  at 
the  same  time,  for  the  same  consideration.  Under  the  author- 
ities, the  unquestioned  rule  is : 

**That  a  lawful  promise,  made  for  a  lawful  consideration, 
is  not  invalid  merely  because  an  unlawful  promise  was  made 
at  the  same  time  and  for  the  same  consideration."  9  Cyc. 
565,  citing  a  great  number  of  cases  in  note  23. 

In  United  States  v.  Hodson,  10  Wall.  395,  19  L.  Ed.  937, 
Justice  SWAYNE,  speaking  for  the  court,  states  the  rule  in 
these  words : 

''It  is  a  settled  principle  of  law  that  where  a  bond  contains 
conditions,  some  of  which  are  legal  and  others  illegal,  and  they 
are  severable  and  separable,  the  latter  may  be  disregarded 
and  the  former  enforced." 

Here  we  have  a  note  referring  to  another  instrument  made 
at  the  same  time,  alleged  to  contain  an  illegal  condition.  The 
note  is  clearly  severable  and  separable  from  the  chattel  mort- 
gage instrument  and  provision,  conceding  that  instrument  and 
provision  are  illegal.  Applying  the  rule  stated  in  United 
States  V.  Eodson,  supra,  the  note  may  be  enforced,  and  the 
mortgage  containing  the  said  provision  may  be  disregarded. 
Such  course  seems  to  have  been  pursued  by  the  trial  court. 
If  the  chattel  mortgage  is  valid,  but  does  not  fully  secure  the 
note,  the  same  result  would  follow. 

The  judgment  is  affirmed. 

ROSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 
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{Civil  No.  1404.     Filed  May  21,  1915.] 
[148  Pie.  874.} 

CHARLES  H.  MEADOWS,  ANNA  C.  MOLLOY  and 
JOSEPH  M.  BALSZ,  Appellants,  v.  J.  C.  JONES  and 
WINGATE  LINDSEY,  Appellees. 

Replevin — Complaint — Sufficiency. — A  complaint  in  replevin  of  cattle, 
which  alleges  that  plaintiff  was  the  owner  and  in  the  actual  posses- 
sion, and  entitled  to  the  possession,  of  the  cattle,  that  defendants 
without  just  cause  unlawfully  took  possession  of  the  cattle  without 
consent  of  the  plaintiff,  and  ever  since  unlawfully  withhold  the  cattle 
from  plaintiff,  to  his  damage  in  a  specified  sum,  and  which  avers  a 
demand  for  the  possession,  and  a  refusal,  and  which  prays  for  the 
possession  of  the  cattle  and  for  damages  for  their  detention,  states 
a  cause  of  action  as  against  a  demurrer. 

[As  to  necessity  and  sufficiency  of  allegation  as  to  ownership  or 
right  of  possession  in  complaint  in  replevin,  see  note  in  Anit  OaS. 
1912A,  333.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Yuma.  Frank  Baxter,  Judge.  Eeversed  and  re- 
manded. 

Mr.  Thos.  D.  MoUoy,  for  Appellants. 

No  appeai'ance  for  Appellees. 

CUNNINGHAM,  J.— The  appellant  Charles  H.  Meadows, 
as  plaintiff,  commenced  this  action,  alleging  in  his  amended 
complaint : 

*'That  on  March  30,  1913,  plaintiff  was  the  owner,  and  in 
the  actual  possession,  and  entitled  to  the  possession,  of  50 
mixed  cattle,  branded,  ...  all  situate  and  being  in  Yuma 
county,  Arizona,  and  on  said  last-mentioned  day  the  defend- 
ants J.  C.  Jones  and'Wingate  Lindsey  [appellees],  without 
just  cause  or  right,  unlawfully  and  wrongfully  seized  and  took 
possession  of  said  50  cattle,  without  consent  of  plaintiff,  and 
ever  since  and  still  unlawfully  withhold  and  detain  said  cattle 
from  the  plaintiff,  to  his  damage  in  the  sum  of  two  hundred 
and  twenty-five  ($225.00)  dollars." 

Alleging  acts  committed  by  defendants  that  resulted  in  in- 
jury to  the  property,  damaging  plaintiff  in  the  further  sum 
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of  $225;  alleging  a  demand  made  for  the  possession,  and  a 
refusal;  alleging  that  the  cattle  are  of  the  value  of  $650; 
alleging  ''that  the  plaintiff  is  still  the  owner  and  entitled  to 
the  immediate  possession  of  said  cattle";  and  praying  for  the 
possession  of  the  cattle,  and  for  the  sum  of  $450  for  their 
detention,  and  for  damages  thereto  and  costs.  The  amended 
complaint  was  filed  July  1,  1913. 

The  defendants  demurred  to  the  amended  complaint  for 
the  alleged  reason  and  upon  the  ground  that  the  complaint 
'  fails  to  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendants.  They  answered,  denying  every  alle- 
gation of  the  complaint,  except  the  allegation  that  plaintiff 
demanded  the  return  of 'the  property  and  the  demand  was 
refused.  They  denied  that  defendant  Jones  has  any  interest 
in  or  IS  in  any  way  concerned  in  any  matter  complained  of  in 
said  complaint,  or  had  any  part  therein  whatever.  Defend- 
ant Wingate  'Lindsey,  answering  separately,  answered,  pur- 
porting to  justify  the  taking  of  the  property  described  under 
certain  ordinances  of  the  town  of  Yuma,  while  acting  as 
poundmaster  of  the  municipal  corporation. 

The  plaintiff  moved  to  make  the* answer  more  definite  and 
certain,  demurred  to  the  sufficiency  of  the  answer,  and  replied, 
denying  in  detail  the  ordinances,  and  the  authority  in  defend- 
ant Wingate  Lindsey  to  act  under  any  ordinance  in  taking  up 
the  property,  impounding  the  property,  and  in  having  any 
lien  on  the  property  in  his  favor  for  fees  and  charges,  and 
denied  all  right  in  said  'defendant  to  the  possession  of  the 
property  until  the  lien  was  discharged,  or  at  all,  and  denied 
the  fact  that  the  property  was  subject  to  be  taken  and  im- 
pounded, and  that  any  lien  for 'fees  and  charges  arose.  The 
court  sustained  defendants'  demurrer  to  the  complaint,  denied 
plaintiff's  motion  to  make  the  answer  more  definite  and  cer- 
tain, overruled  plaintiff's  demurrer  to  the  answer,  and,  with- 
out taking  'Or  requiring  any  proof,  rendered  judgment  based 
upon  elaborate  findings  of  fact.  The  judgment,  omitting  the 
findings,  is  as  follows : 

**  Wherefore  it  is  ordered,  adjudged,  and  decreed  that  the 
plaintiff  take  nothing  by  this  action,  but  that  the  defendants 
have  and  recover  of  and  from  the  plaintiff,  and  Joseph  Balsz 
and  Anna  C.  Molloy,  the  sureties  on  the  replevin  bond  herein, 
the  sum  of  seventy-eight  and  50/100  dollars  ($78.50),  and  for 
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the  further  sum  of  fifty-five  dollars  ($55.00)  as  expenses  and 
attorney's  fees,  and  for  the  further  sum  of  fifty  dollars 
($50.00)  as  damages  for  the  wrongful  act  of 'the  plaintiff  to 
the  defendant  J.  C.  Jones  in  making  him  a  party  to  this  suit, 
in  all  the  sum  of  one  hundred  eighty-three  and  50/100  dollars 
($183.50),  and 'for  costs,  taxed  at  five  dollars  ($5.00)  and  for 
the  retutu  of  said  fifty-two  head  of  cattle  to  said  defendant 
Wingate  Lindsey,  until  said  sums,  together  with  all  sums  in- 
curred in  the  care  and  keeping  of  said  fifty-two  head  of  •  cattle, 
shall  have  been  paid,  and  that  execution  issue  in  accordance 
herewith." 

Fromsuch  judgment  this  appeal  is  prosecuted.  The  appel- 
lants assign  the  order  sustaining  the  general  demurrer  to  the 
complaint  as  error,  and  contend  that  the  complaint  states  a 
cause  of  action. 

The  complaint  "in  an  action  of  replevin,  as  in  other  civil 
actions,  .  .  .  must  allege  facts  sufficient  to  constitute  a  cause 
of  action,  'and  to  show  that  it  exists  in  favor  of  plaintiff,  and 
against  defendant.  .  .  .  The  complaint  must  state  in  clear 
and  concise  language  the  facts  upon  which  plaintiff  bases  his 
right,  and  which  entitle  him  to  recover,  and  it  must  allege 
facts,  and  not  matters  of 'evidence,  or  legal  conclusions.  The 
material  facts  to  be  alleged  are  plaintiff's  ownership,  either 
general  or  special,  of  the  property,  describing  it,  his  right  to 
its  immediate  possession,  and  the  wrongful  taking  or  deten- 
tion 'thereof  by  defendant,  and  ordinarily  this  is  all  that  is 
necessary  to  be  stated,  except  where  it  is  necessary  to  allege 
a  demand;  it  being  unnecessary  to  anticipate  and  negative 
matters  of  defense.''    34  Cyc.  1464. 

The  complaint  alleges* plaintiff's  general  ownership  and  his 
right  to  immediate  possession  of  the  cattle,  and  describes  the 
cattle,  and  alleges  that  on  the  thirtieth  day  of  March,  1913, 
while  plaintiff  was  the  owner  of  and  had  the  possession* of  the 
property  so  described,  the  defendants,  without  just  cause  or 
right,  seized  and  took  the  possession  of  the  said  property  from 
plaintiff,  without  plaintiff's  consent,  and  withhold  and  detain 
the  cattle  from  plaintiff.  These  allegations  sufficiently  set 
forth  every  material  fact  necessarily  required  to  be  alleged, 
entitling  plaintiff  prima  facie  to  recover,  and  therefore  set 
forth  a  cause  of  action.  The  order* of  the  court  sustaining 
the  general  demurrer  thereto  is  reversible  error. 
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The  other  questions  raised  require  no  discussion.  The  stat- 
ute is  dear  as  to  the  requirements  of  the  parties  in  forming 
the 'issues  and  the  form  of  the  judgment.  No  judgment  can 
stand  unless  supported  by  sufficient  evidence,  and  we  must 
presume  that  upon  a  new  trial  the  court  will  avoid  the  errors 
complained  of  here,  if  errors  were  thus  committed. 

The  judgment  is  reversed  and  the  cause  remanded  with  in- 
structions to  overrule  the  demurrer  and  proceed  according  to 
law. 

BOSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 


[Civil  No.  1446.    Filed  June  1,  1915.] 
[149  Pac.  58.]. 

H.  W.  ROUNTREE,  Appellant,  v.  T.  N.  CLANTON, 
Appellee. 

1.  BnJ49  AND  Notes — ^Pleading — Paymentw — The  defense  of  payment 

of  a  note  is  a  special  one,  which  must  be  specificaU/  pleaded  to  be 
relied  upon. 

2.  BiVLS  AND  Notes — Actions — Pleading — Payment — SurnciENCY. — 

The  complaint  alleged  a  note  had  not  been  paid.  The  answer  averred 
that  if  the  note  ever  was  executed  and  delivered  it  had  been  full/ 
paid  and  discharged.  Civil  Code  of  1913,  paragraph  419,  declares 
that  an  answer  shall  consist  of  a  concise  statement  of  facts  consti- 
tuting a  defense.  Paragraph  483  declares  that  if  defendant  desires 
to  prove  any  payment  it  shall  be  plainly  described.  Held,  that  the 
averment  of  payment  was  not  a  concise  statement  of  the  nature  of 
the  defense,  but  was  a  mere  allegation  of  the  conclusion,  and  evi- 
dence of  payment  was  not  admissible. 

[As  to  necessity  for  pleading  payment  as  defense  to  action  for 
existing  balance,  see  note  in  Aim.  Cas.  1912B,  487.] 

APPEAL  from  a  judgment  of  the  Superior  Court  'of  the 
County  of  Maricopa.  J.  C.  Phillips,  Judge.  Reversed  and 
remanded. 

Messrs.  Sloan  &  Westervelt,  for  Appellant. 

Messrs.  Hayes  &  Laney,  for  Appellee. 
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CUNNINGHAM,  J. — The  appellant  as  plaintiff  commenced 
this  action  May  22,  1913,  upon  the  following  negotiable  in- 
strument:* 
'  *  $468.75.  September  25,  1911. 

"On  or  before  sixty  days  after  date  for  value  received,  I 
promise  to  pay  to  the  order  of  myself  the  sum  of  four- hundred 
sixty-eight  and  75-100  dollars  with  interest  at  the  rate  of  6 
per  cent  per  annum  from  date  until  paid.  Payable  at  Valley 
Bank  of  Phoenix,  Ariz. 

''T.N.  CLANTON." 

Indorsed  on  the  back  as  follows,  "T.  N.  Clanton." 

Plaintiff  alleges  that  the  note  was  presented  for  payment 
at  maturity,  and  payment  demanded,  but  defendant  failed 
and  refused  to  pay  the  same;  that  the  plaintiff  is  the  legal 
owner  and  holder  of  said  note,  and  there  is  due,  owing  and 
unpaid 'the  said  principal  sum  and  interest  at  the  said  rate 
from  date. 

The  only  contested  fact  at  the  trial  was  the  fact  of  pay- 
ment, and  the  evidence  offered  by  the  defendant  and  allowed 
by  the  court  was  offered  and  received  upon  the  theory  that 
the  fact  of  payment  was  placed  in  issue  by  the  pleadings. 
This  the  plaintiff  consistently -denied.  All  evidence  tending 
to  prove  payment  was  admitted  over  the  objection  of  the  plain- 
tiff, and  plaintiff  now  assigns  error ;  the  jury  having  returned 
a  verdict  for  the  defendant,  and  judgment  having  been  ren- 
dered in  accordance  with  the  verdict. 

The  averments  treated  by  the  court  and  the  defendant  as 
raising  the  issue  of  payment -are  contained  in  paragraph  3  of 
the  answer.    Paragraph  3  is  as  follows: 

"Answering  paragraph  numbered  3  of  the  plaintiff's  com- 
plaint, the  defendant  alleges  that,  if  the  promissory  note 
pleaded  in  the -plaintiff's  complaint  ever  was  executed  and 
delivered,  the  said  alleged  note  has  been  fully  paid  by  the 
defendant  and  discharged." 

Paragraph  3  of  the  complaint  alleges  that  no  part  of  the 
sum,  principal  and  interest,  promised  to  be  paid,  has  been 
paid,  though  payment  thereof  has  been  duly  demanded.  The 
answer  is  clearly  evasive,  alleging  that  "if  the  note  was 
executed  and  delivered  it  has  been  paid.  Paragraph  419, 
Civil  Code  of  1913,  re-enacting  paragraph  1277*,  Revised  Stat- 
utes of  Arizona  of  1901,  provides  that : 
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*'The  pleadings  shall  consist  of  a  concise  statement  of  the 
facts  constituting  the  plaintiff's  cause  of  action  or  the* defend- 
ant's ground  of  defense." 

Clearly,  the  answer  is  not  a  concise  statement  of  facts  con- 
stituting the  defendant's  grounds -of  defense.  At  most,  it  is 
in  effect  a  conditional  denial  of  one  specific  paragraph  of  the 
complaint.  The  defense  of  payment  is  new  matter  and  a  spe- 
cial aflBrmative  defense,  and,  if  relied  upon,  must  be -pleaded 
specially. 

A  conditional  denial  of  indebtedness  on  the  note  **if  the 
note  was* executed  and  delivered"  cannot  be  said  to  be  a  con- 
cise statement  of  the  facts  constituting  defendant's  grounds 
of  defense.  It  is  a  concise  statement  of  the  nature  of  the 
defense  defendant  relies  upon ;  that  is,  he  states  that  he  relies 
upon  payment  as* a  defense,  but  he  fails  to  make  a  concise 
statement  of  the  facts  upon  which  he  relies  as  constituting 
payment.  That  our  system  of  pleading  requires  a  defendant 
to  state  the  facts,  not  the  evidence,  relied  upon  as  a  special 
defense,  there  can  be  no  doubt  from  the  wording  of  paragraph 
419,  supra.  The  legislature  has  not  been  content  with  such  a 
general  statement  of  the  rule  governing  the  pleadings  of  the 
parties  when  the  defense  of  payment,  counterclaim  or  setoff 
are  involved,  and,  to  avoid  uncertainty  in  respect  to  setting 
up  such  defenses,  paragraph  483  of  the  Civil  Code  of  1913, 
a  re-enactment  of  paragraph  1366  of  the  Revised  Statutes  of 
Arizona  of  1901,  has  been  carried  forward  from  the '1887  Re- 
vised Statutes  of  Arizona,  implying  a  penalty  for  a  failure 
to  observe  the  requirements,  supra.  Paragraph  483,  supra, 
is  as  follows: 

**If  the  defendant  desire  to  prove  any  payment,  counter- 
claim or  setoff,  the  same  shall  be  plainly  and  particularly 
described  in  the  answer,  so  as  to*  give  the  plaintiff  full  notice 
thereof." 

From  this  the  court  must  presume  that,  when  defendant 
has  failed  to  plainly  and  -particularly  describe  his  defense 
so  as  to  give  plaintiff  full  notice,  he  does  not  desire  to  prove 
payment  as  a  defense.  To  allege  that  the  note  has  been  paid 
in  full  by  the  defendant,*  and  discharged,  is  nothing  more  than 
an  allegation  of  a  conclusion  from  some  unstated  facts  known 
perhaps  only  to  the  party  pleading,  and  gives  the  plaintiff 
no  notice  of  the  facts  defendant  relies  upon  as  constituting 
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payment  and  discharge,  and  paves  no  way  for  the  introduction 
of  evidence  other  than  direct  payment  of  money  in  due  course 
in  support  of  such  defense.  Plaintiff  could  not  be  expected 
to  meet  other  facts  by  evidence. 

Paragraph  483,  supra,  was  doubtless  modeled  after  article 
1266  of  Sayles'  Texas  Civil  Statutes,  reading  as  follows: 

**In  every  action  in  which  a  defendant  shall  desire  to  prove 
any  payment,  counterclaim  or  setoff,  he  shall  file  with  his  plea 
an  account  stating  distinctly  the  nature  of  such  payment, 
counterclaim  or  setoff,  and 'the  several  items  thereof;  and  on 
failure  to  do  so  he  shall  not  be  entitled  to  prove  thef  same 
unless  it  be  so  plainly  and  particularly  described  in  the  plea 
as  to  give  the  plaintiff  full -notice  of  the  character  thereof." 

This  language  was  construed  and  applied,  in  a  number  of 
early  Texas  cases  {HoUiman  v.  Rogers,  6  Tex.  91 ;  Able  v.  Lee, 
6  Tex.  427;  Wells  v.  Fairbank,'&  Tex.  581;  Hahn  v.  Brous- 
sard,  3  Tex.  Civ.  App.  481,  23  S.  W.  88),  to  have  reference 
to  matters  of  partial  payments,  and  not  to  payment  in  money 
in  full  and  discharge -thereby.  Such  is  the  clear  meaning  of 
the  Texas  statute,  but,  while  ours  is  modeled  after  that  statute, 
the  language  in  the  Texas  statute  justifying  such  application 
as  given  it  by  the  Texas  courts  is  absent  from* paragraph  483, 
supra,  and  therefore  the  Texas  cases  are  not  pertinent  as 
authority  for  the  same  application  to  be  given  to  our  statute. 
The  Arizona  statute*  requires  the  defendant  to  plainly  and  par- 
ticularly describe  in  his  answer  any  payment  he  desires  to 
prove,  "so  as  to  give  the  plaintiff  full  notice  thereof."  This 
the  defendant  has  clearly  failed  to  do,  and  hence  he  must 'be 
held  to  be  precluded  from  offering  proof  of  payment,  because 
the  issue  of  payment  was  not  involved  in  the  absence  of  a'suffi* 
cient  pleading.  The  court  erred  in  admitting  the  evidence 
complained  of,  and  for  that  reason  the  judgment  must  be  re- 
versed. The  cause  is  remanded  for  a  new  trial,  with  instruc- 
tions that  the  defendant  be  granted  permission  to  amend  his 
answer,  if  he  can  and  desires  to  do  so,  and  take  further  pro- 
ceedings according  to  law. 

Reversed  and  remanded. 

ROSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 
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[CivU  No.  1445.    PUed  June  1,  1915.} 
[149  Pae.  59.} 

ANDRES  REBBIL,  Appellant,  v.  L.  H.  MANNING, 
Appellee. 

SuBSCUFTioNS — CoNSTEucTiON — "ACTUAL  PURCHASE." — Defendant  was 
one  of  seyeral  property  owners  who  would  be  benefited  hj  the  erec- 
tion of  a  federal  building  near  his  land.  The  appropriation  for  the 
acquisition  of  a  site  was  not  sufficient  to  purchase  the  premises  de- 
sired, and  adjoining  property  owners  agreed  to  raise  the  difference. 
Defendant,  on  the  express  condition  of  an  actual  purchase  of  the 
property  for  a  federal  building  site  within  one  year,  agreed  to  pay 
a  certain  amount  to  the  building  committee.  Held,  that  the  term 
"actual  purchase"  means  present  purchase  or  executed  sale,  and  an 
agreement  by  the  government  to  accept  the  offer  of  the  committee 
on  condition  that  the  sellers  furnish  an  abstract  of  title  within  a 
limited  time  was  not  a  compliance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Pima.  Wm.  P.  Cooper,  Judge.  Reversed  and 
remanded. 

Mr.  John  B.  Wright,  for  Appellant 

Mr.  John  H.  Campbell,  for  Appellee. 

ROSS,  C.  J. — The  facts  out  of  which  this  suit  grew  are 
briefly  as  follows:  In  1910  the  Congress  of  the  United  States 
appropriated  $15,000  to  purchase  a  building  site  for  a  federal 
building  in  the  city  of  Tucson.  As  is  usual  in  such  cases,  a 
contest  among  local  property  owners  to  have  the  site  adjacent 
to  their  holdings  was  inaugurated.  The  site  finally  selected 
by  the  federal  authorities  was  the  one  presented  by  the  par- 
ties to  this  litigation  and  others  similarly  affected.  The 
owners  of  the  property  'demanded  of  the  government,  as  its 
price,  the  sum  of  $42,800  and  as  the  proposed  purchaser  had 
but  $15,000  to  be  applied  for  that  purpose,  it  became  neces- 
sary to  raise  the  difference  of  $27,800  by  •subscriptions  from 
those  whose  property,  because  of  its  proximity  to  the  proposed 
site,  would  be  benefited  by  increased  values.  The  appellant 
owned  a  lot  contiguous  to  the  proposed  site,  ^and  was  one  of 
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those  interested  in  making  the  sale  to  the  government.  Nego- 
tiations for  the  sale  and  purchase  of  the  lot  in  question  were 
begun  in  July,  1910,  and- were  carried  on  thereafter  by  a  com- 
mittee composed  of  appellee,  F.  Ronstadt  and  John  Mets, 
representing  the  citizens  particularly  interested.  In  April, 
1912,  when  it  appeared  probable  that  the  sale  would  be 
effected,  a  subscription  paper  was -circulated  among  those  in- 
terested, to  which  all,  except  appellant,  subscribed  to  pay 
toward  raising  the  sum  needed.  Appellant  refused  to  sign 
the  general  subscription,  but  made  out  and  mailed  to  one  of 
the  committee- the  following  instrument : 

'*  Tucson,  Arizona,  Apr.  4,  1912. 

"Upon  the  express  condition  of  the  actual  purchase  by  the 
United  States  government,  for  a  federal  building  site,  of  a 
strip  of  land- 160  by  147  feet  off  the  extreme  southeast  corner 
of  block  208  two  hundred  and  eight  as  per  Foreman's  survey 
of  the  city  of  Tucson  within  one  year  from  date  hereof,  time 
being  the  essence  of  this  obligation,  I  hereby  promise  to  pay 
to  the  order  of  Fred  Ronstadt,  trustee,  the  sum  of  $1000.00, 
one  thousand  dollars,  payable  four  months  after  the  consum- 
mation of  the  purchase  by  the  United  States  government  of 
the  above  mentioned  site,  under  conditions  herein  expressed. 

''Tucson,  April  4,  12. 

"ANDRES  REBEIL.'' 

Across  the  face  of  such  instrument  was  this  indorsement: 

"Accepted  subject  to  conditions  herein  expressed. 

"F.  RONSTADT." 

.  Oh  September  17,  1912,  the  government  formally  accepted 
the  offer  of  sale  by  the  committee,  providing. that  within  60 
days  the  sellers  furnish  an  abstract  of  title  that  would  be  ap- 
proved by  the  attorney  general  of  the  United  States.  Because 
of  the  numerous  owners  of  the  proposed  site  and  a  mortgage 
on  a  part  thereof,  the  committee  was  unable  to  furnish  ab- 
stract and  deeds  of  conveyance,  as  required  by  the  govern- 
ment, until  in  April,  1914,  when  the  government  paid  the 
purchase  price  of  $15,000  and  accepted  the  deeds  of  convey- 
ance tendered  it  by  the  committee.  The  instrument  executed 
by  appellant  was  assigned  to  appellee,  who  instituted  this 
suit  to  recover  thereon  the  amount  specified  in  the  agree- 
ment. The  appellee  had  judgment,  from  which  this  appeal 
is  prosecuted,  • 
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The  question  to  be  decided  is  one  of  law,  the  construction 
of  a  written 'Contract,  to  which  the  parties  hereto  subscribed 
their  names  and  gave  their  mutual  assent.  The  construction 
turns  on  the  meaning  to  be  given  to  their  language.  The  con- 
troversy arises  over  the  words  ''actual  purchase,"  contained 
in  the  contract.  The  appellee  contends  that,  when  the  govern- 
ment on  April  17,  1912,  accepted  the  offer  to  sell  by  the  com- 
mittee, there  was,  within  the  terms  of  the  contract,  an  ''actual 
purchase''  of  the  property  by  the  government,  whereas  the 
appellant  contends  that  the  words  mean  an  executed  sale,  and 
inasmuch  as  there  was  no  executed  sale,  until  April,  1914,  he 
insists  that  he  is,  by  the  very  terms  of  his  contract,  exonerated 
from  liability.  Of  course  the  acceptance  by  the  government 
of  the  committee's  offer  initiated  rights  and  liabilities  enforce- 
able under  the  law.  On  the  one  hand,  there  was  a  contract 
to  sell,  and  on  the  other,  a  contract  to  purchase  the  property 
subject  to  title,  etc.  In  common  parlance  such  a  transaction 
might  be  referred  to  as  a  purchase  or  sale.  Uncompleted 
deals  not  infrequently  are  thus  characterized,  and  we  may 
assume  that  the  parties  to  the  agreement  here  involved  were 
cognizant  of  that  fact,  and  sought  by  the  use  of  apt  words 
to  avoid  such  a  construction  of  their  contract.  This  contract 
obligated  the  appellant  to  pay  $1,000  upon  the  express  condi- 
tion that  the  governmcDt  actually  purchased  the  property 
within  one  year  from  April  4,  1912,  and  made  time  of  the 
essence  of  the  obligation.  1  Corpus  Juris,  page  1182,  defines 
"actual"  to  mean  "real;  present;  visible;  existent;  existing 
at  the  -time;  existing  in  fact.  In  legal  phraseology  'actual' 
is  something  real  in  opposition  to  constructive  or  speculative ; 
something  existing  in  fact." 

In  Kramer  v.  Wilson,  49  Or.  333,  90  Pac.  183,  it  is  said: 

"An  actual  sale  is  the  transfer  of  property  from  one  person 
to  another,  and  includes  the  actual  and  complete  transfer  of 
the  title.  A  conditional  sale  of  land  is  a  purchase  for  a  price 
paid,  or  to  be  paid,  to  become  absolute  in  the  purchaser  on 
the  occurrence  of  a  particular  event.  ..." 

The  words  "actual  purchase  or  sale"  occur  in  the  Massa- 
chusetts statute  concerning  transactions  of  brokers  with  their 
customers,  and  the  court,  in  Fiske  v.  Doucette,  206  Mass.  275, 
92N.  E.  455,  said: 

XVII  Aris.~8 
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''Actual  purchase  or  sale  means,  in  this  connection -a  real 
and  tangible  transfer  of  a  full  and  complete  title  to  an  exist- 
ing, defined,  and  certain  security  or  commodity." 

It  was  decided  in  Idaho  Jmplemeni  Co,  v.  Lambach,  16 
Idaho,  497,  101  Pac.  951  (quoting  from  the  syllabus)  that: 

''The  distinction  between  an  actual  sale  or  a  mere  execu- 
tory agreement  to  sell  personal  property  is  that  in  the  former 
the  thing  which  is  the  subject  of  the  contract  becomes  the 
property  of  the  buyer  the  moment  the  contract  is  concluded, 
.  .  .  while  in  the  latter 'the  goods  remain  the  property  of  the 
seller  till  the  contract  is  executed." 

The  committee  within  the  time  limit  of  one  year,  as  fixed 
by  the  contract  of  appellant,  had  secured  a  "mere  executory" 
contract  of  purchase  from  the  government,  and  nothing  more. 
We  think  the  language  used  in  the  contract  clearly  imported 
an  exchange  of  purchase  price  and  title  deeds,  a  fully  exe- 
cuted contract,  before  appellant  could  be  held  to  pay  the 
amount  stipulated,  and  that  an  "actual  purchase"  as  used  in 
the  contract  means  a  change  of  title  from  the  sellers  to  the 
purchaser,  or  at  least  a  more  substantial  transfer  of  title  than 
a  mere  conditional  agreement  to  purchase,  as  in  this  case, 
which  might  or  might  not  be  consummated  according  as  the 
title  offered  was  approved  by  the  attorney  general  of  the 
United  States  or  not. 

It  may  seem 'unfair  and  inequitable  that  the  appellant,  who 
was  greatly  benefited  in  having  the  federal  building  located 
so  near  his  property,  should  be  relieved  from  bearing  his  part 
of  the  burdens,  while  others  receiving  like  benefits  contributed 
to  their  means 'to  secure  the  location  of  the  structure  at  the 
desired  place,  but  it  must  be  borne  in  mind  that  there  was  no 
legal  obligation  on  the  part  of  anyone  to  contribute,  and  that 
those  who  did  so  did  it  voluntarily,  and  that  if  appellant  de- 
sired to  hedge  around  his  offer  restrictions  and  conditions, 
harsh  or  otherwise,  he  had  the  right  to  do  so.  The  courts  are 
powerless  to  make  contracts  for  parties ;  their  province  being 
confined  to  the  construing  of  contracts  made  by  the  parties 
themselves. 

Judgment  is  reversed,  with  directions  that  the  complaint  be 
dismissed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 
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[CivU  No.  1431.    Filed  June  1,  1915.] 
[U9  Pac.  313.} 

ARIZONA  EASTERN  RAILROAD  COMPANY,  Appellant, 
V.  HILARIO  CARILLO,  a  Minor,  by  W.  D.  MOORE, 
His  Guardian  ad  Litem,  Appellee. 

1.  Appeal  and  Kkbob — ^Revibw — Extent — Motion  to  Set  Aside  Ap- 

pointment OP  GuABDiAN  AD  LiTBM. — Where  the  denial  of  defend- 
ant's motion  to  set  aside  the  appointment  of  a  guardian  ad  litem 
for  the  plaintiff  was  assigned  as  error,  and  such  motion  was  not  veri- 
fied, only  the  grounds  for  the  setting  aside  of  the  appointment  ap- 
parent on  the  face  of  the  papers  were  properly  before  the  court  for 
review. 

2.  Inpants — Actions — Guardian  ad  Litem — ^Petition  fob  Appoint- 
ment.— Where  the  petition  for  the  appointment  of  a  guardian  ad 
litem  failed  to  show  facts  justifying  such  appointment,  but  made 
reference  to  the  complaint,  in  a  suit  by  the  infant,  setting  forth  the 
cause  of  action,  which,  taken  in  connection  with  the  fact  of  infancy 
set  out  in  the  petition,  showed  the  necessity  of  the  appointment  of 
such  guardian,  the  appointment  was  proper. 

3.  Infants — Actions — Guardian  ad  Litem — Consent  of  Guardians — 
Under  Civil  Code  of  1913,  paragraph  412,  authorizing  the  court  to 
appoint  a  guardian  ad  litem  on  petition  of  any  relative  or  friend  of 
a  minor,  or,  if  such  minor  is  over  14  years,  on  his  own  petition,  for 
the  purpose  of  bringing  a  civil  action  if  the  minor  shall  desire,  and 
paragraph  414,  providing  that  no  person  shall  be  appointed  guardian 
ad  litem  except  upon  his  written  consent,  where  plaintiff's  guardian 
ad  litem,  at  the  time  of  his  appointment  had  not  given  his  consent 
in  writing,  but  thereafter  actively  entered  upon  the  discharge  of  the 
duties  imposed  by  his  appointment  by  filing  and  prosecuting  suit, 
he  voluntarily  appeared  and  submitted  to  the  jurisdiction  of  the 
court,  and  was  amenable  to  its  orders  and  judgments,  so  that  any 
judgment  rendered  was  binding  on  the  ward,  and  his  failure  to 
accept  his  appointment  was  no  ground  for  reversal  of  judgment  for 
the  infant. 

4.  Infants — Actions — Guardian  ad  Litem— Bequest  to  Act — Con- 
sent OP  Guardian. — ^Where  the  application  for  the  appointment  of 
a  guardian  ad  litem  for  an  infant  plaintiff  over  14  years  old  was 
not  made  by  the  minor,  as  permitted  by  statute,  and  such  guardian 
did  not  consent  to  act  in  writing,  but,  before  the  case  was  submitted 
to  the  jury,  such  plaintiff  filed  a  request  for  the  incumbent's  appoint- 
ment as  his  guardian  ad  litem,  and  the  guardian  filed  his  written 
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consent  to  act,  any  error  in  the  appointment  was  cured  before  ver- 
dict and  judgment,  since  the  defect  was  not  jurisdictionaL 

5.  Appeal  and  Erbok— Reversal — Technical  Error.— Under  Consti- 

tution, article  6,  section  22,  forbidding  the  reversal  of  judgment  for 
technical  error  when,  on  the  whole  case,  substantial  justice  has  been 
done,  the  court  could  not  reverse  a  verdict  for  an  infant  plaintiff  in 
an  action  for  personal  injuries  because,  although  such  plaintiff  was 
more  than  14  years  old,  the  application,  as  permitted  by  statute,  for 
the  appointment  of  his  guardian  ad  litem  had  not  been  made  by  him 
nor  had  the  guardian  filed  Ills  written  consent  to  act,  until  immedi- 
ately before  the  case  was  submitted  to  the  jury. 

6.  Infants — ^Release  of  Claim  for  Tort^—Voidability.— Where  an  in- 
fant had  a  claim  for  personal  injuries  against  his  employer  and  re- 
leased such  employer  for  $820,  such  infant  could  thereafter  repudi- 
ate such  release  by  bringing  suit  for  the  injury,  since  all  the  contracts 
of  an  infant,  except  for  necessaries,  are  voidable  at  his  election,  and 
may  be  disaffirmed  before  reaching  his  majority,  although  he  is  in- 
competent to  affirm  until  such  time. 

7.  Infants — Release  of  Claim  for  Tort— Disaffirmance  bt  Suit 
Brought. — The  bringing  of  suit  by  an  infant  plaintiff  was  a  suffi- 
cient disaffirmance  by  him  of  a  previously  executed  release  of  his 
right  to  sue  for  personal  injuries. 

8.  Infants — Action  by  Infant — Evidence — Satisfaction  of  Infant 
With  Release. — ^In  an  action  by  an  infant  for  personal  injuries 
brought  in  disaffirmance  of  his  release  of  liability,  evidence  of  admis- 
sions of  satisfaction  with  the  settlement  made  by  the  plaintiff  after 
the  bringing  of  suit  was  inadmissible,  since  the  admissions  were  of 
one  legally  incapable  of  protecting  his  rights,  while  the  subject  mat- 
ter of  the  suit  was  in  the  hands  of  a  guardian  ad  litem  under  the 
supervision  of  the  court. 

[As  to  compromise  and  settlement  of  claim  in  hands  of  guardian 
ad  litem,  see  note  in  97  Am.  St.  Bep.  997.] 

9.  Infants — Release  of  Claim  for  Tort — Disaffirmance — Return 
or  Consideration. — Where  an  infant  had  a  claim  for  personal  in- 
juries against  his  employer,  and  executed  a  release  to  such  employer 
for  $820,  the  sum  being  paid  to  his  father,  such  infant  thereafter 
disaffirming  the  settlement  by  bringing  suit,  the  return  of  the  con- 
sideration for  the  settlement  was  not  a  condition  precedent  to  the 
maintenance  of  the  action  by  the  plaintiff,  since  an  infant  can  be  re- 
quired to  return  on  disaffirmance  only  what  he  has  kept  intact  of 
what  he  received  on  his  contract,  while  he  can  be  required  to  account 
only  for  so  much  of  the  consideration  received  by  him  as  has  been 
used  for  purposes  the  court  would  sanction  as  being  necessary  for 
him;  so  that,  in  view  of  the  fact  that  plaintiff  received  none  of  the 
release  money,  an  instruction  that  the  jury  ihould  credit  on  any  ver- 
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diet  the  Bum  paid  for  the  release  by  the  defendant  waa  even  more 
favorable  to  such  defendant  than  the  law  authorized. 
10.  Infants — Action  in  Disaffirmanck  of  Rblsase — Basis — Feaud. — 
Where  an  infant  has  executed  a  release  of  a  claim  for  personal  in- 
juries, it  is  not  a  condition  precedent  to  the  maintenance  of  suit 
by  him  in  disaffirmance  thereof  that  he  should  show  that  his  as- 
sent and  signature  to  the  release  were  obtained  by  fraud  and 
misrepresentations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Gila.    G.  W.  Shute,  Judge.    Affirmed. 

Mr.  Eugene  S.  Ives  and  Messrs.  Rawlins  &  Little,  for 
Appellant. 

Mr.  R.  H.  Brumback,  for  Appellee. 

ROSS,  C.  J.— On  December  13, 1913,. appellee,  by  his  guard- 
ian ad  litem,  filed  his  complaint  against  appellant,  claiming 
damages  for  personal  injuries  sustained  by  him  while  in  the^ 
employ  of  appellant.  On  the  same  date,  as  appears  from 
the  record^  the  appellee's  attorney  filed  a  petition,  entitled 
'^HUario  CarriUo,  a  Minor,  Plaintiff,  v.  Arizona- Eastern  Bail- 
road  Company,  a  Corporation,  Defendant,'*  representing  that 
appellee,  'Hhe  plaintiff  in  this  action  against  the  railroad  com- 
pany," was  a  minor  under  the  age  of  20  years,  and  asked  the 
court  to  appoint  W.  D.  Moore  his  guardian  ad  litem  "for 
the  purpose  of  filing  a  complaint"  and  to  represent  him  in 
said  action,  stating  that  said  Moore  was  willing  to  act  as  such 
guardian  ad  litem.  On  the  same  day,  an  order  entitled  as 
the  petition  and  complaint,  was  made  by  the  court,  in  which 
it  was  recited : 

"Upon  reading  ...  the  application,  ...  it  appearing  to 
this  court  that  good  and  sufficient  grounds  exist  for  the  ap- 
pointment of  a  guardian  ad  litem  to  represent  said  infant  in 
said  action,  ...  it  is  ordered  that  said  Walter  D.  Moore  be 
and  he  is  hereby  appointed  guardian  ad  litem  for  said  infant 
in  said  action." 

Thereafter  appellant  filed  its  motion  to  set  aside  thqf  ap- 
pointment of  guardian  ad  litem,  setting  up  several  grounds, 
but  those  not  apparent  on  the  face  of  the  papers  are  not  prop- 
erly before  us  as  the  motion  was  not  verified.    The  grounda 
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apparent  are  that  petition  does  not  state  facts  sufficient  to 
support  the  order  appointing  the  guardian  because :  (a)  Plain- 
tiff being  over  14  years  of  age  was  entitled  to  choose  his  own 
guardian;  and  (b)  that  no  written  consent  had  been  filed  by 
the  guardian.  Appellant  on  same  day  filed  its  unverified 
motion  to  dismiss  the  action  upon  the  same  grounds  as  con- 
tained in  motion  to  set  aside  the  appointment  of  guardian, 
and  in  addition  set  up  an  alleged  release  executed  by  appellee 
and  his  father  and  mother.- 

Both  motions  were  overruled,  and  appellant  answered:  (1) 
By  special  demurrer  to  complaint  on  the  grounds,  (a)  it  does 
not  appear  that  W.  D.  Moore  was  appointed  guardian  ad 
litem; '(b)  or  was  authorized  to  commence  or  prosecute  the 
action;  and  (c)  that  plaintiff  has  not  legal  capacity  to  sue. 
(2)  By  general  demurrer.  (3)  Setting  up  in  bar  of  the 
action  an  acquittance  of  date  December  1,  1913,  signed  by 
appellee,  his  father  and  mother,  whereby  for  the  considera- 
tion of  $820,  the  appellant  was  released  of  all  claims  and 
causes  of  action  on  account  of  appellee's  injuries,  and  alleged 
that  such  settlement  had  not  been  disaffirmed.  The  case  was 
tried  to -a  jury  which  returned  a  verdict  in  favor  of  appellee 
for  $7,200,  less  $820.  A  motion  for  new  trial  was  overruled. 
This  appeal  is  prosecuted  from  this  order  and  from  the  judg- 
ment upon  the  verdict. 

The  appellant  has  assigned  24  errors,  but  they  may  be  re- 
duced to  two  propositions :  (1)  The  appointment  of  the  guard- 
ian ad- litem  and  his  legal  standing  before  the  court.  (2)  The 
legal  effect,  under  the  facts  in  this  case,  of  the  contract  of 
release  and  settlement. 

There  is  no  dispute  as  to  the  infancy  of  appellee  at  the 
time  of  the  institution  of  this  suit,  and  therefore  of  the  neces- 
sity of  the  appointment  for  him  of  a  guardian  ad  litem  for 
the  purpose  of  bringing  the  action.  By  paragraph  412  of  the 
Civil  Code  of  1913,  the  court  is  authorized  to  appoint  a  guard- 
ian ad  litem  upon  the  petition  of  any  relative  or  friend^of  the 
minor,  or  upon  his  own  petition  if  he  be  over  14  years  old, 
for  the  purpose  of  bringing  a  civil  action  in  sucTJS^t  if 
the  minor  shall  desire  so  to  do.  Although  the  petitionjisking 
the  appointment  of  the  guardian  in  and  of  itself  failed  ^lo- 
exhibit  to  the  court  facts  justifying  the  order  of  thg  court^ 
appointing  the  guardian,  it  made  reference  to  a  complaint 
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entitled  in  the  case  setting  forth  the  cause  of  action,  which, 
taken  in  connection  with  the  fact  of  infancy  set  out  in  the 
petition,  authorized  the  appointment  of  W.  D.  Moore  as  such 
guardian.  But  appellant- contends  that  this  cannot  he  so,  for 
paragraph  414,  Id.,  provides  that  no  person  shall  be  appointed 
guardian  od  litem,  except  upon  his  written  consent,  and  that, 
as  at  the  time  of  his  appointment  as  guardian  od  litem,  Moore 
had  not  given  his  consent  in  writing,  the  court  was  without 
jurisdiction  to  make  the  appointment.  The  evident  purpose 
of  the  law  in  requiring  the  written  consent  of  the  person  ap- 
pointed guardian  ad  litem  is  to  secure  jurisdiction  over  his 
person,  as  the  appointment  under  the  statute  is  not  made  upon 
his  application,  but  upon  the  application  of  a  relative  or 
friend  of  the  minor,  or  it  may  be  made  upon  the  application 
of  the  minor,  if  over  the  age  of  14  years.  If,  however,  the 
guardian  od  litem  actively  enters,  as  in  this  case,  upon  the 
discharge  of  the  duties  imposed  by  his  appointment,  by  filing 
suit  and  prosecuting  it,  he  h?vfrTf>liiTltflrily  nppfnrfttll  and  sub- 
mitted to  the  jurisdiction  of  th^  court,  and  is  therefore 
amenable  to  the  orders  and  judgments  of  the  court  as  much 
so  as  he  would  be  by  virtue  of  any  written  consent  to  act, 
and  any  judgment  rendered  would  be  just  as  binding  upon 
the  ward. 

The  other  point  that  the  application  was  not  made  by  the 
minor,  he  being  at  the  time  over  14  years  of  age,  might  re- 
quire serious  consideration,  if  there  was  a  controversy,  as 
between  a  requested  appointment  by  him  and  one  by  his  rela- 
tive or  friend.  The  infant  appdlee  has  made  no  such  ques- 
tion. However,  before  the  case  was  finally  submitted  to  the 
jury,  the  appellee  filed  a  request  for  the  appointment  of  Moore 
as  his  guardian  ad  litem,  an^!|&6^tter  filed  his  written  con- 
sent to  act.  Thus,  though  ^e  OTtans  taken  in  the  appointment 
of  the  guardian  may  have  b^en  erraieous,  the  error  was  fully 
corrected  before  the  verdict  and  judgment.  That  the  defect 
in  proceeding  is  not  jurisdictional  seems  to  be  well  settled. 
Johnston  v.  Southern  Pac,  Co,,  150  Cal.  535^  11  Ann.  Cas. 
841,  89  Pac.  348;  Skinner  v,  Knickrehm,  10  Cal.  App.  596, 
102  Pac.  947 ;  Downing  v.  Thompson,  28  Ky.  Law  Rep.  1182, 
92  S.  W.  290;  McDonald  v.  Weir,  76  Mich.  243,  42  N.  W.  1114; 
22Cyc.  658. 
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The  appellant's  objections  to  the  manner  of  the  guardian 
ad  litem's  appointment  do  not  go  to  the  merits  of  the  case, 
but  are  directed  at  the  irregularities  in  the  proceedings,  and 
under  the  Constitution  (section  22,  article  6)  we  are  forbid- 
den the  right  to  reverse  the  judgment  for  technical  error  in 
the  proceedings,  when  upon  the  whole  case  it  shall  appear 
that  substantial  justice  has  been  done.  The  irregularities 
complained  of  in  the  appointment  of  the  guardian  could  not 
possibly  prejudice  the  rights  of  appeUant  inasmuch  as  they 
did  not  bear  upon  or  relate  to  the  merits  of  the  case,  and  only 
involved  the  status  of  plaintiff  as  a  party  before  the  court. 

Some  time  after  the  injury  complained  of,  and  before  the 
institution  of  this  action,  the  appellant  paid  to  appellee  or  to 
his  parents,  or  both,  the  sum  of  $820,  for  which  they  jointly 
executed  to  appellant  a  complete  and  full  release  of  '^any  and 
all  claims  and  causes  of  action  on  account  of  all  personal  in- 
juries received"  by  him  by  reason  of  the  things  alleged  in 
his  complaint.  The  payment  of  the  money  and  the  execution 
and  delivery  of  the  release  of  the  purport  above  stated  are  un- 
questioned. Likewise,  it  is  admitted  that  at  the  time  of  such 
settlement  the  appellee  was  an  infant  and  without  any  legally 
appointed  guardian,  and  that  the  act  of  settlement  was  his 
individual  act  except  as  it  may  have  been  influenced  by  his 
parents.  It  is  stated  that  'Hhe  general  rule  is  that  except 
for  necessaries  an  infant  is  not  competent  to  bind  himself  by 
contract,  nor  liable  on  contracts  which  he  has  made;  but  any 
contract  made  by  him  during  infancy  may  be  avoided,  and 
the  defense  of  infancy  is  equally  available  at  law  as  in 
equity.''    22  Cyc.  580. 

A  wrongful  injury  inflicted  upon  an  infant  gives  rise  to  a 
cause  of  action  in  his  favor,  but  because  of  his  immaturity  and 
therefore  presumed  inability  to  contract  intelligently,  the  law 
interposes  making  his  contract  of  release  for  such  injury  void- 
able at  his  instance  at  any  time  during  his  minority  and  until 
ratified,  which  can  only  be  done-  after  he  arrives  of  age.  This 
we  believe  to  be  the  settled  law  in  most  of  the  states.  He  can 
no  more  settle  or  compromise  his  claim  for  damages  arising 
out  of  tort  than  he  can  make  disposition  of  other  of  his  prop- 
erty rights.  It  follows,  therefore,  that  he  may  repudiate  or 
disaffirm  his  contract  of  release  and  settlement,  and  maintain 
an  action  to  recover  for  such  injury,  notwithstanding  his  re- 
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lease.  Taung  v.  West  Virginia  C.  &  P.  E.  Co.,  42  W.  Va.  112, 
24  S.  E.  615;  Lane  v.  Dayton  Coal  &  L  Co.,  101  Tenn.  581^ 
48  S.  W.  1094;  Bonner  v.  Bryant,  79  Tex.  540,  23  Am.  St.  Hep. 
361,  15  S.  W.  491;  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Biggins,  44 
Ark.  293;  Worthy  v.  Jonesville  Oil  Mill,  11  S.  C.  69,  12  Ann. 
Cas.  688, 11 L.  B.  A.  (N.  S.)  690,  57  S.  E.  634.  In  these  eases, 
the  disaffirmance  occurred  before  the  infant  had  reached  his 
majority,  as  is  the  condition  in  the  instant  case.  Their  hold- 
ing is  contrary  to  the  rule  the  appellant  seeks  to  have  applied. 
His  contention  is  that  the  contract  of  release,  not  being  void, 
but  voidable,  may  be  ratified  by  appellee  upon  his  arriving 
at  majority,  but  not  before.  He  reasons  that  if  the  infant 
is  incompetent  to  affirm  before  he  is  21,  he  is  likewise  incom- 
petent to  disaffirm,  adopting  the  rule  established  by  the  courts 
of  Michigan,  as  stated  in  Lansing  v.  Mich.  C.  B.  Co.,  126  Mich. 
663,  86  Am.  St.  Eep.  567,  86  N.  W.  147.  The  rule  adopted 
and  followed  by  the  Michigan  courts  has  not  found  favor,  it 
seems,  in  any  other  jurisdiction,  but,  on  the  contrary,  the  gen- 
eral, and  what  appears  to  us,  the  better,  rule  is,  that  he  may 
disaffirm  his  voidable  contract  during  infancy,  and  maintain 
his  action  for  damages  for  injury. 

The  appellant  insists  that  there  was  no  disaffirmance  of  the 
contract  of  release  by  appeUee.  It  seems  to  us  that  no  more 
positive  or  direct  repudiation  of  the  settlement  and  compro- 
mise could  be  made  than  by  the  institution  of  suit  for  dam- 
ages. This  has  been  held  by  many  of  the  courts  of  the  coun- 
try. St.  Louis,  I.  M.  cfe  S.  R.  Co.  v.  Higgins,  44  Ark.  293; 
Indiana  Union  T.  Co.  v.  Maker,  176  Ind.  289,  Ann.  Cas. 
1914A,  994,  95  N.  E.  1012;  Craig  v.  Van  Bibber,  100  Mo.  584, 
18  Am.  St.  Bep.  569,  667,  13- S.  W.  906 ;  Englebert  v.  Troxell, 
40  Neb.  195,  42  Am.  St.  Bep.  665,  26  L.  B.  A.  177,  58  N.  W. 
852. 

The  attempt  by  appellant  to  introduce  admissions  of  satis- 
faction with  the  settlement  made  by  appellee  after  bringing 
suit  were  properly  rejected  for  the  reason,  they  were  admis- 
sions of  an  infant  legally  incapable  of  protecting  his  rights, 
and  for  the  further  reason  that  the  subject  matter  of  his  suit 
was  then  being  looked  after  by  his  guardian  ad  litem  under 
the  supervision  of  the  court.  Knights  Templar,- etc.  v.  Cray- 
ton,  209  111,  550,  70  N.  E.  1066;  Barker  v.  Hamilton,  3  Colo. 
291. 
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It  is  also  contended  by  appellant  that  before  appellee  could 
maintain  his  suit  for  damages  he  should  return  to  it  the  $820 
received  and  accepted  by  him  as  a  release  of  his  claim.  In 
other  words,  that  he  cannot  be  permitted  to  retain  the  fruits 
of  his  voidable  contract  and  at  the  same  time  have  standing 
in  a  court  for  damages  for  the  injury  complained  of.  Gen- 
erally speaking,  this  seems  to  be,  and  is,  a  fair  and  just  propo- 
sition, and  we  can  conceive  of  a  state  of  facts  where  it  should 
be  applied  and  enforced.  As,  for  instance,  where  the  infant 
has  kept  intact  what  he  received  on  his  contract  and  is  in 
possession  of  it  at  the  time  he  disafiSrms.  But  if  the  infant 
has  placed  it  beyond  his  power  to  repay  the  consideration  by 
reason  of  his  profligacy,  or  by  bad  inyestments  or  by  his  im- 
providence, the  law  throws  its  protecting  arms  around  him 
and  lends  him  the  same  aid  and  assistance  as  if  he  had  never 
attempted  to  compromise  or  settle  his  rights.  MacOreal  v. 
Taylor,  167  U.  S.  688,  42  L.  Ed.  326,  17  Sup.  Ct.  Rep.  961. 

In  Worthy  v.  JonesvUle  OH  MUl,  supra,  the  court  said : 

''The  just  rule  is  that  the  infant  should  be  required  to 
account  for  so  much  of  the  consideration  received  by  him  as 
has  been  used  for  purposes  the  court  would  sanction  as  be- 
ing necessary  for  him,  and  so  much  as  may  still  be  in  his 
hands  in  such  form  that  the  court  could  control  it  for  his 
benefit  if  his  majority  has  not  been  attained,  or,  if  it  has, 
for  so  much  as  the  infant  elected  to  retain  on  reaching  his 
majority.  The  plaintiff  being  an  infant  when  the  suit  was 
brought  it  was  not  necessary  for  him  to  tender  back  the  con- 
sideration of  the  release  before  bringing  his  suit;  nor  was  it 
necessary  for  him  to  show  his  assent  and  signature  to  the 
release  had  been  obtained  by  fraud  or  misrepresentation. 
Whether  the  defendant  was  entitled  to  have  the  considera- 
tion received  from  him  for  the  release  credited  in  making  up 
the  verdict  as  to  the  damages  plaintiff  had  sustained,  was  a 
question  of  fact  to  be  submitted  to  the  jury  under  the  prin- 
ciples above  stated,  but  the  defendant  could  certainly  take 
nothing  more  than  such  credit  under  his  release."  Baker  v. 
Lox^tt,  6  Mass.  78,  4  Am.  Dec.  88. 

The  jury  were  told  in  this  case  to  credit  any  verdict  that 
they  might  find  in  favor  of  appellee  with  the  item  of  release, 
and  they  accordingly  did  so.    In  view  of  the  evidence  show- 
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ing  that  the  consideration  for  release  was  paid  to  appellee's 
father  and  not  to  him,  and  there  being  an  absence  of  evi- 
dence that  the  infant  ever  received  any  of  the  release  money, 
the  insWuction  was  much  more  favorable  to  appellant  than 
the  law  Buthorized.  Where  the  consideration  of  a  settlement 
for  perskial  injury  of  an  infant  is  paid  to  his  parents,  the 
infant  is\mder  no  obligation  to  make  a  tender  in  return  in 
order  to  dMiffirm.  Tumey  v.  Mobile  &  0.  12.  Co.,  127  Tenn. 
673,  156  S.  W.  1085  i  Interstate  Coal  Co.  v.  Love,  153  Ky. 
323,  155  S.  W.  746. 
Judgment  is  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 

On  the  right  of  an  infant  to  disaffirm  contract  or  conveyance  before 
majority,  see  note  in  51  li.  R.  A.  (N.  8.)  28. 

On  avoidance  by  infant  of  release  of  cause  of  action  ex  delicto^  see 
note  in  11  li.  R.  A.  (N.  8.)  690.  ""^"^ 

As  to  the  necessity  of  returning  consideration  in  order  to  dis- 
affirm infant's  contract,  see  note  in  26  L.  R.  A.  177. 

/ 


[Criminal  No.  365.    Filed  June  1,  1915.]  v 

[149  Pac.  316.] 

STATE,  Appellant,  v.  R.  L.  PINYAN,  Respondent. 

1.  Cbiminal   Law — Evidence — Judicial   Notice. — Courts    cannot   take 

judicial  notice  of  municipal  ordinances  and  resolutions. 

2.  Elections  —  Cbimes  —  Information  —  SumcnsNCT. — Penal  Code  of 

1913,  section  36,  declares  that  every  person  who  willfully  procures 
another  to  be  registered  as  an  elector  of  any  county,  city  or  precinct 
knowing  such  person  is  not  qualified  shall  be  punished.  Civil  Code 
of  1913,  paragraph  1922,  declares  that  the  mayor  and  common  coun- 
cil of  any  city  shall  have  the  power  to  provide  for  and  require  the 
registration  of  all  voters.  An  information  charged  that  accused, 
knowing  her  not  to  be  a  competent  person,  procured  the  registration 
of  a  named  individual  as  an  elector  of  a  city.  Penal  Code  of  1913, 
section  947,  declares  that  in  pleading  a  private  statute  or  a  right 
"derived"  therefrom  it  is  sufficient  to  refer  to  the  statute.  Hdd, 
that  a  conviction  could  not  be  had  without  proof  of  an  ordinance 
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requiring  registration;  the  right  to  proceed  against  accused  being 
"derived"  from  such  ordinance. 

[As  to  the  oifense  of  illegal  registration  or  voting  "knowingly/* 
see  note  in  AiUL  Oas.  1912A,  486.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Gila.  Q.  W.  Shute,  Judge.  AfiSrmed  and  infor- 
mation ordered  dismissed. 

Mr.  Wiley  E.  Jones,  Attorney  General,- and  Mr.  Norman  J. 
Johnson,  County  Attorney,  for  the  State. 

Mr.  F.  C.  Jacobs  and  Mr.  Jay  Good,  for  Appellee. 

ROSS,  C.  J. — The  charging  part  of  the  information  against 
appellee  is  as  follows: 

"The  said  R.  L.  Pinyan,  on  or  about  the  17th  day  of  April, 
A.  D.<1914,  and  before  the  filing  of  this  information,  at  and 
in  Gila  county,  state  of  Arizona,  did  then  and  there  willfully, 
unlawfully,  and  feloniously  cause  and  procure  one  Hattie 
Jackson,  a  female  person,  to  be  registered  sa  an  elector  of  the 
city  of  Globe^  Gila  county,  state  of  Arizona,  then  and  there 
knowing  that  the  said  Hattie  Jackson  was  not  able  to  read 
the  Constitution  of  the  United  States  in  the  English  language 
in  such  manner  as  to  show  that  she  was  neither  prompted  nor 
reciting  from  memory,  and  then  and  there  knowing  that  the 
said  Hattie  Jackson  could  not  write  her  name,  and  the  said 
Hattie  Jackson  not  then  and  there  being  prevented  from  such 
reading  or  writing  by  physical  disabilities,  contrary  to  the 
form,  force,  and  effect  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of 
Arizona."' 

Upon  demurrer  the  information  was  held  bad.  The  state, 
being  dissatisfied,  has  appealed. 

The  question  as  to  whether  the  information  states  facts 
sufficient  to  constitute  a  public  offense  is  the  only  one  before 
us.  The  appellee  contends  that  it  is  bad,  for  several  reasons, 
only  one  of  which  will  be  noticed  by  us,  as  it  is  determinative 
and  fatal  to  'the  information.  The  charge  is  drawn  under 
section  36  of  the  Penal  Code  of  1913,  which  reads: 

**  Every  person  who  willfully  causes  or  procures,  or  at- 
tempts to  cause  or  procure,  another  person  to  be  registered 
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as  an  elector -of  any  county,  city  or  precinct  in  thia  atate, 
knowing  that  auch  other  person  is  not  entitled  to  such  regi^ 
tration,  shall  be  punished  as  provided  in  the  preceding 
section.*' 

The  registration  provided  for  and  mentioned  in  this  sec- 
tion must,  of  course,  be  a  legal  and  authorized  registration. 
It  must  be  one  made  or  being  made  in  pursuance  to  some 
law;  one  in  which  a  registration  of  electors  was  being  made 
by  officers  authorized  and  empowered  to  act  in  the  premises. 
Taking  the  language  used  in  the  information  to  mean  that 
Hattie  Jackson  was  being  registered  as  a  voter  in  and  of  the 
city  of  Globe,  and  that  her  registration  was  for  the  purpose 
of  qualifying  her  to  vote  therein  at  some  election  to  be  held 
in  Globe,  still  the  information  is  silent  as  to  the  right  or 
authority  of  anyone  to  register  Hattie  Jackson  or  anyone  else 
for  that  purpose. 

Paragraph  1922  of  the  Civil  Code  of  1913  provides:  '*The 
mayor  and  common  council  of  any  city  shall  have  the  power 
by  ordinance  or  resolution  in  writing  to  provide  for  and  re- 
quire a  registration  of  all  the  voters  of,  or  in  said  city.  ..." 

The  mayor  and  common  council  may  have  passed  the  ordi- 
nance or  resolution  requiring  the  registration  of  the  electors 
of  the  city  of  Globe,  but  how  is  the  court  to  know  if  that 
very  essential  fact  is  not  set  out  in  the  information!  We 
may  not  take  judicial  notice  of  ordinances  and  resolutions 
of  a  municipal  corporation.  Dillon  on  Municipal  Corpora- 
tions, 5th  ed.,  sec.  639;  Bishop  on  Statutory  Crimes,  3d  ed., 
sees.  395-408.  Without  such  a  resolution  or  ordinance,  there 
would  be  no  authority  in  anyone  to  register  the  voters  of 
Globe  for  municipal  purposes.  It  is  true  that  this  prosecu- 
tion is  being  had  under  a  public  statute  of  which  the  courts 
will  take  judicial  notice,  but  before  the  acts  therein  denounced 
as  a  crime  in  fact  'constitute  a  crime,  as  applied  to  a  city 
registration,  the  proper  city  authorities  must  take  the  action 
required  of  them  by  paragraph  1922,  supra,  by  the  passage 
of  a  resolution  or  ordinance  directing  such  registration.  The 
resolution  or  ordinance  therefore  becomes  the  vitalizing  force 
to  the  penal  statute  (section  36,  supra)  y  when  sought  to  be 
applied  to  a  city  registration.  A  conviction  could  not  be  had 
of  a  violation  of  section  36,  supra,  without  proof  of -the  pass- 
age of  an  ordinance  or  resolution  by  the  mayor  and  common 
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council  authorizing  and  requiring  a  registration  of  the  voters 
of  the  city  of  'Globe,  that  fact  being  an  essential  ingredient 
or  condition  of  the  crime  therein  defined,  and,  it  being  neces- 
sary to  prove  it,  it  is  necessary  to  allege  it. 

Section  947  of  the  Penal  Code  of  1913,  provides:  **In  plead- 
ing a  private  statute,  or  a  right  derived  therefrom,  it  is  suflS- 
cient  to  refer  to  the  statute  by  its  title  and  the  day  of  its 
passage,  and  the  court  must  thereupon  take  judicial  notice 
thereof." 

The  right  to  proceed  against  appellee  in  this  action  is  ''de- 
rived" from  the  action  of  the  proper  city  authorities  requir- 
ing a  registration  of  the  voters  of  the  city  of  Globe  and  the 
information  failing  to  set  forth  the  fact  of  an  order  for  a 
registration  did  not  state  acts  sufScient  to  constitute  the  of- 
fense attempted  to  be  charged,  and  the  demurrer  was  properly 
sustained. 

The  case  is  remanded,  with  directions  that  the  information 
be  dismissed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


[Criminal  Nos.  366,  367,  368.     Filed  June  1,  1915.] 
[149  Pac.  317.] 

STATE,  Appellant,  v.  R.  L.  PINYAN,  Respondent. 

STATE,  Appellant,  v.  H.  C.  HOUSER,  Respondent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Gila.  G.  W.  Shute,  Judge.  Afl&rmed,  with  in- 
structions to  dismiss. 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  Norman  J. 
Johnson,  County  Attorney,  for  the  State. 

Mr.  F.  C.  Jacobs  and  Mr.  Jay  Good,  for  Appellees. 

PER  CURIAM. — The  informations  in  above  cases  are  sub- 
ject to  the  same  objections  as  the  information  in  case  No.  365, 
State  V.  Pinyan,  ante,  p.  123,  149  Pac.  316,  just  decided^  and 
the  same  order  is  made  in  each  of  these  cases. 
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[Civil  No.  1430.    Filed  June  12,  1«15.]. 
[149  Pac.  389.] 

COPPER  QUEEN  CONSOLIDATED  MINING  COMPANY, 
a  Corporation,  -Appellant,  v.  EMERSON  C.  STRAT- 
TON, Appellee. 

1.  Mines    and   Minerals — Locations — Abandoned    Property — Statu- 

tory Provisions. — Revised  Statutes,  section  2324  (U.  S.  Comp. 
Stats.  1913,  sec.  4620),  providing  that,  on  failure  to  comply  with 
conditions  of  location  and  performance  of  annual  work,  the  claim  or 
mine  shall  be  open  to  relocation  as  if  no  location  had  been  made, 
provided  the  original  locator,  his  heirs,  assigns  or  legal  representa- 
tives, have  not  resumed  work  after  failure  and  before  relocation, 
prevents  a  relocation  from  depriving  the  original  locator  of  any  of 
his  rights,  but  when  the  rights  of  the  original  locator  have  been  aban- 
doned or  forfeited,  and  no  claim  is  asserted  by  him,  his  heirs,  as- 
figns  or  legal  representatives,  the  land  is  open  to  relocation  as  if  no 
location  had  ever  been  made,  and  to  complete  a  valid  location  the 
relocator  need  not  state  that  the  whole  or  any  part  of  the  location 
was  located  as  abandoned  property,  but  where  location  is  located  as 
abandoned  property  under  Civil  Code  of  1901,  paragraph  3241,  be- 
fore its  amendment,  the  location  notice  must  state  that  fact. 

[As  to  what  constitutes  abandonment  of  mining  claims,  see  note 
in  87  Am.  8t.  Bep.  404.] 

2.  Mines  and  Minerals — Location  Notices — Effect. — A  mining  loca- 

tion notice  is  purely  a  creature  of  the  statute,  and  when  recorded  is 
notice  to  the  world  of  the  facts  set  forth  therein,  and  is  constructive 
notice  of  the  locator's  possession,  and  is  a  step  requisite  to  constitute 
a  perfected  mining  location. 

3.  Mines  and  Minerals — Location  Notices — Effect. — A  mining  loca- 

tion notice,  which  conforms  to  Civil  Code  of  1901,  paragraph  3232, 
and  which  is  recorded  within  90  days  after  the  commencement  of  the 
location,  as  required  by  paragraph  3234,  becomes  constructive  notice 
of  claimant's  possession,  and,  when  posted  in  addition  to  being  re- 
corded, forms  one  of  the  steps  to  constitute  a  perfected  location. 

4.  Mines   and   Minerals — Location   of   Mining   Claims — ^Notices — 

Amendments. — A  mining  location  notice,  defective  when  posted  and 
recorded,  because  failing  to  contain  the  recital  required  by  Civil 
Code  of  1901,  paragraph  3241,  before  amended,  is  only  voidable  and 
not  void,  and  is  open  to  amendment  under  paragraph  3238. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Pima.  Wm.  P.  Cooper,  Judge.  Reversed  and 
remanded,  with  directions. 
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Messrs.  Ellinwood  &  Boss,  for  Appellant. 

Mr.  John  H.  Campbell,  for  Appellee. 

CUNNINGHAM,  J.— The  appellant  on  the  fourteenth  day 
of  May,  1913,  filed  a  notice  of  intention  to  apply  for  a  United 
States  mineral  patent  for  a  group  of  mining  locations  includ- 
ing the  Eagle  No.  2  location.  The  Eagle  No.  2  was  located 
by  F.  Qeesaman  and  Prank  Helig  on  January  1,  1903.  Dur- 
ing the  year  1905  F.  Gkesaman  acquired  Frank  Helig 's  estate 
in  the  claim,  and  thereafter,  on  July  23,  1912,  he  caused  to 
be  recorded  an  amended  notice  of  said  location.  The  descrip- 
tion and  boundaries  contained  in  the  amended  location  notice 
so  posted  and  recorded  covered  the  ground  described  in  the 
first  notice,  and  included  no  additional  territory.  The  ap- 
pellant acquired  the  Eagle  No.  2  claim  by  purchase  after  the 
location  notice  was  amended  and  prior  to  the  date  of  filing 
notice  of  -its  application  for  patent.  Within  the  time  pre- 
scribed by  law  the  appellee  filed  his  adverse  in  the  land  office 
against  the  granting  of  a  patent  to  the  applicant  for  the  land 
embraced  in  the  Eagle  No.  2  location,  averring  that  such  land 
is  the  property  of  appellee,  acquired  by  him  through  a  min- 
ing location  made  by  him  on  the  seventeenth  day  of  July, 
1907,  as  the  Oversight  mining  claim,  and  alleging  that  the 
ground  was,  on  said  date,  subject  to  location  as  a  mining 
claim.  The  sufficiency  of  the  adverse  is  not  in  question.  In 
due  time  the  appellee  commenced  this  action,  as  plaintiff,  in 
support  of  his  adverse,  and  in  his  complaint  alleged  that  the 
Eagle  No.  2  location,  made  on  the  first  day  of  January,  1903, 
is  illegal  and  void,  because  the  ground  covered  by  such  loca- 
tion was  formerly  covered  by  the  Lafayette  mining  claim, 
and  such  mining  claim  was  abandoned  as  forfeited  when  the 
Eagle  No.  2  location  was  made,  and  the  location  notice  of  the 
Eagle  No.  2  claim  does  not  state  that  the  new  location  is 
located  as  abandoned  property,  and  because  the  other  re- 
quired acts  of  location  were  not  performed  by  the  locators  of 
the  Eagle  No.  2  claim.  Also,  as  a  second  cause  of  action,  the 
plaintiff  alleges  that  the  defendant,  appellant,  and  its  gran- 
tors, forfeited  and  lost  said  claim  by  failing  to  do,  or  cause 
to  be  done,  the  amount  of  annual  labor  required  to  be  done 
by  law  for  the  year  1906,  and  failed  to  resume  such  work 
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daring  the  year  1907  prior  to  July  17,  1907,  when  plaintiff 
located  the  ground  as  the  Oversight  claim.  The  defendant 
answered,  taking  issue  upon  the  matters  set  forth  in  the 
complaint  as  causes  of  action.  No  questions  are  raised  upon 
the  pleadings.  During  the  course  of  the  trial  the  parties  in 
open  court  stipulated  as  follows: 

**That  on  the  twenty-first  day  of  February,  1900,  T.  G. 
Condon  located  the  ground  now  claimed  as  the  Eagle  No.  2 
mining  claim  as  the  Lafayette  mining  claim,  and  that  the 
said  Condon  performed  all  acts  necessary  to  a  valid  location 
of  said  claim,  and  that  the  same  was  and  remained  a  valid 
location  until  the  year  1902,  when  it  was  forfeited  and  aban- 
doned, and  that  the  ground  embraced  within  the  Eagle  No.  2 
mining  claim  was,  prior  to  January  1,  1903,  forfeited  and 
abandoned  ground." 

Thereupon  plaintiff  offered  evidence  tending  to  prove  his 
location  of  the  Oversight  claim  on  July  17,  1907 ;  that  he  per- 
formed the  required  annual  work  representing  the  claim  for 
each  year  required  after  the  date  of  his  said  location ;  that  he 
was  a  qualified  locator;  and  the  filing  of  his  adverse  claim 
and  other  evidence  tending  to  establish  a  prima  facie  right 
to  recover,  and  rested.  Thereupon  the  defendant  offered  in 
support  of  its  right  the  original  location  notice  of  the  Eagle 
No.  2  claim  dated  January  1,  1903.  To  which  evidence  the 
plaintiff  objected  upon  the  grounds  that  such  location  notice 
is  void,  for  the  reason  said  notice  does  not  state,  as  the  law  in 
force  at  that  time  required  such  notice  to  state,  if  the  whole 
or  any  part  of  the  location  is  located  as  abandoned  property, 
the  fact  appearing  from  the  stipulation  that  the  property 
was  abandoned  or  forfeited  property  on  January  1,  1903. 
The  objection  was  sustained  by  the  court,  and  the  location 
notice  was  rejected.  Thereupon  the  defendant  offered  the 
said  original  location  notice  with  an  amended  location  notice 
of  the  Eagle  No.  2,  dated  July  13  and  recorded  July  23,  1912, 
and  in  connection  with  such  offer  it  offered  to  prove  by  com- 
petent evidence  the  performance  by  it  or  its  grantors  of  all 
necessary  acts  of  location  of  the  Eagle  No.  2,  and  the  per- 
formance by  its  grantors  or  by  it  of  the  annual  work  on  the 
claim  for  each  year  from  the  date  of  the  location  to  the  time 
of  giving  notice  of  its  application  for  patent.  All  of  which 
offers  were  objected  to  on  the  same  ground  as  assigned  in 
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the  objection  to  the  original  location  notice,  and  such  objec- 
tion or  objections  the  court  sustained,  and  the  offers  of  proof 
were  rejected.  The  court  thereupon  directed  a  verdict  for 
plaintiff  and  rendered  judgment  accordingly.  Prom  the 
judgment  and  from  the  order  refusing  a  new  trial  the  defend- 
ant has  appealed,  and  as  grounds  for  reversal,  among  others, 
has  assigned  the  order  rejecting  the  original  location  notice 
of  the  Eagle  No.  2  claim,  and  the  order  rejecting  the  said 
offers  of  proof  as  error. 

We  will  notice  only  the  assignments  based  upon  the  rejec- 
tion of  the  original  location  notice  and  the  original  with  the 
amended  notice. 

It  seems  to  be  conceded  that  the  said  location  notice  and 
the  said  offers  of  proof  were  rejected  by  the  court  solely  upon 
the  ground  that  the  original  Oeesaman  and  Helig  location 
notice  of  the  Eagle  No.  2  claim  was  void,  because  it  failed 
to  state  if  the  location  was  located  in  whole  or  in  part  as 
abandoned  property,  the  fact  appearing  from  the  stipulation 
of  the  parties  that  at  the  time  the  said  location  was  made 
the  ground  was  abandoned  or  forfeited  property.  The  ap- 
pellee makes  no  claim  to  have  acquired  any  rights  under  the 
T.  G.  Condon  location  of  the  Lafayette  claim.  His  rights 
are  based  solely  and  exclusively  upon  his  Oversight  location, 
which  was  commenced  on  the  seventeenth  day  of  July,  1907. 
He  had  no  claim  to  the  ground  prior  to  that  date,  and  makes 
none.  He  admits  that  appellant's  grantors  attempted  to 
locate  the  ground  as  the  Eagle  No.  2,  commencing  such  loca- 
tion on  January  1,  1903,  but  denies  the  validity  of  such  loca- 
tion to  affect  a  legal  appropriation  of  the  ground  by  appel- 
lant's grantors,  and  serve  to  close  such  ground  from  location 
as  open  public  domain,  for  the  reason  the  locators  failed  to 
post  and  record  a  location  notice  containing  a  statement  of 
facts  required  by  the  law  then  in  force  to  be  stated  in  the 
notice  of  a  location  of  property  located  as  abandoned  prop- 
erty. The  ruling  of  the  court  on  the  objection  recognizes  the 
legal  proposition  as  established  by  the  statute,  to  the  effect 
that  when  mineral  ground  has  once  been  segregated  from 
the  public  domain  by  a  valid  mining  location,  and  thereafter 
reverts  to  the  public  domain  by  reason  of  the  abandonment 
or  forfeiture  of  the  location  by  the  first  locator,  any  subse- 
quent locator  of  the  ground  so  abandoned  or  forfeited  and 
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so  open  to  location  would  acquire  no  rights  thereto  unless  he 
located  such  ground  as  abandoned  property ;  that  such  ground 
cannot  thereafter  be  otherwise  located  by  anyone.  In  other 
words,  the  ruling  asserts  that  while  the  mineral  lands  revert 
to  the  public  domain  by  abandonment,  or  forfeiture  of  a  valid 
location,  its  character  is  so  changed  by  such  valid  location 
so  that  after  such  reversion  it  cannot  be  relocated  as  other 
mineral  lands  of  the  public  domain,  but  requires  a  different 
form  of  location  notice,  stating  a  fact  preserving  this  peculiar 
character  derived  from  the  prior  location,  and  giving  notice 
to  the  world  that  the  ground  was  of  that  character  of  the 
public  domain  when  the  subsequent  location  was  commenced. 

Section  2324  of  the  Revised  Statutes  of  the  United  States, 
volume  5  (Fed.  Stats.  Ann.,  p.  20,  U.  S.  Comp.  Stats.  1913, 
sec.  4620),  recognizes  a  different  rule,  providing: 

"Upon  a  failure  to  comply  with  these  conditions  (condi- 
tions of  location  and  performance  of  annual  work),  the  claim 
or  mine  upon  which  such  failure  occurred  shall  be  open  to 
relocation  in  the  same  manner  as  if  no  location  of  the  same 
had  ever  been  made,  provided  that  the  original  locators,  their 
heirs,  assigns,  or  legal  representatives,  have  not  resumed  work 
upon  the  claim  after  failure  and  before  such  location." 

It  is  nowhere  claimed  in  this  case,  and  certainly  not  asserted 
in  the  pleadings  nor  in  the  objection,  that  appellee  is  the 
original  locator,  T.  G.  Condon,  or  that  he  bears  the  relation 
of  heir,  assignee,  or  legal  representative  to  the  original  loca- 
tor, T.  G.  Condon,  nor  that  as  either  original  locator,  or  heir, 
assignee,  or  legal  representative  of  the  original  locator  he 
resumed  work  upon  the  claim  after  the  failure  that  caused 
the  abandonment  or  forfeiture  of  the  claim  and  before  appel- 
lant's  grantors  relocated  the  same  as  the  Eagle  No.  2.  i 

In  Del  Monte  Mining  etc,  Co,  v.  Last  Chance  Mining  etc, 
Co.,  171  U.  S.  55,  77,  43  L.  Ed.  72,  18  Sup.  Ct.  Rep.  895,  903, 
the  court  said : 

''.The  statute  does  not  provide,  and  it  cannot  be  contem- 
plated, that  he  [the  subsequent  locator]  is  to  wait  until  by 
judicial  proceedings  it  has  become  established  that  the  prior 
location  is  invalid  or  has  failed  before  he  may  make  a  loca- 
tion. He  ought  to  be  at  liberty  to  make  his  location  at  once, 
and  thereafter,  in  the  manner  provided  in  the  statute,  litigate, 
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if  necessary,  the  validity  of  the  other  as  well  as  that  of  his 
own  location." 

The  only  restraint  the  statute  places  upon  a  relocation  of 
the  land  after  an  original  location  has  been  made  is  such  as 
prevents  the  relocator  by  his  relocation  from  depriving  the 
former  locator  of  any  of  his  rights.  But  when,  as  here,  all 
of  the  rights  of  the  original  locator  have  been  abandoned  or 
forfeited,  and  no  claim  of  such  rights  is  asserted  by  the 
original  locator,  his  heirs,  assigns  or  legal  representatives,  and 
the  contesting  parties  to  the  action  concede  that  all  rights 
that  ever  existed  by  reason  of  such  prior  location  ceased  to 
exist  before  any  relocation  of  the  ground  was  attempted,  then 
it  is  clear  that,  under  the  statute  and  its  unquestioned  mean- 
ing, the  land  was  open  to  relocation  in  the  same  manner  as 
if  no  location  of  the  same  had  ever  been  made  when  appel- 
lant's grantors  commenced  their  location  on  January  1,  1903. 
The  land  on  that  date  was  in  character  open,  unappropriated, 
public  mineral  land,  subject  to  location  in  the  same  manner 
as  if  it  had  never  been  located,  and,  being  of  such  character, 
a  location  thereof,  made  in  such  manner  as  an  original  loca* 
tion  is  required  to  be  made,  was  effective  as  such,  and  the 
validity  of  such  location  cannot  be  questioned  except  upon 
the  same  grounds  that  a  location  upon  ground  that  had  there- 
tofore never  been  the  subject  of  a  location  can  be  questioned. 

In  order  to  complete  a  valid  location  of  the  ground  in  ques- 
tion the  locators  were  not  required  to  state  if  the  whole  or  any 
part  of  the  location  was  located  as  abandoned  property,  be- 
cause they  were  not  in  fact  locating  the  ground  as  abandoned 
property,  but  were  locating  the  ground  in  the  same  manner 
as  other  public  mineral  ground  is  located,  -that  is,  as  an 
original  location;  and,  in  order  to  complete  a  valid  location 
as  such,  the  law  did  not  require  them  to  state  in  their  location 
notice  if  the  whole  or  any  part  of  the  location  was  located  as 
abandoned  property,  in  such  a  state  of  circumstances.  If  the 
location  is  located  as  abandoned  property,  under  the  local 
statute  (paragraph  3241,  Revised  Statutes  of  Arizona  of 
1901)  before  its  amendment,  then  and  in  that  case  only  the 
location  notice  was  required  to  state  the  fact.  But  the  stat- . 
ute  never  required  the  location  notice  of  an  original  location 
to  so  state,  nor  did  it  ever  require  the  locator  of  open,  unap- 
propriated public  mineral  land  to  so  state  in  his  location 
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notice  when  he  located  the  same  as  an  original  location  and 
not  as  abandoned  or  forfeited  property.  No  fact  appears  in 
this  record  that  justifies  a  finding  that  Geesaman  and  Helig 
located  the  Eagle  No.  2  claim  as  abandoned  or  forfeited  prop- 
erty. Their  notice  of  location  does  not  indicate  such  fact, 
nor  does  the  stipulation.  The  stipulation  recognized  as  a 
fact  that  the  property  was  abandoned  or  forfeited  ground 
when  it  was  located,  but  whether  it  was  located  as  such  does 
not  appear. 

Appellee  cites  in  support  of  the  judgment  Cunningham  v. 
Pirrung,  9  Ariz.  288,  80  Pac.  329,  Matko  v.  Daley,  10  Ariz. 
175,  85  Pac.  721,  and  Clason  v.  Matko,  223  U.  S.  646,  56  L.  Ed. 
588,  32  Sup.  Ct.  Bep.  392,  as  announcing  a  rule  of  property 
to  the  effect  that  any  location  of  abandoned  or  forfeited 
mining  claims,  made  while  paragraph  3241  remained  in  force, 
is  invalid  if  the  location  notice  fails  to  state  if  the  whole 
or  any  part  of  the  location  was  located  as  abandoned  prop- 
erty. We  do  not  understand  the  rule  laid  down  in  the  cases 
cited  as  extending  further  than  to  such  relocations  as  are 
made  as  locations  of  abandoned  property.  In  Clason  v. 
Matko,  supra,  the  court  states  the  rule  in  these  words : 

**  Section  3241  provides  for  *the  relocation  of  forfeited  or 
abandoned  lode  claims' — in  other  words,  claims  which  have 
once  been  located — and  'the  new  locator's  right  is  based  upon 
the  loss  of  the  possessory  right  acquired  by  the  former  loca- 
tor,' to  quote  from  Cunningham  v.  Pirrung,  9  Ariz.  288,  80 
Pac.  329,  where  the  rule  is  announced.  The  same  rule  is 
repeated  in  subsequent  cases,  including  that  at  bar.  Score 
V.  Oriffen,  9  Ariz.  295,  80  Pac.  331;  Kinney  v.  Lund/y,  11 
Ariz.  75,  89  Pac.  496.'* 

In  each  of  the  cases  cited  the  relocator  was  seeking,  by 
means  of  his  relocation  or  new  location,  to  acquire  the  pos- 
sessory right  of  the  former  locator,  and  the  contest  was  waged 
between  the  prior  locator  and  the  subsequent  locator.  The 
issue  in  each  case  was  the  question  whether  the  prior  locator 
had  lost  his  possessory  right  by  abandonment  or  by  forfeiture. 
In  Cunninghams  v.  Pirrung,  supra  (9  Ariz,  at  page  293,  80 
Pac.  330),  the  court  makes  the  matter  clear  in  these  words: 

"Where,  therefore,  the  new  locator's  right  is  based  upon 
the  loss  of  the  possessory  right  acquired  by  a  former  locator, 
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a  location  certificate  which  fails  to  state  that  the  claim  is 
located  as  forfeited  or  abandoned  property  is  void,  and  the 
new  locator  acquires  no  rights  under  it.  ...  If  a  claim  be 
relocated  as  a  forfeited  or  abandoned  claim,  such  relocation 
admits  the  validity  of  the  prior  location,  and  the  issue  then 
is,  conceding  such  prior  location,  whether  the  prior  locator 
has  lost  his  right  by  forfeiture  or  by  abandonment ;  but  where 
a  subsequent  locator  bases  his  right  upon  the  contention  that 
the  prior  locator  never  made  a  valid  location  under  the  law, 
then  he  is  not  relocating  a  forfeited  or  abandoned  claim,  but 
is  making  an  original  location  of  a  claim,  the  prior  attempted 
location  of  which  is  invalid.  In  such  a  case  the  issue  is  not 
whether  the  prior  locator  has  lost  a  possessory  right  once 
legally  established,  but  whether  the  prior  locator  ever  estab- 
lished a  legal  right.  In  such  a  case  the  statute  referred  to 
has  no  application,  and  it  not  only  would  not  be  proper  for 
the  new  locator  to  state  in  his  location  notice  that  he  located 
the  claim  as  abandoned  property,  but  such  statement,  if  made, 
would  preclude  him  from  contesting  the  question  to  be  deter- 
mined, namely,  the  validity  of  the  prior  location"  (citing 
cases). 

Thus  the  rule  is  limited  only  to  such  issues  as  can  be  raised 
by  the  prior  locator  as  against  the  subsequent  locator  seeking 
to  acquire  the  possessory  right  alleged  to  have  been  lost  to 
the  prior  locator  by  abandonment  or  forfeiture,  making  the 
grounds  upon  which  the  subsequent  location  is  made  the  con- 
testing factor.  The  statute  has  never  been  held  to  apply  to  a 
case  where  the  subsequent  locator  makes  his  new  location 
as  a  location  of  open,  unappropriated,  public  domain,  and  the 
locator  does  not  thereby  seek  to  acquire  some  right  lost  to  a 
former  claimant,  and  such  former  claimant  asserts  no  rights 
adverse  to  such  subsequent  location.  Here  the  subsequent 
locators  base  this  right,  not  upon  the  abandonment  or  forfeit- 
ure of  the  prior  location,  nor  upon  the  invalidity  of  such 
prior  location,  but  upon  an  original  location  of  open,  unappro- 
priated, public  mineral  land.  Then  no  issue  of  abandonment 
or  forfeiture  taking  place,  by  which  the  lands  became  open 
and  subject  to  location,  can  be  raised  to  which  the  statute 
could  relate.  That  issue  was  disposed  of  by  stipulation  so 
far  as  it  concerns  this  case.  Had  the  first  locator,  T.  G. 
Condon,  adversed  appellant's  patent  proceedings,  and  in  sup- 
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port  of  such  adverse  commenced  this  action  because  appel- 
lant's grantors,  as  to  his  subsequent  locators,  had  failed  to 
state  in  their  location  notice  that  their  location  was  located 
as  abandoned  property,  then  the  issue  would  be  whether  the 
Condon  location  was  abandoned  or  forfeited,  and  the  statute 
would  apply,  causing  the  subsequent  location  to  be  void,  for 
such  failure  to  so  state  comes  within  the  requirements  of  the 
statute,  and  in  such  case  the  location  was  presumably  located 
as  abandoned  property.  The  statute  while  in  force  was  a 
statute  of  repose,  intended  for  the  protection  of  original  loca- 
tors, preserving  their  rights,  once  legally  established.  When 
they  assert  no  right,  the  reason  of  the  rule  of  protection  no 
longer  exists.  The  reasons  failing,  the  rule  must  fail.  Con- 
don, failing  to  adverse  appellant's  application  for  a  patent 
upon  the  grounds  that  appellant's  grantors  failed  to  state 
in  their  relocation  notice  if  the  whole  or  any  part  of  the 
claim  was  located  as  abandoned  property,  terminated  all  his 
rights,  and  appellee,  having  acquired  none  of  his  rights,  can- 
not adverse  the  application  for  him  and  thus  acquire  the 
rights  lost  to  him. 

The  object  and  function  of  location  notices  does  not  extend 
to  conferring  full  title  to  mining  property.  Other  acts  of 
location  must  be  also  performed  to  confer  rights.  The  object 
and  functions  of  a  location  notice  as  it  relates  to  title  have 
been  discussed  in  many  cases.  In  Strepey  v.  Stark,  7  Colo. 
614,  617,  5  Pac.  113,  the  Colorado  supreme  court  thus  dis- 
cusses such  subjects : 

**It8  objects  and  functions  are  peculiar;  it  diflEers  from 
ordinary  documentary  muniments  of  title  in  that  it  is  not  a 
title  nor  proof  of  title;  nor  does  it  constitute,  or  of  itself 
establish,  the  possessory  right  in  issue,  and  to  which  it  re- 
lates. It  is  purely  a  creature  of  the  statute,  and,  under  the 
evident  legislative  intent,  its  purposes  and  functions  are  two- 
fold: When  duly  recorded,  it  becomes  notice  to  the  world 
of  the  facts  therein  set  forth,  namely,  a  description  of  the 
premises  claimed,  and  by  whom  and  when  located,  in  order 
to  secure  the  discoverer  or  claimant  against  others  seeking  to 
locate  the  same  ground ;  and  is  thus  constructive  notice  of  the 
claimant's  possession.  In  addition  to  this  purpose  which  it  is 
to  serve,  it  would  seem  that  by  statute  such  certificate  is  made 
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one  of  the  steps  requisite  to  constitute  a  perfected  mining 
location." 

The  notice  rejected  contains  all  the  matters  the  local  stat- 
ute (paragraph  3232,  Revised  Statutes  of  Arizona  of  1901) 
required  location  notices  to  contain;  and  it  was  recorded 
within  90  days  after  the  commencement  of  the  location,  as 
required  by  paragraph  3234  of  the  Revised  Statutes  of  Ari- 
zona of  1901,  thereby  meeting  the  first  of  the  above  purposes 
mentioned.  The  notice  was  posted  and  recorded  as  one  of 
the  steps  requisite  to  constitute  a  perfected  mining  location, 
so  it  comes  within  the  object  and  therefore  serves  to  perform 
the  functions  for  which  the  law  intended  it  to  serve. 

If  we  concede,  for  the  purposes  of  this  opinion,  that  by 
reason  of  the  requirements  of  paragraph  3241,  supra,  the 
location  notice  in  question  was  defective  when  posted  and 
recorded,  because  it  failed  to  contain  the  statutory  recital  that 
the  notice  for  that  reason  was  voidable  but  not  void  (Kinney 
V.  Lundy,  11  Ariz.  75,  89  Pac.  496),  then  it  was  subject  to 
amendment  under  paragraph  3238  of  the  Revised  Statutes  of 
Arizona  of  1901,  paragraph  4034  of  the  Civil  Code  of  Arizona 
of  1913.  Kinney  v.  Lundy,  supra;  Tombstone  Townsite 
Cases,  2  Ariz.  272,  15  Pac.  26.  Other  authorities  have  recog- 
nized the  amendable  character  of  location  notices  when  de- 
fective, and  we  consider  the  question  of  the  power  to  amend 
errors  and  defects  in  the  notice  and  the  effect  of  the  amend- 
ment as  well  settled  in  the  western  mining  states,  including 
this  jurisdiction,  but  a  reference  to  some  of  the  cases  and  a 
presentation  of  some  of  the  discussions  in  the  authorities  will 
not  be  amiss  here. 

In  McEvoy  v.  Hyman,  25  Fed.  596,  the  United  States  cir- 
cuit court  speaking  through  Hallett,  Judge,  discussing  the 
statutes  of  Colorado  on  the  subject  of  amendments,  said : 

**It  will  be  observed  that  the  section  provides  for  correct- 
ing errors  and  defects  in  a  certificate  of  location,  as  well  as 
for  changing  the  boundaries  so  as  to  take  in  territory  not 
before  embraced  in  the  claim.  Doubts  have  arisen  as  to 
whether  the  proviso  in  relation  to  existing  rights  is  applicable 
to  the  clause  which  refers  to  errors  and  defects  in  the  cer- 
tificate. The  better  opinion  appears  to  be  that  the  proviso 
relates  only  to  the  matter  of  taking  into  the  claim  new  terri- 
tory.   Apparently  that  was  tlie  matter  to  which  the  attention 
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of  the  legislative  assembly  was  chiefly  directed.  It  is  perhaps 
unfortunate  that  the  question  of  amending  a  certificate  and 
of  changing  the  boundaries  of  a  claim,  which  amounts  to  a 
relocation,  should  be  expressed  in  general  terms  relating  to 
both  subjects,  and  in  one  section  of  the  law.  But  the  con- 
fusion resulting  from  such  an  attempt  should  not  obscure 
the  purposes  of  the  law.  Errors  and  mistakes  in  certificates 
of  location  are  of  frequent  occurrence.  Under  the  law  as  it 
is  at  present,  a  full,  complete,  and  unimpeachable  certificate 
cannot  be  made  without  the  aid  of  a  surveyor.  .  .  .  Everyone 
who  is  at  all  familiar  with  mining  locations  knows  that,  in 
practice,  the  first  record  must  usually,  if  not  always,  be  im- 
perfect. Recognizing  these  difficulties,  it  has  never  been  the 
policy  of  the  law  to  avoid  a  location  for  defects  in  the  record, 
but  rather  to  give  the  locator  an  opportunity  to  correct  his 
record  whenever  defects  may  be  found  in  it.  Such  seems  to 
be  the  meaning  of  the  first  clause  of  the  section  above.  If, 
at  any  time,  a  certificate  shall  be  found  defective  or  erroneous, 
it  may  be  amended;  and  section  16  (Oen.  Stats.  1883,  p.  722) 
of  the  same  act,  which  declares  that  defective  certificates  shall 
be  void,  when  read  in  connection  with  this  section  and  quali- 
fied by  it,  will  be  understood  as  saying  that  defective  certifi- 
cates are  lacking  in  force  and  sufficiency  until  amended  as 
provided  in  section  25,  but  not  wholly  void.  A  void  thing  is 
null,  and  not  subject  to  amendment.  A  thing  in  esse  is  a 
condition  precedent  to  the  exercise  of  the  power  of  amend- 
ment, for  a  living  graft  cannot  be  put  on  a  dead  stock,  there- 
fore it  is  not  correct  to  say  that  an  imperfect  certificate  is 
void.  When  amended  it  has  full  life,  and  the  amendment 
takes  effect  with  the  original  as  of  the  date  of  the  latter.  This 
is  the  function  and  proper  office  of  an  amendment,  to  put  the 
original  in  perfect  condition  as  if  it  had  been  complete  in 
the  first  instance"  (citing  Strepey  v.  Stark ^  7  Colo.  614,  5 
Pac.  Ill,  'as  supporting  the  proposition  of  the  right  of  a 
locator  to  amend  his  certificate). 

The  question  discussed  in  Frisholm  v.  Fitzgerald,  25  Colo. 
290,  53  Pac.  1109,  is  thus  stated: 

**.  .  .  We  will  dispose  of  the  objection  upon  the  assumption 
that  appellants'  locations  were  made  upon  a  valid  discovery, 
and  that,  in  so  far  as  they  might  thereby  acquire  intervening 
rights,  they  have  done  so,  and  determine  whether,  under  such 
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drciunstanceB,  a  defective  certificate  is  susceptible  of  amend- 
ment. While  by  section  2400,  General  Statutes,  it  is  declared 
that  a  certificate  .  .  .  shall  be  void,  yet  by  section  2409  it  is 
provided'*  (quoting  the  statute). 

After  citing  and  quoting  from  McEvoy  v.  Hyman  (C.  C), 
25  Fed.  596, 15  Morr.  Min.  Rep.  397,  Strepey  v.  Stark,  7  Colo. 
614,  5  Pac.  Ill,  the  court  says: 

**We  think,  therefore,  that  the  court  properly  admitted 
the  original  and  amended  certificates  of  appellee  in  evidence." 

In  DuTican  v.  Fulton,  15  Colo.  App.  140,  61  Pac.  244,  the 
Colorado  court  of  appeals  had  before  it  the  question  of  the 
admissibility  of  the  original  and  amended  location  certificate, 
and,  after  reviewing  a  number  of  cases,  summarized  its  con- 
clusion in  these  words :  > 

**  We  hold  that  there  is  on  the  face  of  the  second  certificate 
a  sufficient  and  adequate  description  by  reference  to  a  natural 
object  and  a  permanent  monument.  We  further  hold  that 
the  original  location  certificate  is  admissible,  and  that  it, 
with  the  additional  certificate,  may  be  used  to  determine  any 
point  in  the  claim  or  in  the  description  of  it  by  the  required 
reference  to  a  natural  object  and  a  permanent  monument." 

In  Morrison  v.  Began,  8  Idaho,  291,  67  Pac.  955,  the  supreme 
court  of  Idaho  followed  the  same  rule. 

Mr.  Lindley,  in  the  third  edition  of  his  work  on  Mines,  in 
discussing  the  object  and  functions  of  amended  certificates, 
in  volume  2,  section  398,  page  929,  says : 

**  Where  the  object  [of  the  amendment]  is  simply  to  cure 
imperfections  and  obvious  defects,  and  there  is  no  attempt 
to  include  new  ground,  the  amended  certificate  will  relate 
back  to  the  original,  in  spite  of  intervening  locations"  (citing 
McEvoy  V.  Hyman  [C.  C],  25  Fed.  596,  599,  15  Morr.  Min. 
Bep.  397 ;  Tombstone  Townsite  Cases,  2  Ariz.  272,  15  Pac.  26, 
27;  HaU  V.  Amott,  80  Cal.  348,  22  Pac.  200,  203;  Frisholm 
V.  Fitzgerald,  25  Colo.  290,  53  Pac.  1109  (dissenting  opin- 
ion) ;  Duncan  v.  Fulton,  15  Colo.  App.  140,  61  Pac.  244,  246, 
20  Morr.  Min.  Rep.  522;  Morrison  v.  Regan,  8  Idaho,  291, 
67  Pac.  955;  Bismarck  Mt.  O.  M,  Co.  v.  North  Sunbeam  Q. 
Co.,  14  Idaho,  516,  95  Pac.  14, 16 ;  Bergquist  v.  West  Virginia- 
Wyoming  Copper  Co.,  18  Wyo.  234,  106  Pac- 673,  677). 

It  was  reversible  error  for  the  court  to  reject  the  original 
location  notice  of  the  Eagle  No.  2  upon  the  grounds  stated 
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in  the  objection.  The  court  further  erred  in  rejecting  the 
offer  of  the  original  notice,  with  its  amendment,  for  the  same 
reason.  Alone,  the  original  location  notice  is,  on  its  face, 
an  original  location  notice  su£Scient  in  contents  to  supply  the 
necessary  step  of  a  location  of  open,  unappropriated,  public 
mineral  land;  and  if  such  location  was  made  as  a  location 
of  abandoned  or  forfeited  mining  ground,  then  if  the  prior 
locator  of  the  ground  were  here  complaining,  yet  the  notice 
in  its  present^ form  would  be  admissible  prima  facie  tending 
to  establish  a  link  in  the  location,  and  would  become  ineffective 
only  when  the  prior  locator  would  show  by  proof  that  such 
location  was  made  as  a  location  of  abandoned  property,  and 
was  based  on  the  abandonment  or  forfeiture  of  the  property, 
and  in  such  event  the  location  notice  would  not  be  inadmis- 
sible because  of  the 'defect,  if  the  defect  had  been  cured  by 
amendment  and  the  amended  notice  accompanied  the  original 
in  the  offer. 

For  these  reasons  the  judgment  must  be  reversed  and  the 
cause  remanded,  with  instructions  to  grant  a  new  trial. 

ROSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 

Motion  for  rehearing  denied  February  10,  1916. 


On  the  location  of  mining  elaims,  see  note  in  7  Ii.  &.  A.  (K.  S.)  766. 
Ab  to  relocation  of  claim  as  abandoned  or  forfeited,  see  note  in  68 
I..R.A.I 


[Civil  No.  1444.    Piled  June  12,  1915.) 
[149  Pac.  382.] 

JOHN  W.  FAULKNER,  Appellant,  v.  BOARD  OF  SUPER- 
VISORS OF  GILA  COUNTY,  ARIZONA,. Appellee. 

1.  MUNIOIPAL  COBPOaATIONS — INCORPORATION  OF  TOWN — STATUTES — NO- 

Ti€X. — Under  Civil  Code  of  1913,  paragraph  1822,  providing  that 
whenever  two-thirds  of  the  taxable  inhabitants  of  any  town  contain- 
ing a  population  of  500  or  more  shall  present  their  petition  to  the 
board  of  eounty  supervisors,  and  the  supervisors  shall  be  satisfied 
that  two-thirds  of  the  taxable  inhabitants  have  signed  such  petition, 
they  may,  by  an  order  of  record,  incorporate  such  town,  the  board 
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of  supervisors,  on  consideration  of  a  petition  for  the  incorporation 
of  a  town,  fair  and  legal  upon  its  &ce,  is  not  required  to  give  any 
notice  of  the  petition  or  any  hearing  thereon. 
2.  Gertiokabi — ^Judicial  Pbocesdinos — Boabi>  or  Sufervisobs — Stat- 
utes.— Civil  Code  of  1913,  paragraph  1822,  provides  that  whenever 
two-thirds  of  the  taxable  inhabitants  of  any  town  containing  a  popu- 
lation of  500  or  more,  shall  present  their  petition  to  the  board  of 
county  supervisors,  and  the  supervisors  shall  be  satisfied  that  two- 
thirds  of  the  taxable  inhabitants  have  signed  such  petition,  they  may, 
by  an  order  of  record,  incorporate  such  town.  Paragraph  1495  pro- 
vides that  the  writ  of  certioraH  shall  be  granted  where  an  inferior 
tribunal  or  board  exercising  judicial  functions  has  exceeded  its  juris- 
diction, and  there  is  no  appeal  nor  any  plain,  speedy  or  adequate 
remedy.  Held,  that  the  writ  could  not  be  used  to  review  the  action 
of  a  board  of  supervisors  in  incorporating  a  town,  since  such  action 
was  not  judicial,  but  was  an  exercise  of  legislative  or  ministerial 
functions;  and  that  Civil  Code,  title  6,  chapter  8,  providing  that  the 
attorney  general  or  county  attorney  might  institute  quo  warranto 
against  a  corporation  usurping  any  franchise,  and  that  on  their  re- 
fusal to  do  so,  any  person,  upon  leave  of  the  court  might  bring  the 
action,  provided  a  complete  and  ample  remedy  for  any  usurpation  of 
the  municipal  franchise. 
3.  Municipal  Cobporations — Incobpobation — Contest. — A  suit  by 
residents  and  taxpayers  of  a  town  to  test  the  validity  of  its  incor- 
poration on  petition  to  the  board  of  supervisors,  should  take  such 
form  as  to  allow  the  town  to  appear  in  court  and  defend. 

[As  to  collateral  attack  on  legality  of  municipal  organization^  see 
note  in  Ann.  Ou.'1913A,  592.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Gila.  G.  W.  Shute,  Judge.  Affirmed,  with  direc- 
tions that  application  for  writ  of  certiorari  be  dismisssed. 

Messrs.  Rawlins  &  Little  and  Mr.  J.  M.  Feier,  for  Ap- 
pellants. 

Mr.  Norman  J.  Johnson,  County  Attorney,  for  Appellee. 

ROSS,  C.  J.— June  1,  1914,  there  was  filed  with  the  board 
of  supervisors  of  Gila' county  a  petition  asking  that  the  town 
of  Winkelman  be  incorporated.  The  petition  recited  that 
the  town  contained  a  population  of  500  or  more  inhabitants, 
described  its  boundaries  by  metes  and  bounds,  asked  to  be 
incorporated  under  the  name  "town  of  Winkelman,"  and 


Digitized  by 


Google 


June,  1915.]     Faulkner  v.  Board  of  Supervisors.  141 

represented  that  the  signers  thereof  constituted  more  than 
two-thirds  of  the  taxable  inhabitants  of  the  town  as  proposed 
to  be  incorporated.  June  6,  1914,  the  board  of  supervisors 
considered  the  petition  and  caused  to  be  spread  upon  its 
minutes  a  resolution  that  recited,  among  other  things,  as 
follows : 

"Whereas,  after  due  inquiry  the  board  ascertained  that 
there  were  ninety-four  (94)  names  of  taxable  inhabitants 
upon  the  petition  hereinbefore  mentioned;  and  whereas,  this 
board  being  satisfied  that  the  town  of  Winkelman  and  the 
portion  thereof  described  in  the  matters  (metes)  and  bounds 
hereinafter  mentioned  contains  a  population  of  more  than 
tfive  hundred  (500)  inhabitants;  and  whereas,  this  board  is 
satisfied  that  more  than  two-thirds  of  the  taxable  inhabitants 
of  the  town  of  Winkelman  have  signed  the  petition  heretofore 
mentioned : 

'*Now,  therefore,  upon  motion  duly  made,  seconded  and 
carried  it  is  ordered  and  declared  that  the  town  of  Winkel- 
man is  hereby  incorporated  with  the  following  described  metes 
and  bounds,  to  wit:  [Here  follows  the  description.]  And 
from  the  date  hereof  the  inhabitants  within  the  metes  and 
bounds  hereinbefore  mentioned  shall  be  and  they  are  hereby 
declared  to  be  a  body  politic  and  corporate  by  the  name  of 
*  town  of  Winkelman.'  ..." 

In  the  same  resolution  the  board  appointed  the  members 
of  the  first  common  council. 

About  September  1,  1914,  the  petitioners  herein,  of  which 
there  are  three,  filed  their  application  with  the  superior  court 
of  Gila  county  alleging  that  they  were  residents  of  and  tax- 
payers in  said  town  of  Winkelman;  that  the  board  of  super- 
visors acted  without  jurisdiction  in  making  the  order  of 
incorporation  in  that  they  failed  to  take  or  hear  any  evidence 
whatsoever  to  establish  or  tending  to  establish  that  the  town 
of  Winkelman  contained  500  or  more  inhabitants;  or  that 
two-thirds  of  the  taxable  inhabitants  residing  within  the 
proposed  town  signed  said  petition;  or  that  the  signatures 
to  petition  were  genuine,  and  prayed  a  writ  of  certiorari  be 
issued  to  the  board  of  supervisors,  commanding  them  to  make 
return  of  their  proceedings  in  the  matter  of  the  incorporation 
of  Winkelman  together  with  the  evidence  taken  and  heard 
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by  them  in  such  proceedings.  The  writ  was  issued  September 
5,  1914,  returnable  September  28,  1914. 

Before  the  return  was  filed  by  the  board,  a  motion  was 
made  to  quash  the  writ  of  certiorari  on  account  of  defect  of 
parties  plaintiff,  and  inappropriate  remedy.  We  do  not  give 
the  substance  of  the  return  as  we  do  not  think  it  important 
to  the  decision.  The  motion  to  quash  was  granted  and  judg- 
ment entered  for  appellee,  from  which  this  appeal  is  taken. 

The  power  to  grant  licenses  to  communities  amounting  to 
towns  and  cities  of  500  population  or  more,  to  exercise  the 
functions  of  municipal  corporations  is  conferred  on  the  boards 
of  supervisors  by  paragraph  1822  of  the  Civil  Code  of  1913. 
The  boards  of  supervisors  are  constituted  by  this  statute  the 
agents  of  the  state  with  authority,  upon  being  satisfied  that 
the  conditions  therein  prescribed  exist,  to  issue  the  state's 
license  to  petitioning  communities  endowing  them  with  cer^ 
tain  of  the  powers  and  prerogatives  of  the  sovereign.  It  is 
not  provided  by  this  statute  what  steps  the. board  shall  take 
in  determining  the  qualifications  of  the  city  or  town  to  entitle 
it  to  incorporation.  The  condition  is  that  the  board  ''shall 
be  satisfied,"  that  the  proposed  corporation  contains  a  popu- 
lation of  500  or  more,  and  that  two-thirds  of  the  taxable 
inhabitants  therein  have  joined  in  the  petition  praying  for 
the  incorporation,  whereupon  it  becomes  the  duty  of  the 
boards  by  an  order  to  be  entered  of  record  to  declare  such 
city  or  town  incorporated. 

It  appears  from  the  application  or  petition  of  appellants 
for  the  writ  of  certiorari  that  on  June  6,  1914,  the  board  of 
supervisors  acting  upon  a  petition  praying  for  the  incorpora- 
tion of  the  town  of  Winkelman,  fair  and  legal  upon  its  face, 
made  and  entered  an  order  declaring  the  town  incorporated, 
and  appointed  for  it  a  common  council,  vested  with  the  exer- 
cise of  its  corporate  powers.  See  section  1825,  Civil  Code 
1913.  There  is  nothing  in  the  statute  providing  for  notice 
or  hearing  upon  the  petition  to  incorporate.  In  Territory 
Y.  Town  of  Jerome,  7  Ariz.  320,  64  Pac.  417,  a  proceeding  in 
the  nature  of  guo  uHirranto,  it  was  held  that  the  failure  to 
provide  for  notice  did  not  invalidate  the  law.  The  court  in 
that  case  said: 

'*The  legislature  of  the  territory  of  Arizona,  the  same  as 
any  other  legislature  when  not  otherwise  restricted,  has  the 
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right  to  create,  enlarge,  and  restrict  municipal  franchises, 
and  especially  those  municipal  franchises  which  look  to  the 
government  of  a  portion  of  the  people.  It  has  a  right  to 
enlarge  or  curtail  the  territorial  boundaries  of  a  municipal 
corporation.  It  has  a  right  to  do  that  quickly,  instantane- 
ously, without  notice  to  anybody.  ...  It  was  not  necessary 
for  the  legislature,  in  passing  a  general  act,  which  may  be 
complied  with  and  must  be  complied  with  by  every  community 
seeking  to  be  incorporated  as  a  city  or  town,  to  provide  for 
the  publication  of  notice  or  issuing  of  summons  to  anyone, 
or  the  giving  of  any  notoriety  to  what  two-thirds  of  its  tax- 
able inhabitants  demand." 

If  no  notice  of  the  application  for  incorporation  is  neces- 
sary under  the  law,  it  would  follow  that  no  hearing  was  re- 
quired, the  only  duty  of  the  board  being  to  satisfy  themselves 
from  an  examination  and  inspection  of  the  papers  presented 
that  the  community  asking  for  incorporation  contained  500  or 
more  inhabitants,  and  that  two-thirds  of  the  taxable  inhab- 
itants thereof  had  joined  in  the  petition  praying  for  incor- 
poration. 

It  is  provided  in  paragraph  1495  of  the  Civil  Code  of  1913, 
that  the  writ  of  certiorari '^shsXl  be  granted  in  all  cases  when 
an  inferior  tribunal,  board  or  officer,  exercising  judicial 
functions,  has  exceeded  the  jurisdiction  of  such  tribunal, 
board  or  officer,  and  there  is  no  appeal,  nor,  in  the  judgment 
of  the  court,  any  plain,  speedy  and  adequate  remedy."  This 
writ  cannot  be  used  to  review  the  actions  of  inferior  tribunals, 
boards  or  officers,  in  the  exercise  of  legislative,  executive  or 
ministerial  functions.  It  is  confined  to  a  review  of  judicial 
action,  and  then  only  to  determine  whether  the  inferior 
tribunal,  board  or  officer  has  exceeded  its  jurisdiction,  or  acted 
without  jurisdiction.  As  was  said  in  McKemie  v.  Board  of 
Education,  1  Cal.  App.  406,  82  Pac.  393: 

**Itis  not  a  writ  of  error.  Its  purpose  is  not  to  consider 
errors  or  irregularities  committed  in  the  exercise  of  an  ad- 
mitted jurisdiction,  nor  to  correct  mistakes  of  law  in  conduct- 
ing a  proceeding  of  which  the  inferior  tribunal,  board,  or 
officer  had  jurisdiction.  Nor  can  it  be  used  for  the  purpose 
of  determining  whether  or  not  the  evidence  was  sufficient  to 
support  the  particular  order,  resolution  or  matter  complained 
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of,  provided  the  law  and  the  machinery  employed  were  such 
as  to  give  the  inferior  tribunal  jurisdiction." 

It  seems  quite  clear  that  in  passing  the  order  here  attacked, 
the  board  of  supervisors  were  not  exercising  any  judicial 
power.  The  petition  presented  to  the  board  was  sufficient 
in  law.  That  it  conformed  to  the  statute  in  substance  and 
form  is  not  questioned.  Its  presentation  to  the  board  con- 
ferred jurisdiction  on  that  body  to  act.  They  could  act  upon 
an  ex  parte  petition.  They  count  the  population  within  the 
proposed  incorporation  and  determine  if  there  are  500  or 
more.  This  is  a  clerical,  ministerial  act.  They  then  ascer- 
tain the  number  of  taxable  inhabitants  in  the  proposed  incor- 
poration, and  by  the  application  of  arithmetical  principles 
find  out  if  two-thirds  of  the  taxable  inhabitants  have  signed 
the  petition  for  incorporation — another  ministerial  act.  It 
is  doubtful  if  they  may  change  the  boundaries  and  give  the 
incorporation  other  boundaries  than  those  set  forth  in  the 
petition.  But  if  that  may  be  done,  it  is  legislative  action  and 
not  judicial.  Borchard  v.  Board  of  Supervisors,  144  Cal.  10, 
77  Pac.  708,  710. 

The  board's  only  judicial  act,  if  it  may  be  said  so  to  be, 
was  the  passing  upon  the  sufficiency  of  the  petition  to  invoke 
their  jurisdiction  in  connection  with  the  further  necessary 
legislative  and  ministerial  acts  to  satisfy  them  that  the  prayer 
of  the  petition  should  be  granted.  The  action  of  the  board, 
of  which  complaint  is  made,  not  being  judicial,  the  proceed- 
ing by  writ  of  certiorari  to  review  the  action,  is  not  authorized 
by  the  law.  If,  in  fact,  the  board  of  supervisors  should  have 
exceeded  the  authority  granted  them  by  the  state,  and  de- 
clared a  community  containing  a  population  of  less  than  500 
incorporated,  or  declare  it  incorporated  when  less  than  two- 
thirds  of  the  taxable  inhabitants  have  petitioned  for  incor- 
poration, even  though  its  population  may  be  500  or  more,  who 
should  be  permitted. to  complain?  The  municipal  franchise 
is  a  grant  by  the  state  under  a  general  law.  It  may  condone 
or  overlook,  for  the  public  good,  any  irregularities  or  errors 
of  its  agent  in  granting  or  issuing  the  franchise  or  license. 
In  this  case,  the  franchise  to  act  as  a  municipal  corporation 
was  granted  to  the  town  of  Winkdman  on  June  6,  1914.  On 
that  date  a  common  council,  in  which  its  corporate  powers 
are  vested,  was  appointed.    Presumably  it  took  up  the  duties 
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and  functions  imposed  by  the  acceptance  of  the  franchise  and 
entered  upon  their  discharge  by  providing  sanitary  and  police 
regulations,  making  of  local  improvements,  and  incurring 
debts  and  obligations. 

The  parties  who  bring  this  proceeding  were  not,  under  the 
law,  entitled  to  be  noticed  or  to  be  heard,  except  perhaps  as 
a  matter  of  grace,  upon  the  petition  for  incorporation.  If 
parties  have  no  legal  right  to  be  heard  in  limine,  may  they, 
after  proceedings  have  been  had  affecting  a  municipal  cor- 
poration, in  their  private  capacity,  institute  an  action  which, 
if  successful,  would  annul  the  franchise  and  all  acts  of  the 
corporation  thereunder?  We  think  a  contrary  policy  is  con- 
templated, and  that  the  legislature  has  provided  a  complete 
and  ample  remedy  where  there  is  a  usurpation  of  any  of  the 
state's  franchises.  It  is  provided  in  chapter  8,  title  6  of  the 
Civil  Code,  that  the  attorney  general  or  county  attorney  may 
in  proper  cases  institute  proceedings  in  the  nature  of  quo 
warranto  against  any  person,  association  or  corporation  who 
usurps  any  franchise,  and  in  case  these  Officers  refuse  to  bring 
such  action  any  person  upon  leave  of  the  court  may  bring 
the  action. 

McQuillin  on  Municipal  Corporations,  section  158,  says: 
**  Generally,  the  state,  being  the  creator  of  municipal  cor- 
porations, only  is  permitted  to  question  their  creation  or 
impeach  their  corporate  existence  by  information  in  the 
nature  otquo  warranto,  or  other  direct  proceeding." 

Aside  from  the  general  policy  announced  in  this  rule,  it 
should  be  borne  in  mind  that  in  the  proceeding  by  certiorari, 
neither  the  municipality  nor  the  taxable  inhabitants  who  peti- 
tioned for  incorporation  are  made  a  party  to  the  action.  The 
suit  should  take  such  form  as  to  allow  the  incorporation  to 
appear  in  court  and  defend.  Velasques  v.  Zimmerman,  30 
Colo.  355,  70  Pac.  419. 

Judgment  is  affirmed,  with  directions  that  the  application 
for  writ  of  certiorari  be  dismissed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 

XVII  Aria.— 10 
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[CivU  No.  1426.    Piled  June  12,  1915.] 
[149  Pac.  384.] 

THE  LBADVILLB  MINING  COMPANY,  a  Corporation, 
and  H.  B.  DUGAN  and  G.  M.  GRBBNIDGB,  Inter- 
veners, Appellants,  iv.  GBORGB  E.  HBMPHILL,  Ap- 
pellee. 

1.  Brokers— Commissions — ^Whin  Earned.— ^A  broker  employed  to  pro- 

cure a  purchaser  at  a  price  to  be  fixed  by  the  principal  when  he  and 
the  prospective  purchaser  meet  performs  his  duty  when  he  procures 
a  customer  who  enters  into  a  contract  with  the  principal  to  pur- 
chase, though  the  principal  effected  a  sale  without  the  aid  of  the 
broker. 

2.  Brokers — Commissions — When   Earned. — Where   a   principal   em- 

ploys two  or  more  brokers  to  make  a  sale  of  his  property,  and  the 
brokers  act  independently  and  with  knowledge  of  the  fact,  the  one 
who  first  completes  a  sale  is  entitled  to  the  commission,  though  the 
other  brokers  may  have  rendered  services  contributing  to  the  final 
result. 

3.  Brokers  ^- Employment  —  Contracts  —  Rights    of    Parties.  —  A 

broker  employed  to  procure  for  a  commission  a  customer  with  whom 
the  principal  would  enter  into  an  option  contract  on  such  terms  as 
might  be  agreed  on  between  the  principal  and  the  customer  need  not 
consummate  a  deal,  and  where  the  principal  employed  another 
broker  to  consummate  a  trade  with  the  customer  procured  by  the 
former  broker  the  principal  was  liable  for  double  commissions. 

4.  Brokers — Commissions — ^When  Earned. — A  broker  employed  to  pro- 

cure for  a  commission  a  customer  with  whom  the  principal  could 
enter  into  an  option  contract  for  the  purchase  of  property  need 
only,  to  recover  the  commission,  be  the  procuring  cause  of  negotia- 
tions resulting  in  a  binding  contract. 

[As  to  when  a  broker's  commissions  are  earned,  see  notes  in 
28  Am.  St.  Bep.  646;  139  Am.  St.  Bep.  225.] 

5.  Appeal  and  Error — Yeroigt — Beview. — The  weight  of  the  evidence 

is  exclusively  for  the  jury,  and  their  verdict  will  not  be  disturbed 
on  appeal. 

6.  Appeal  and  Error — Harmless  Error — Erroneous  Instructions. — 

Where  a  correct  result  was  reached  by  the  jury,  and  another  trial 
with  a  proper  charge  could  not  change  the  result,  technical  errors 
in  the  charge  are  not  reversible. 

APPBAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Cochise.    J.  E.  O'Connor,  Judge.    AflSrmed. 
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Mr.  Wm.  B.  Cleary  and  Messrs. :  Richardson  &  Pattee,  for 
Appellant. 

Mr.  J.  F.  Ross  and  Mr.  Bruce  Stephenson,  for  Appellee. 

FRANKLIN,  J.— On  or  about  October  22,  1912,  the  appel- 
lant, Leadville  Mining  Company,  who  was  defendant  below, 
by  its  agreement  gave  an  option  to  one  ApoUos  Fuller  to 
purchase  its  property  situate  in  the  Turquoise  mining  dis- 
trict, Cochise  county,  Arizona,  and  the  said  Fuller  having 
paid  to  appellant  on  account  of  said  option  some  $30,000,  the 
appellee,  as  plaintiff,  brought  this  action  to  recover  compen- 
sation for  his  services  in  the  matter.  The  plaintiff's  right 
to  remuneration  must  necessarily  arise  by  reason  of  a  con- 
tract therefor,  either  express  or  implied.  We  must  note  with 
care  this  agreeement,  if  any,  and  if  we  can  get  a  clear  com- 
prehension of  this  essential  and  basic  feature,  it  will  not  be 
difficult  to  ascertain  in  what  manner  and  to  what  extent  the 
party  seeking  remuneration  shall  be  compensated  for  his 
services,  if  at  all. 

Owing  to  the  variations  in  the  form  of  the  condition  of  a 
broker's  emplojrment,  it  must  readily  occur  how  impossible 
it  is  to  deduce  any  general  rule  as  to  his  undertakings  gov- 
erning a  given  case,  and  in  this  case  an  oversight  to  first 
clearly  ascertain  the  facts  before  attempting  to  accommodate 
a  rule  of  law  to  the  situation  has  invited  a  misapprehension 
of  its  true  perspective,  and  has  occasioned  some  confusion 
as  to  the  real  issue  involved  in  the  trial  of  the  case.  "The 
right  of  a  commission  for  the  sale  of  land,"  says  Mr.  Justice 
McClain,  in  Jones  v.  Buck  (Iowa),  120  N.  W.  112,  "is  de- 
pendent so  much  upon  the  terms  of  the  agreement  under 
which  such  commission  is  claimed  that  authorities  applicable 
to  one  set  of  facts  and  language  used  in  opinions  with  refer- 
ence thereto  may  be  entirely  without  application  to  facts 
which  are  essentially  different."  Was  there  a  special  con- 
tract of  employment,  and  if  so,  what  service  did  the  party 
who  asks  for  compensation  undertake  to  perform,  and  has  he 
performed  the  service  contracted  for!  If  the  services  con- 
tracted for  have  been  performed,  does  the  contract  fix  the 
amount  of  compensation  for  such  services?  Such  are  the  in- 
quiries in  this  case.    In  substance  the  complaint  alleges  that 
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the  appellee  had  a  contract  with  the  appellant,  by  which  he 
was  employed  to  procure  a  customer  with  whom  the  appellant 
would  enter  into  an  optional  contract  for  the  purchase  of  the 
appellant's  properties,  known  as  the  Leadville  properties, 
situate  in  'the  Turquoise  mining  district,  Cochise  county, 
Arizona,  and  that  it  was  agreed  between  appellant  and  ap- 
pellee that  appellee  should  receive  as  compensation  for  his 
services  a  commission  of  10  per  cent  of  any  and  all  moneys 
paid  to  appellant  on  account  of  said  optional  contract;  that 
this  contract  of  employment  further  provided  that  all  the 
terms  and  conditions  of  any  such  optional  contract  were  left 
entirely  with  and  were  to  be  fixed  by  the  said  appellant  and 
the  customer  secured  by  appellee;  that  appellee  did  secure 
a  customer,  and  that  appellant  and  such  customer  did  enter 
into  an  agreement  by  which  said  customer  was  given  an  option 
to  purchase  said  properties  and  has  paid  on  account  of  said 
option  some  $30,000. 

Before  the  trial,  by  leave  of  court,  one  S.  M.  Greenidge  and 
one  H.  E.  Dugan  were  permitted  to  intervene  in  said  action. 
In  the  answer  and  petition  in  intervention  they  set  up  a  con- 
tract of  employment  with  the  appellant,  and  also  pleaded 
a  recognition  in  writing  by  appellant  of  said  contract  of 
employment,  which  is  as  follows: 

**Know  all  men  by  these  presents,  that  whereas,  the  Lead- 
ville Mining  Company,  a  corporation,  duly  organized  and 
existing  under  the  laws  of  the  state  of  Arizona,  is  the  owner 
of  valuable  mining  properties,  situate  in  the  Turquoise 
mining  district,  in  Cochise  county,  state  of  Arizona,  and 
is  desirous  of  selling  the  same,  does  by  these  presents,  ac- 
knowledge that  S.  M.  Greenidge,  mining  engineer  and  broker 
of  Douglas,  Arizona,  has  assisted  and  finally  concluded  the 
sale  of  the  said  properties  to  ApoUos  Fuller,  and  that  the 
said  S.  M.  Greenidge  was  requested  by  the  said  company  to 
sell  said  properties  upon  the  condition  that  if  the  said  Green- 
idge consummate  a  sale  of  the  same,  he  should  receive  a  com- 
mission of  10  per  cent .  of  the  purchase  price  for  which  said 
properties  were  to  be  sold.  The  said  commission  shall  be  paid 
to  the  said  Greenidge  as  the  same  is  paid  to  the  company; 
that  is  to  say,  10  per  cent  of  each  payment  as  it  is  paid,  to 
be  set  aside  to  the  credit  of  the  said  Greenidge  in  the  First 
National  Bank  of  Douglas,  Arizona. 
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"Done  at  Pearce,  Cochise  county,  Arizona,  October  21, 
1912." 

The  interveners  further  show  that  while  the  contract  was 
in  the  name  of  Greenidge,  the  said  Dugan  was  equally  inter- ' 
ested  with  him  therein,  and  that  they  have  received  from 
appellant  the  sum  of  $3,000  for  said  services.  Whether  or 
not  the  leave  to  intervene  on  the  showing  made  was  improvi- 
dently  granted  because  interveners  did  not  show  an  interest 
in  the  subject  matter  of  appellee's  suit  which  could  be  affected 
by  the  judgment ;  in  other  words,  because  interveners  do  not 
show  they  were  possessed  of  such  an  interest  in  the  subject 
matter  of  the  action  of  such  a  direct  and  immediate  character 
that  "they  would  either  gain  or  lose  by  the  direct  legal  effect 
and  operation  of  the  judgment,"  we  do  not  pause  to  con- 
sider. Interveners  have  not  appealed.  But  that  such  inter- 
vention did  occasion  much  confusion  as  to  the  real  issue,  in 
the  ease,  to  the  disadvantage  of  appellee  becomes  apparent. 

The  duties  of  a  broker  in  the  absence  of  a  special  contract 
therefor  may,  of  course,  be  broadened  or  narrowed  accord- 
ing as  a  special  contract  for  such  services  shall  specify.  Here 
we  observe  a  marked  difference  in  the  services  which  the 
appellee  undertook  to  perform,  and  the  services  which  the 
interveners  undertook  to  perform.  The  services  of  appellee 
were  in  reality  those  of  a  middleman,  whose  duty  is  performed 
when  by  his  efforts  as  the  procuring  cause  the  buyer  and  seller 
are  brought  together  and  a  sale  results,  even  though  the  owner 
of  the  property  effects  the  sale  without  the  aid  of  the  person 
who  brought  the  owner  and  purchaser  together.  In  Stewart 
V.  Mather,  32  Wis.  344,  Chief  Justice  Dixon  says: 

"A  broker  whose  undertaking  merely  is  to  find  a  purchaser 
at  a  price  fixed  by  the  seller,  or  at  a  price  which  shall  be  satis- 
factory to  the  seller  when  he  and  the  purchaser  meet,  is  in 
reality  only  a  *  middleman/  whose  duty  is  performed  when  the 
buyer  and  seller  are  brought  together." 

Under  the  contract  of  employment  relied  upon  by  the  inter- 
veners they  undertook  to  negotiate  a  deal,  and  their  right 
to  compensation  was  upon  condition  that  they  finally  conclude 
or  consummate  a  deal.  The  undertaking  of  the  appellee  was 
simply  to  bring  the  parties  together.  He  had  no  hand  in  the 
negotiations  between  them,  but  they  were  to  make  their  own 
bargain  without    his  aid  or  interference,  his  compensation^ 
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however,  to  be  contingent  upon  such  bargain  being  finally 
concluded.  That  of  the  interveners  was  different  They 
were  called  upon  not  only  to  negotiate  a  bargain,but  to  finally 
conclude  and  consummate  the  same. 

Notwithstanding  this  marked  difference  in  their  respective 
undertakings,  and  the  fact  that  interveners  had  been  fully 
paid  for  their  services,  the  course  of  the  trial,  by  clever 
tactics  on  the  part  of  appellant,  drifted  into  a  contest  between 
appellee  and  the  interveners,  instead  of  a  contest  between 
appellee  and  appellant.  The  theory  was  pressed  with  more 
ingenuity  than  skill  that  appellee  and  interveners  were, 
under  their  respective  employment,  rival  brokers ;  their  rights 
being  governed  by  the  case  of  Garver  v.  Thoman,  15  Ariz. 
^8,  135  Pac.  724.  This  case  has  no  application  whatever 
here.  That  is  one  of  a  class  of  cases  where  a  principal  em- 
ploys more  than  one  broker  to  make  a  sale  of  property,  and 
the  several  brokers  act  independently  and  with  knowledge  of 
this  fact,  and  the  one  who  first  completes  a  sale  is  entitled 
to  the  commission.  In  such  a  case  a  number  of  brokers  may 
have  rendered  meritorious  services,  and  each  contributed 
something  essential  in  producing  the  ultimate  result,  and 
without  which  it  would  not  have  been  accomplished.  In  this 
circumstance  it  would  not  be  right  fqr  all  of  them  to  recover 
compensation,  so  a  discrimination  must  be  made  between  them 
to  ascertain  whose  services  must  be  deemed  the  efficient  and 
effective  cause  of  the  sale.  Such  was  the  case  of  Whitconib 
V.  Bacon,  170  Mass.  479,  64  Am.  St.  Rep.  317,  49  N.  E.  742, 
cited  as  authority  in  the  Oarver  Case,  supra.  In  this  latter 
case  the  court  said : 

"So  where  several  brokers  have  each  endeavored  to  bring 
about  a  sale  which  finally  is  consummated,  it  may  happen 
that  each  has  contributed  something  without  which  the  result 
would  not  have  been  reached.  One  may  have  found  the  cus- 
tomer who  otherwise  would  not  have  been  found,  and  yet 
the  customer  may  refuse  to  conclude  the  bargain  through  his 
agency ;  and  another  broker  may  succeed  where  the  first  has 
failed.  In  such  a  case,  in  the  absence  of  any  express  contract 
(italics  ours),  that  one  only  is  entitled  to  a  commission  who 
can  show  that  his  services  were  the  really  effective  means  of 
bringing  about  the  sale,  or,  to  use  the  language  of  Phillips, 
the  predominating  efficient  cause."  . 
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See,  also,  Scott  v.  Lloyd,  19  Colo.  401,  35  Pac.  733;  Daniel 
V.  Columbia  Heights  Land  Co.,  9  App.  D.  C.  483;  Farrar 
V.  Brodt,  35  111.  App.  617;  Mears  v.  Stone,  44  111.  App.  444;. 
Piatt  V.  Johr,  9  Ind.  App.  58,  36  N.  E.  294;  Higgins  v.  Miller, 
109  Ky.  209,  58  S.  W.  580;  Kice  v.  Dugan,  143  Ky.  676,  137 
S.  W.  240;  Ward  v.  Fletcher,  124  Mass.  224.;  Francis  v.  Eddy, 
49  Minn.  447,  52  N.  W.  43 ;  Vreeland  v.  Vetterlein,  33  N.  J.  L. 
247;  Dreyer  v.  12awcfe,  3  Daly  (N.  Y.),  434;  Baker  v.  Thomas, 
12  Miflc.  Rep.  432,  33  N.  Y.  Supp.  613 ;  Jennings  v.  Trummer, 
52  Or.  149,  132  Am.  St.  Rep.  680,  23  L.  R.  A.  (N.  S.)  164,  96 
Pac.  874;  Glascock  v.  Vanfleet,  100  TenD.  603,  46  S.  W.  449. 

As  we  have  said,  it  is  so  important  to  note  the  contract  of 
employment,  if  there  be  an  express  contract,  and  ascertain 
what  the  broker  undertook  to  do,  and  if  he  has  completed  his 
undertaking.  Under  the  allegations  of  his  complaint  the 
appellee  here  was  entitled  to  his  commissions  by  putting  the 
appellant  into  communication  with  the  one  who  took  an  option 
upon  the  property.  It  was  no  part  of  his  employment  to  con- 
summate the  deal,  for  the  consummation  thereof  was  by  the 
very  terms  of  his  employment  reserved  to  the  appellant.  If 
the  owner  chose  to  employ  another  broker  to  consummate  the 
deal,  that  was  no  concern  of  the  appellee,  for  the  owner  had 
that  right.  The  owner  was  at  liberty  to  employ  one  person 
to  find  a  customer  and  another  to  finally  consummate  a  trade 
with  that  customer,  and  if  the  owner  has  done  this,  it  is  just 
simply  one  of  those  cases  where  the  owner  of  property  has  by 
his  acts  made  himself  liable  to  pay  double  commissions  on 
account  of  one  transaction. 

It  is  very  clear  that  if  the  employment  of  a  broker  is  to  find 
a  customer,  and  he  brings  his  principal  and  the  prospective 
customer  together  and  a  trade  is  consummated,  the  broker  is 
entitled  to  his  commission,  even  though  the  principal  effects 
the  deal  without  the  aid  of  the  broker.  See  Clark  v.  Morris, 
30  App.  D.  C.  553 ;  Dean  v.  Archer,  103  111.  App.  455 ;  Henry 
V.  Stewart,  185  111.  448,  57  N.  E.  190;  Wright  v.  McClintock, 
136  m.  App.  438;  Oibson  v.  Hunt  (Iowa),  94  N.  W.  277; 
Driesback  v.  Rollins,  39  Kan.  268,  18  Pac.  187;  Froich  v. 
McKay,  181  Mass.  485,  63  N.  E.  1068;  Willard  v.  Wright,  203 
Mass.  406,  89  N.  E.  559;  Reishus-Bemer  Land  Co.  v.  Boiner, 
91  Minn.  401,  98  N.  W.  186 ;  Enochs  v.  Paxton,  87  Miss.  660, 
40  South.  14;  Myers  v.  Dean,  10  Misc.  Rep.  402,  31  N.  Y. 
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Supp.  119;  Holmes  v.  Neafie,  151  Pa.  392,  24  Atl.  1096; 
Canadian  ImprovemerU  Co.  v.  Cooper,  161  Fed.  279,  88 
C.  C.  A.  325. 

Under  such  a  contract  as  the  one  alleged  by  appellee,  it  is 
not  necessary,  in  order  to  fulfill  his  undertaking,  that  the 
broker  should  take  the  customer  to  the  owner  of  the  property 
and  give  him  a  formal  or  any  introduction.  It  is  suflScient 
if  he  is  the  procuring  cause  of  negotiations  which  result  in 
a  binding  contract,  even  though  the  negotiations  are  con- 
ducted and  concluded  by  the  owner  in  person,  or  through 
the  agency  of  some  other  person  employed  for  that  purpose. 
If  the  owner  of  the  property  before  consummating  the  deal 
acquires  the  knowledge — it  matters  not  in  what  manner — that 
the  person  he  is  dealing  with  is  the  client  of  the  broker,  and 
has  been  procured  by  such  broker  for  that  specific  purpose, 
this  is  all  that  is  necessary.  If  there  be  real  doubt  under 
the  peculiar  circumstances  of  the  given  case,  as  to  whether 
or  not  the  broker  has  fulfilled  his  undertaking,  such  a  doubt 
must  be  solved  by  the  triers  of  fact  and  not  by  the  appellate 
court.  See  Church  v.  Dunham,  14  Idaho,  776,  96  Pac.  203; 
Wright  v.  McClintock,  136  111.  App.  438;  Wood  v.  Smith, 
162  Mich.  334,  127  N.  W.  277;  Gray  v.  Carroll  (Tex.  Civ. 
App.),  105  S.  W.  214;  Lane  v.  Cumiingham,  171  Mo.  App.  17, 

153  S.  W.  525 ;  McLaughlin  v.  Campbell,  78  N.  J.  L.  541,  74 
Atl.  530;  Shea  Realty  Corp.  v.  Page,  111  Va.  490,  69  S.  E. 
827. 

Appellant  contends  that  the  verdict  of  the  jury  that  ap- 
pellee was  the  procuring  and  efScient  cause  of  the  sale  is 
against  the  weight  of  the  evidence.  That  the  weight  of  the 
evidence  is  for  or  against  an  issue  is  exclusively  the  province 
of  the  jury  to  determine,  with  whose  judgment  in  such  a  mat- 
ter we  may  not  interfere.  It  is  also  assigned  as  error  that 
the  evidence  is  insufiScient  to  support  the  judgment.  The 
burden  of  the  argument  on  this  assignment  is  that  the  evi- 
dence fails  to  show  that  Hemphill,  the  appellee,  brought 
Fuller,  who  took  the  option  on  the  property,  in  accord  with 
the  Leadville  Mining  Company,  the  appellant.  But  the  bring- 
ing of  the  owner  and  the  optionee  into  accord  and  finally 
consummating  the  deal  was  no  part  of  the  undertaking  of 
appellee.  That  duty  by  the  terms  of  their  employment  rested 
upon  the  interveners,  and  for  the  performance  of  that  duty 


Digitized  by 


Google 


June,  1915.]     Lbadvillb  Mining  Co.  v.  Hemphill.  153 

the  interveners  were  compensated  by  the  appellant.  The  jury 
believed  the  testimony  of  the  appellee  and  disbelieved  that 
of  the  appellant  and  interveners,  and  it  is  very  clear  from 
appeUee's  testimony  that  he  put  the  appellant  into  communi- 
cation with  the  person  who  subsequently  became  the  optionee, 
and  that  appellant  knew  when  it  was  dealing  with  such  per- 
son that  he  was  the  customer  of  appellee.  As  observed  by 
Mr.  Justice  EAKIN,  in  Jennings  v.  Trummer,  52  Or.  149,  132 
Am.  St.  Rep.  680,  23  L.  R.  A.  (N.  S.)  164,  96  Pac.  874: 

''Although  plaintiffs  did  not  actually  introduce  Mrs.  Lange 
to  the  defendant,  it  was  not  necessary  that  they  do  so.  They 
did  advise  him  of  the  prospective  sale  and  of  the  name  of  the 
purchaser,  and,  if  defendant  dealt  with  her  as  the  result  of 
such  information,  then  plaintiffs  brought  them  together ;  and 
the  evidence  was  sufScient  to  be  submitted  to  a  jury  on  that 
question.  .  .  .  Whatever  may  be  the  rights  of  a  real  estate 
broker  who  takes  a  customer  away  from  another  and  closes 
a  sale  between  such  customer  and  the  owner,  if  done  without 
the  aid  or  connivance  of  the  owner,  yet  if  the  owner,  with 
knowledge  of  the  facts,  deals  with  the  customer  of  the  first 
broker,  even  through  another  agent,  he  will  be  liable  to  the 
first  broker;  and,  in  view  of  the  evideoce  in  this  case,  it  is 
a  question  for  the  trior  of  the  facts  to  determine,  whether 
the  defendant  did  not  collude  with  Cottrell  to  defeat  plaintiff 
in  his  efforts  to  complete  the  sale.*' 

The  appellee  did  express,  the  belief  at  one  time  that  he  was 
more  confident  of  getting  some  Colorado  people  to  deal  for 
the  property  than  he  was  to  get  the  said  Fuller,  but  this  would 
not  authorize  appellant  to  simply  cease  to  recognize  appellee 
in  the  transaction  after  it  had  been  put  into  communication 
by  appellee  with  this  prospective  customer,  nor  authorize  the 
appellant  by  carrying  on  independent  negotiations  through 
other  brokers  to  escape  the  payment  of  a  commission  to  ap- 
pellee. The  evidence  abundantly  justifies  the  finding  of  the 
jury  in  favor  of  appellee. 

Error  is  predicated  on  the  instructions  of  the  court.  The 
instructions  complained  of  were  given  on  the  theory  which 
seems  to  have  dominated  the  trial  that  the  issue  in  the  case 
was  whether  the  appellee  consummated  the  deal  for  the  prop- 
erty and  was  entitled  to  the  commission,  or  whether  the  in- 
terveners, Greenidge  and  Dugan,  consummated  the  deal  and 
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were  entitled  to  the  commission.  It  was  agreed  on  the  trial 
there  was  but  one  commission  to  pay,  and  the  amount  of  such 
commission  was  agreed  upon. 

In  its  answer  the  appellee  alleges: 

**That  the  defendant  is  indebted  either  to  the  plaintiff 
or  the  iDterveners,  in  the  sum  of  three  thousand  dollars 
($3,000.00),  being  10  per  cent  of  the  thirty  thousand  dollars 
paid  by  said  Apollos  Fuller,  purchaser,  to  this  defendant  as 
a  commission  and  will  become  indebted  and  liable  to  pay  to 
either  the  plaintiff  or  the  interveners  in  this  case  10  per  cent 
of  the  said  sum  of  five  hundred  seventy  thousand  dollars  to 
be  paid  by  the  said  Apollos  Puller  to  this  defendant  as  the 
balance  of  the  purchase  price  of  the  said  properties  owned 
by  the  said  defendant,  generally  known  as  the  Leadville  prop- 
erties in  the  Turquoise  mining  district,  Cochise  county,  Ariz., 
when  the  said  payments  become  due,  and  are  paid  by  the  said 
Apollos  Fuller  to  this  defendant." 

And  again: 

''Defendant  alleges  that  either  the  plaintiff,  Gteorge  E. 
Hemphill,  or  the  interveners,  S.  M.  Oreenidge  and  H.  E. 
Dugan,  made  an  optional  contract  of  sale  for  all  the  proper- 
ties owned  by  the  said  defendant,  generally  known  as  the 
Leadville  properties,  in  the  Turquoise  mining  district,  Cochise 
county,  Ariz.,  to  Apollos  Fuller,  on  ot  about  the  21st  day  of 
October,  1912,  for  the  sum  of  six  hundred  thousand  dollars, 
but  is  not  able,  for  lack  of  information  and  evidence,  to  decide 
which  of  the  said  parties,  plaintiff  or  interveners,  are  entitled 
to  receive  the  commission." 

At  the  close  of  appellee's  testimony,  Mr.  Richardson,  attor- 
ney for  appellant  in  the  court  below,  said : 

"I  don't  know  that  we  have  very  much  defense  one  way 
or  the  other.  We  are  willing  to  pay  this  money  to  the  man 
we  owe  it  to.  I  may  want  to  ask  some  questions  of  this  wit- 
ness in  order  to  protect  the  interest  of  the  company.  I  don't 
care  to  put  on  any  witnesses  except  I  may  want  to  show  that 
this  forty  thousand  dollars  was  received  for  ores.  Five  thou- 
sand dollars  of  which  was  paid  out  for  debts  that  would  have 
been  a  lien  on  the  property,  leaving  about  five  thousand  that 
we  have  to  pay  commission  on,  provided  that  the  five  thou- 
sand was  not  used  for  the  purpose  of  paying  debts  that  would 
have  become  a  lien  on  the  property.    Of  course,  I  would  want 
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to  make  that  clear  in  order  not  to  have  to  pay  any  more 
commission." 

In  view  of  counsel's  adroitness  in  switching  the  issue  as 
between  appellee  and  appellant  to  a  contest  between  appellee 
and  the  interveners,  we  do  not  understand  how  appellant  is 
in  a  position  to  complain,  for  the  movement  was  all  to  the 
disadvantage  of  the  appellee.  If  there  was  error  in  the  charge 
so  far  as  appellant  is  concerned,  it  was  technical  error.  We 
will  not  reverse  cases  for  technical  error  in  the  charge  of  the 
court  below,  when  a  correct  result  was  reached  by  the  jury, 
and  where  we  are  persuaded  that  another  trial  with  a  proper 
charge  could  not  change  the  result.  The  appellant  may  not 
profit  unjustly  by  the  mistake  of  the  trial  court  in  the  giving 
of  an  erroneous  instruction. 

Affirmed. 

BOSS,  C.  J.,  concurs. 

CUNNINGHAM,  J.,  Concurring. — This  action  was  com- 
menced by  appellee,  as  plaintiff,  against  appellant,  as  de- 
fendant, seeking  to  recover  a  sum  equal  to  10  per  cent  of  an 
amount  of  money  received  by  appellant  from  one  Apollos 
Puller  on  an  optional  sale  of  appellant's  mines  to  Fuller, 
alleging  that  appellee  procured  and  induced  the  making  of 
such  optional  sale  pursuant  to  a  verbal  agreement  entered 
into  with  appellant  on  or  about  the  twenty -eighth  day  of  July, 
1912 ;  and,  that  by  the  terms  of  sucl^  verbal  contract  appel- 
lant promised,  in  consideration  that  appellee  would  procure 
such  a  purchaser,  it  would  pay  appellee  said  commission  at 
said  rate  upon  all  payments  made  .by  such  purchaser  as  and 
at  the  dates  when  paid.  The  appellee  alleges  performance 
on  his  part  by  procuring  a  purchaser  to  whom  an  optional 
sale  was  made,  payment  of  a  part  of  the  purchase  money  by 
the  optional  purchaser,  to  appellant,  alleging  the  amount  of 
such  payments  is  unknown  to  plaintiff,  alleging  demand  of 
payment  of  his  commission  and  a  failure  to  pay  to  him. 
These  facts  setting  forth  a  cause  of  action  upon  the  verbal 
contract  appear  in  the  mass  of  evidentiary  matters  appear- 
ing in  the  complaint,  and  no  other  cause  of  action  is  therein 
stated. 
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The  defendant  answered,  denying  the  making  of  the  verbal 
contract  in  express  terms,  then  admitted  the  making  of  the 
optional  agreement  with  Puller,  and  receiving  about  $30,000 
from  him  as  payment  on  the  purchase  price  of  the  mines, 
denied  that  Fuller  was  appellee's  customer,  and  alleged  that 
Fuller  was  a  customer  of  another  firm  of  brokers,  Greenidge  & 
Dugan,  who  induced  Fuller  to  purchase  the  property,  and 
denied  its  liability  to  appellee. 

In  the  nature  of  an  answer  to  a  petition  of  Greenidge  and 
Dugan,  styling  their  appearance  as  interveners,  defendant 
admits  the  execution  by  it  of  a  written  contract  to  pay  said 
parties  a  commission  of  10  per  cent  for  their  services  **in 
procuring  a  purchaser  for  said  properties'';  and  admits  that 
Fuller  did  on  the  twenty-first  day  of  October,  1912,  purchase 
optionally  the  properties  mentioned,  and  paid  of  the  purchase 
price  $30,000  as  the  first  installment,  *'but  defendant  is  not 
positive  that  the  said  interveners  did  procure  a  purchaser 
for  said  properties,  to  wit,  ApoUos  Fuller,  and  therefore 
denies  same."  Defendant  admits  that  it  paid  said  inter- 
veners 10  per  cent  of  the  $30,000  paid  by  Fuller,  viz.,  $3,000 
and  no  more,  and  admits  that  other  sums  may  become  due  to 
them  in  case  other  installments  should  be  paid  by  Fuller. 

Then  answering  both  the  complaint  and  the  petition  in  in- 
tervention, defendant  admits  the  sale  of  the  mines  to  Fuller 
and  payment  by  Fuller  of  the  said  $30,000  and  alleges : 

'*That  the  defendant  is  indebted  either  to  the  plaintiff 
or  the  interveners,  in  the  sum  of  three  thousand  dollars 
($3,000.00),  being  10  per  cent  of  the  thirty  thousand  dollars 
paid  by  said  ApoUos  Fuller,  purchaser,  to  this  defendant  as 
a  commission  and  will  become  indebted  and  liable  to  pay  to 
cither  the  plaintiff  or  the  interveners  in  this  case  10  per  cent 
of  the  said  sum  of  five  hundred  seventy  thousand  dollars  to 
be  paid  by  the  said  ApoUos  Fuller  to  this  defendant  as  the 
balance  of  the  purchase  price  of  the  said  properties  .  .  . 
when  the  said  payments  become  due,  and  are  paid  by  the  said 
ApoUos  Fuller  to  this  defendant.  That  this  defendant  is  not 
in  possession  of  sufBcient  information  or  evidence  to  deter- 
mine whether  the  plaintiff,  Geo.  E.  Hemphill  or  the  inter- 
veners, ...  or  which  of  them,  did  procure  the  purchaser,  to 
wit,  ApoUos  Fuller,  for  said  properties,  and  for  lack  of  in- 
formation, denies  that  either  of  the  said  parties,  plaintiff  or 
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interveners,  procured  and  induced  ApoUos  Puller  ...  to  pur- 
chase the  properties.  .  .  .  That  the  defendant  is  now  ready 
and  willing  to  pay  the  said  commission  to  either  the  plaintiff 
George  E.  Hemphill,  or  the  interveners,  ...  as  the  same  may 
become  due  and  payable  under  the  terms  of  said  option,  and 
upon  the  judgment  of  this  court." 

Defend^ant  prays  that  the  court  adjudge  and  decree  and 
determine  to  which  of  the  adverse  claimants  the  defendant 
pay  the  commission. 

The  interveners  set  forth  their  claim  to  the  commission 
alleging  their  superior  right  thereto,  and  denying  plaintiff's 
right  to  the  same,  basing  their  right  to  the  commission  upon 
a  written  contract  with  defendant  and  its  performance  upon 
their  part  and  praying  for  a  judgment  for  $57,000  to  be  paid 
to  them  as  the  purchase  price  is  paid. 

Upon  this  state  of  the  pleadings  the  cause  was  tried  to  a 
jury  and  the  jury  rendered  a  verdict  for  the  plaintiff,  and 
judgment  was  rendered  in  favor  of  the  plaintiff  against  the 
defendant,  and  another  judgment  was  rendered  in  favor  of 
the  defendant  and  against  the  interveners.  This  appeal  is 
from  the  judgment  against  the  defendant  and  in  favor  of  the 
plaintiff.  No  appeal  is  prosecuted  by  the  interveners,  and 
that  judgment  is  not  before  us.  The  only  issue  for  trial  as 
made  by  the  pleadings  is  found  in  the  question :  To  whom  did 
the  defendant  become  liable  to  pay  the  commission,  having 
admitted  its  liability  to  one!  Defendant  admitted  in  effect 
the  making  by  it  of  a  contract  for  commission  with  both  the 
plaintiff  and  with  the  interveners;  admitted  that  the  sale 
resulted  from  the  efforts  of  one  of  said  parties,  and  admitted 
that  it  was  liable  to  the  party  through  whose  efforts  the  sale 
was  brought  about.  The  contest  was  not  between  the  defend- 
ant and  either  of  the  other  parties,  the  plaintiff  or  the  in- 
terveners, but  the  real  contest  was  between  the  plaintiff  and 
the  interveners,  and  the  question  contested  by  them  was  which 
party  brought  about  the  sale  and  earned  the  commission. 
Clearly,  the  original  parties  departed  from  the  original  cause 
of  action  between  the  plaintiff  and  the  defendant,  viz.,  from 
the  action  on  a  verbal  contract,  after  taking  issue  on  the 
fact  of  whether  plaintiff  performed  the  contract.  Defend- 
ant thereupon  not  denying  that  the  contract  was  in  effect 
performed,  but  alleging  that  defendant  was  uncertain  whether 
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plaintiflP's  contract,  or  another  contract  of  the  like  import 
was  performed  by  others,  and  thereby  shifted  the  burden 
from  its  shoulders  to  be  maintained  by  the  third  party  not  a 
party  to  the  case  as  originally  commenced,  and  assumed  the 
relation  of  stakeholder  to  the  parties. 

The  third  party,  the- interveners,  voluntarily  assumed  the 
burden,  to  which  plaintiff  assented  so  far  as  the  record  dis- 
closes, and  thereafter  the  suit  became  a  contest  between  the 
plaintiff  and  the  interveners,  with  the  defendant  standing  by 
ready  to  perform  the  orders  of  the  court,  with  no  further  in- 
terest in  the  case.  Such  became  the  relation  of  the  parties 
among  themselves. 

Paragraph  1603  of  the  Civil  Code  of  Arizona  of  1913,  pro- 
vides that: 

''A  defendant,  against  whom  an  action  is  pending  upon  a 
contract,  or  for  specific  personal  property,  may,  at  any  time 
before  answer,  upon  affidavit  that  a  person  not  a  party  to  the 
action  makes  against  him,  and  without  any  collusion  with 
him,  demand  upon  such  contract,  or  for  such  property,  upon 
notice  to  such  person  and  the  adverse  party,  apply  to  the 
court  for  an  order  to  substitute  such  person  in  his  place,  and 
discharge  him  from  liability  to  either  party,  on  his  depositing 
in  court  the  amount  claimed  on  the  contract,  .  •  •  and  the 
court  may,  in  its  discretion,  make  the  order. 

"And  whenever  conflicting  claims  are  or  may  be  made  upon 
a  person  for  or  relating  to  personal  property,  or  the  perform- 
ance of  an  obligation,  or  any  portion  thereof,  such  person  may 
bring  an  action  against  the  conflicting  claimants  to  compel 
them  to  interplead  and  litigate  their  several  claims  among 
themselves.  The  order  of  substitution  may  be  made  and  the 
action  of  interpleader  may  be  maintained,  and  the  applicant 
or  plaintiff  be  discharged  from  liability  to  all  or  any  of  the 
conflicting  claimants,  although  their  tities  or  claims  have  not 
a  common  origin,  or  are  not  identical,  but  are  adverse  to  and 
independent  of  one  another." 

Here  the  conflicting  claims  are  made  on  the  defendant,  and 
it  has  informally  caused  the  adverse  claimants  to  come  before 
the  court.  The  so-called  interveners  came  voluntarily  and 
answered  without  notice.  Every  substantial  feature  of  inter- 
pleader is  present  in  this  case  and  the  adverse  claimants  have 
informally  asserted  their  adverse  rights.    No  demurrer  was 
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filed  by  anyone  to  defendant's  pleading,  and  formal  defects 
therein,  if  any  existed,  were  waived.    23  Cyc.  28. 

The  appellant  from  its  pleading  had  nor  has  no  interest 
in  the  subject  matter  of  the  suit,  as  it  was  contested  by  the 
adverse  claimants  upon  the  trial,  and  therefore  its  appeal  must 
be  dismissed.    2  Cyc.  628,  and  authorities  cited  in  note  48. 

It  is  the  duty  of  this  court  to  review  the  record  on  the 
theory  upon  which  the  case  was  tried  in  the  lower  court,  as 
the  parties  cannot  elect  to  try  their  causes  on  one  theory  in 
the  lower  court  and,  when  defeated  on  that  line,  assume  a 
different  position  in  the  appellate  court.  3  Cyc.  243,  and 
cas^  cited  in  note  46. 

For  these  reasons  it  is  my  opinion  that  this  appeal  should 
be  dismissed  and  cause  thereby  the  judgment  appealed  from 
to  become  final  as  rendered. 


As  to  when  a  broker  is  procuring  eaase  of  sale  when  several  brok- 
ers are  employed,  see  notes  in  44  L.  B.  A.  337;  23  L.  B.  A.  (K.  8.) 
164;  27  li.  B.  A.  (N.  8.)  195. 

On  performance  of  a  contract  by  a  real  estate  broker  to  find  a 
purchaser  or  effect  an  exchange  of  his  principals'  property,  see  note 
in  44  Ii.  B.  A.  603. 


•     [CMminal  No.  355.    Filed  June  12,  1915.] 

[149  Pac.  380.] 

DAVID  P.  ROBERTS,  Appellant,  v.  STATE,  Respondent. 

1.  Cbiminal  Law — Appeai/— Harmless  Error — Mistake  in  Copy  of 
Indictment. — Penal  Code  of  1913,  section  1002,  provides  that  a  cer- 
tified copy  of  the  pleadings  and  proceedings  must  be  transmitted  to 
the  court  to  which  the  action  is  removed.  Section  939  provides  that 
the  precise  time  at  which  an  offense  was  committed  need  not  be 
alleged,  but  that  it  may  be  alleged  to  have  been  committed  at  any 
time  before  the  finding  or  filing  the  indictment,  unless  time  is  a 
material  ingredient  of  the  offense.  Section  177  provides  that  to 
make  a  killing  either  murder  or  manslaughter  the  party  must  die 
within  a  year  and  a  day  after  the  stroke  received,  or  the  cause  of 
death  administered,  and  that  the  whole  of  the  day  on  which  the  act 
was  done  shall  be  reckoned  the  first.    An  indictment  alleged  that  a 
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homicide  was  committed  on  February  21,  1909,  and  the  evidence 
showed  that  deceased  received  the  fatal  stroke  on  or  about  that  date 
and  died  immediately.  In  the  copy  of  the  indictment  transmitted 
on  change  of  venue,  the  date  was  stated  as  February  21,  1908. 
Accused  took  no  steps  to  have  the  copy  corrected,  and  it  did  not 
appear  whether  the  discrepancy  was  discovered  before  or  during  the 
trial.  Heldf  that  accused's  rights  were  in  no  manner  prejudiced  by 
the  discrepancy. 

2.  Homicide — Indictmbnt—Dati  of  Fatal  Stboki  and  Date  of  Death. 

While  under  Penal  Code  of  1913,  section  177,  to  constitute  murder 
or  manslaughter,  the  party  must  die  within  a  year  and  a  day  after 
receiving  the  fatal  stroke,  it  is  not  necessary  that  he  should  die 
within  a  year  and  a  day  after  the  date  of  such  fatal  stroke,  as 
alleged  in  the  indictment. 

[As   to   the   certainty   required   in   indictment   for   murder,  see 
note  in  3  Am.  St  Bep.  279.] 

3.  Cbiminal  Law — iNSTftucnoNS — Comments   on   Evidence. — An   in- 

struction that  circumstantial  evidence  was  competent,  and  that  if 
it  excluded  every  reasonable  hypothesis  other  than  that  of  guilt  it 
was  entitled  to  the  same  weight  as  direct  testimony,  was  not  an  im- 
proper comment  on  the  weight  of  evidence. 

4.  Cbiminal  Law— Instructions — "Reasonable  Doubt." — An  instruc- 

tion that  '^reasonable  doubt''  meant  that  if,  after  the  jurors  had 
reviewed  all  the  evidence,  their  reason  told  them  that  the  evidence 
did  not  satisfy  their  mind  that  accused  was  guilty,  he  was  entitled 
to  an  acquittal,  but  that  if,  on  the  other  hand,  their  mind  was  so 
satisfied  as  to  his  guilt,  he  should  be  convicted,  was  not  erroneous, 
though  it  is  better  to  follow  the  well-established  definition  of  rea- 
sonable doubt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Gila.    G,  W.  Shute,  Judge.    Aflanned. 

Messrs.  Baker  &  Baker,  for  Appellant 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  Leslie  0. 
Hardy,  Assistant  Attorney  General,  for  the  State. 

ROSS,  C.  J.— In  1909,  the  grrand  jury  of  Graham  county 
returned  an  indictment  charging  appellant  with  the  crime  of 
murder  committed  on  the  twenty-first  day  of  February,  1909, 
in  that  county,  by  killing  one  Con  Sullivan.  On  a  motion  for 
a  change  of  venue,  the  case  was  transferred  to  Gila  county, 
where,  upon  a  trial,  the  appellant  was  convicted  and  sen- 
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tenced  to  life  imprisonment.  The  appellant  appeals  from  the 
judgment  of  conviction.  He  assigns  for  consideration  of  this 
court  three  errors:  (1)  That  he  was  not  tried  and  convicted 
upon  a  full,  true  and  correct  copy  of  the  indictment.  (2) 
That  the  court  erred  in  its  instructions  by  (a)  commenting  on 
the  weight  of  the  evidence  and  (b)  by  giving  an  erroneous 
definition  of  reasonable  doubt.  (3)  That  the  verdict  and 
judgment  are  not  sustained  by  any  legal  and  competent  evi- 
dence.   Wie  will  consider  the  points  raised  in  the  order  given. 

Section  1002  of  the  Penal  Code  of  1913  provides  that  when 
a  change  of  venue  is  ordered  the  clerk  must  transmit  to  the 
court  to  which  the  action  is  removed  a  certified  copy  of  the 
order  of  removal,  record,  pleadings  and  proceedings  in  the 
action.  The  copy  of  the  indictment  sent  to  the  Gila  couaty 
superior  court  was  not  an  exact  copy  of  the  indictment  found 
and  returned  by  the  grand  jury,  in  that  the  date  of  the  com- 
mission of  the  crime  was  set  out  in  the  copy  as  **  February  21, 
1908,"  instead  of  *' February  21,  1909,"  as  alleged  in  the 
original  indictment.  The  appellant  took  no  step  to  have  the 
copy  corrected  in  the  trial  court.  The  record  is  silent  as  to 
whether  the  discrepancy  in  dates  was  discovered  by  anyone 
before  or  during  the  trial.  It  is  first  brought  to  attention  in 
this  court  on  appeal.  The  appellant  was  entitled  to  be  tried 
upon  a  correct  copy  of  the  indictment  and  might  have  delayed 
his  trial  until  one  was  furnished.  However,  the  law  does  not 
require  the  indictment  to  allege  the  exact  date,  nor  is  it  essen- 
tial that  the  date  be  proved  as  alleged,  except  where  time  is 
an  ingredient  of  the  offense  charged.  Section  939,  Penal 
Code  1913. 

The  appellant's  contention  that  Sullivan  having  died  more 
than  a  year  and  a  day  after  the  date  of  the  fatal  wound  as 
alleged  in  the  copy  of  the  indictment  entitles  him  to  an  acquit- 
tal, is  not  borne  out  by  the  law.  His  contention  would  be 
correct  if  in  fact  Sullivan  did  not  die  within  a  year  and  a 
day  after  the  stroke  was  received.  Section  177,  Penal  Code. 
Bat  the  evidence  in  the  case  conclusively  shows  that  Sullivan 
died  immediately  after  he  received  the  stroke,  which  was  on 
or  about  February  21,  1909.  The  offense  ''may  be  alleged 
to  have  been  committed  at  any  time  before  the  finding  or  fil- 
ing" of  the  indictment  or  information  in  all  offenses  in  which 
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time  is  not  an  essential  ingredient.  Section  939,  supra.  We 
cannot  conceive  how  the  rights  of  appellant  were  in  any 
manner  prejudiced  by  the  discrepant  date. 

The  evidence  was  entirely  circumstantial,  and  the  court 
gave  a  rather  comprehensive,  and  what  seems  to  us  a  correct 
instruction  upon  that  kind  of  evidence,  unless  he  committed 
error,  as  appellant  contends  he  did,  in  this  excerpt  from  such 
instruction : 

"And  you  are  instructed  that  circumstantial  evidence  is 
legal  and  competent  in  criminal  cases,  and,  if  it  is  of  such  a 
character  as  to  exclude  every  reasonable  hypothesis  other  than 
that  of  the  guilt  of  the  defendant,  it  is  entitled  to  the  same 
weight  as  direct  testimony,'' 

The  appellant  complains  of  the  italicized  part  of  this  in- 
struction as  being  "an  argument  of  the  relative  value  of  cir- 
cumstantial evidence  as  compared  with  direct  or  positive  evi- 
dence, and  goes  also  to  the  weight  of  the  evidence."  The 
quoted  sentence  contains  three  propositions.    It  told  the  jury : 

(1)  That  circumstantial  evidence  was  legal  and  competent; 

(2)  that  its  character  must  exclude  every  reasonable  hypothe- 
sis other  than  that  of  the  guilt  of  the  defendant;  and  (3)  that 
being  true,  it  is  entitled  to  the  same  weight  as  direct  testi- 
mony. In  effect,  the  jury  were  told  that,  if  the  circumstan- 
tial evidence  was  as  satisfying  and  convincing  to  them  of  de- 
fendant's guilt  as  direct  testimony,  it  should  be  given  the 
same  consideration ;  that  they  should  be  as  ready  and  willing 
to  act  upon  their  convictions  'in  the  one  case  as  in  the  other. 
If  the  word  "consideration"  had  been  used  instead  of  the 
word  "weight,"  the  meaning  intended  to  be  conveyed  might 
have  been  more  aptly  expressed;  but  the  difference  in  mean- 
ing, if  any,  is  so  slight,  that  the  jury  must  have  understood 
that  if  they  were  satisfied  of  defendant's  guilt  beyond  any 
reasonable  doubt,  even  though  upon  circumstantial  evidence, 
they  should  not  for  that  reason  discriminate  for  or  against 
that  character  of  evidence,  but  should  act  with  equal  prompt- 
ness as  if  the  testimony  was  direct.  Thfe  jury  are  the  judges 
as  to  the  comparative  value  and  weight  of  circumstantial  evi- 
dence, as  of  direct  evidence ;  but  they  may  not  ignore  the  rule 
of  law  that  requires  that  they  convict  a  defendant  when  con- 
vinced beyond  any  reasonable  doubt  of  his  guilt,  in  one  case, 
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any  more  than  in  the  other,  and  that  is.  what  the  court  in 
effect  told  them  in  the  instructions  complained  of. 

The  instruction  on  reasonable  doubt  of  which  complaint  is 
made  is  as  follows : 

*'You  are  further  instructed,  gentlemen  of  the  jury,  that 
it  is  incumbent  upon  the  state  in  this  case  to  satisfy  your 
mind  beyond  a  reasonable  doubt  of  the  truth  of  every  mate- 
rial allegation  contained  in  the  indictment  which  has  been 
read  to  you.  As  to  what  is  a  reasonable  doubt  is  a  hard  thing 
to  clearly  define,  but  by  the  aid  of  decisions  touching  upon 
what  is  a  reasonable  doubt  we  are  able  to  come  to  what  will 
be  of  aid  to  you  in  determining  that  for  yourselves.  That 
is,  a  defendant  in  a  criminal  action  is  presumed  at  the  outset 
to  be  innocent  of  the  crime  with  which  he  stands  charged, 
until  the  contrary  be  proved ;  and,  in  case  you  have  a  reason- 
able doubt  whether  his  guilt  is  satisfactorily  shown  from  all 
the  evidence,  he  is  entitled  to  be  acquitted.  Therefore,  in 
order  that  you  may  convict  this  defendant  of  the  crime  with 
which  he  is  charged,  the  burden  is  upon  the  state  to  satisfy 
you  beyond  a  reasonable  doubt  of  the  truth  of  every  material 
allegation  in  the  indictment,  and  reasonable  doubt  means  but 
this :  If,  after  you  have  reviewed  all  the  evidence  under  the 
law  as  given  you  by  the  court,  your  reason  teUs  you  that 
the  evidence  does  not  satisfy  your  mind  that  the  defendant 
is  guilty,  he  is  entitled  to  an  acquittal.  If,  on  the  other 
hand,  your  mind  is  so  satisfied  as  to  his  ^ilt,  he  should  be 
convicted.'' 

The  learned  counsel  for  appellant  say  of  this  instruction: 

**It  appears  to  be  an  artful  effort  to  'gild'  refined  gold  and 
to  'paint'  the  lily;  to  compute  that  which  is  not  number,  and 
to  measure  that  which  is  not  space." 

We  gather  from  this  language  that  counsel  wish  to  say  that 
the  words  ''reasonable  doubt"  are  not  capable  of  definition, 
or  rather  that  they  define  themselves,  and  that  any  effort  to 
explain  them  is  idle  and  ill-advised;  that  they  are  words  of 
common  use  and  as  easily  understood  by  jurors  as  by  judges. 
Acquiescing  in  this  view,  we  find  many  text-writers  and  court 
decisions.  Wigmore  on  Evidence,  sec.  2497;  Chamberlayne 
on  Modern  Law  Evidence,  sec.  996b;  Thompson  on  Trials, 
sec.  2469. 

The  last  author  says  that: 
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''AH  definitions  are  little  more  than  metaphysical  para- 
phrases of  an  expression  invented  by  the  common-law  judges 
for  the  very  reason  that  it  was  capable  of  being  understood 
and  applied  by  men  in  the  jury-box." 

Wigmore  says : 

"The  effort  to  perpetuate  and  develop  these  unserviceable 
definitions  is  a  useless  one,  and  serves  to-day  chiefly  to  aid 
the  purposes  of  the  tactician.  It  should  be  wholly  aban- 
doned." 

Chamberlayne  says: 

''Usually  such  attempts  at  explanation  tend  rather  to  con- 
fuse and  bewilder  than  to  clarify." 

Notwithstanding  what  is  said  by  these  text-writers,  which 
finds  support  in  the  decisions,  still  the  courts  continue  to  g^ind 
out  definitions  of  the  expression.  The  best  known  definition 
of  the  words  is  the  one  given  by  Chief  Justice  SHAW  in  the 
Webster  Case,  5  Cush.  (Mass.)  295,  320,  52  Am.  Dec.  711.  In 
People  V.  Paulsell,  115  Cal.  6,  46  Pac.  734,  the  court  quoted 
from  another  California  case  as  follows: 

"For  instance,  the  definition — or,  rather,  description — of 
'reasonable  doubt'  given  by  Chief  Justice  SHAW  in  the  Weh- 
ster  Case  has  been  adopted  by  this  court,  and  by  nearly  all 
American  courts,  as  a  statement  of  that  mental  condition 
suflSciently  accurate." 

We  feel  that  safety  and  uniformity  will  be  best  subserved 
in  following  the  well-established  and  approved  definition  in 
the  Webster  Case. 

We  do  not  think  what  we  have  said  condemns  the  instruc- 
tion given  in  this  case,  as  being  a  misstatement  of  the  law. 
If  it  amounts  to  a  criticism  of  the  definition  of  "reasonable 
doubt"  as  given,  it  is  directed  more  at  the  "experimental  de- 
parture from  the  well-established  language  sanctioned  by  all 
the  courts  upon  the  subject  of  reasonable  doubt,"  and  nothing 
more. 

In  view  of  the  appellant's  last  assignment  of  error,  we  have 
carefully  examined  and  scrutinized  the  evidence,  and  have 
come  to  the  conclusion  that  the  finger  of  guilt  unerringly 
points  to  the  appellant  as  one  of  three  persons  who  killed 
Con  Sullivan.  We  think  the  jury  had  ample  evidence  upon 
which  to  base  their  verdict  of  guilt,  and  can  hardly  conceive 
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how  a  different  verdict  could  have  been  rendered.    It  would 
serve  no  useful  purpose  to  discuss  the  evidence,  and  we  will 
not  therefore  extend  this  opinion  by  doing  so. 
The  judgment  is  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


[CiTil  No.  1435.    FHed  June  19,  1915.] 
[149  Pac.  670.] 

MOHAVE   COUNTY,   Appellant,  v.   W.   B.   STEPHENS, 

Appellee. 

L  OouBTS — Arizona  Supskmb  Couet — Jurisdictionaii  Amount. — The 
notice  of  protest,  on  appeal  from  the  ruling  of  the  board  of  equal- 
ization to  the  superior  court  in  a  proceeding  to  reduce  an  assess- 
ment for  taxation,  must  set  forth  the  reasons  whj  appellant  objects, 
and  state  the  amount  he  considers  as  excessive,  or  wherein  it  is  erro- 
neous. The  protest  was  against  the  payment  of  taxes  for  1914  as 
levied  or  assessed  by  the  county,  and  on  appeal  the  levy  was  re- 
duced from  $484  to  $326,  a  reduction  of  $157,  whereupon  the  county 
appealed  to  the  supreme  court.  Held  that,  as  the  validity  of  the 
tax  was  not  and  could  not  be  questioned,  but  only  the  value  or 
<|uantity  of  the  property  assessed,  the  appeal  was  not  within  the 
exception  permitting  the  appeal  to  the  supreme  court  where  the 
amount  does  not  exceed  $200  unless  involving  the  validity  of  a  tax 
or  assessment,  but  that,  as  the  whole  assessment  of  $484  was  ques- 
tioned, the  amount  in  dispute  brought  the  appeal  within  the  supreme 
court's  jurisdiction. 

2.  Taxation — Equalization — Appeal— Statutes  —  "Ooubt"  —  "Final 
Judgment" — "Final  Obdbb" — "Order."— Under  Civil  Code  of  1913, 
paragraph  4887,  containing  the  whole  law  of  the  subject,  and  pro- 
viding a  summary  method  for  contesting  an  assessment  for  taxes, 
as  fixed  by  the  board  of  equalization,  by  a  special  proceeding  with 
prescribed  issues,  procedure  and  form  of  judgment,  but  not  provid- 
ing for  an  appeal,  there  was  no  appeal  to  the  supreme  court  from 
a  final  judgment  of  the  superior  court  in  such  special  proceeding 
on  appeal  from  the  county  board  of  equalization,  since  under  para- 
graph 1227,  subdivision  1,  allowing  an  appeal  to  the  supreme  court 
from  a  final  judgment  entered  in  an  action  or  special  proceeding, 
commenced  in  the  superior  court  or  brought  thereto  from  any  other 
"court,"  a  board  of  equalization  is  not  a  "court,"  and  since  subdivi- 
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sion  6,  allowing  an  appeal  from  a  final  order  affecting  a  substantial 
right,  made  in  special  proceedings,  applies  to  a  final  order  in  a  spe- 
cial proceeding  "commenced  in  the  superior  court  or  brought  into  a 
superior  court  from  anj  other  court/'  and  ''final  order"  as  used 
therein  is  not  a  ''final  judgment"  as  used  in  paragraph  1228,  defin- 
ing "final  judgment"  as  a  judgment  entered  in  an  action  originat- 
ing in  the  superior  court,  or  one  brought  to  that  court,  and  defin- 
ing every  other  order  of  a  superior  court  as  an  "order." 

3.  Constitutional    Law  —  SsLr-sxEcuTiNO    Provisions  —  Boabo    ov 

Equalization — Appeal — Constitutional  Pbovisions.' —  Constitu- 
tion, article  6,  section  4,  giving  the  supreme  court  appellate  juris- 
diction in  all  actions  and  proceedings,  except  in  civil  actions  at  law 
for  recovery  of  money  or  personal  property  where  the  original 
amount  in  controversy  and  the  value  of  the  property  does  not  ex- 
ceed $200,  unless  the  action  involves  the  validity  of  a  tax,  etc., 
while  conferring  an  appellate  jurisdiction  which  the  legislature  can- 
not take  away,  is  not  self -executing,  but  may  lie  dormant,  and,  in 
the  absence  of  legislative  provisions  defining  the  procedure  or  method 
of  bringing  it  before  the  court,  gives  the  supreme  court  no  juris- 
diction of  a  county's  appeal  from  a  final  judgment  of  a  county  supe- 
rior court,  reducing  an  assessment  of  the  board  of  equalization  by 
$157. 

[As  to  •self -executing  constitutional  provisions  as  to  taxation, 
see  note  in  Ann.  CU.  19140,  1116.] 

4.  Taxation — Equalization — Appeal— Oonsttpution/ll  and  Statutoey 

Provisions. — ^Under  Constitution,  article  9,  section  11,  provid- 
ing that  the  manner  of  assessing,  equalizing  and  levying  taxes 
shall  be  such  as  prescribed  by  law,  assessment  of  taxes  and  valua- 
tions of  property  are  under  supervision  of  the  legislative  depart- 
ment, and  where  it  has  provided  that  the  property  shall  be  listed 
and  valued  by  assessors,  and  equalized  by  the  board  of  equaliza- 
tion, and  that  a  dissatisfied  taxpayer  may  appeal  from  the  board 
to  the  superior  court,  but  giving  no  appeal  to  the  supreme  court, 
the  supreme  court  has  no  jurisdiction  of  an  appeal  from  the  su- 
perior court. 

5.  Taxation— Equalization — Appeal  of  County. — ^Under  Civil  Code 

of  1913,  paragraph  4887,  containing  the  whole  law  on  the  subject 
and  providing  a  sununary  method  for  contesting  assessments  for 
taxes  as  fixed  by  the  board  of  equalization,  but  providing  no  ap- 
peal to  the  supreme  court,  the  county  can  neither  appeal  from  the 
decision  of  the  board  of  equalization  nor  from  the  verdict  and 
judgment  on  the  taxpayer's  appeal  to  the  superior  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Mohave.  Carl  G.  Krook,  Judge.  Motion  to  dis- 
miss appeal  granted. 
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Mr.  C.  W.  Herndon,  County  Attorney,  for  Appellant. 
Mr.  Boss  H.  Blakely,  for  Appellee. 

ROSS,  C.  J.— The  appellee  being  dissatisfied  with  his  as- 
sessment for  the  year  1914,  as  equalized,  paid  the  whole  tax 
under  protest  as  provided  in  paragraph  4887  of  the  Civil  Code 
of  1913,  and  took  necessary  steps  to  appeal  to  the  superior 
court  of  Mohave  county.  In  the  superior  court  a  jury  trial 
was  had,  resulting  in  a  verdict  reducing  the  appellee's  assess- 
ment from  $484.04  to  $326.58;  the  reduction  being  $157.46. 

The  appellee  moves  to  dismiss  the  appeal  for  the  want  of 
jurisdiction  in  this  court.  He  asserts  that  the  amount  in  con. 
troversy  is  only  $157.46,  and  that  it  does  not  involve  the 
validity  of  a  tax,  impost,  assessment,  toll,  municipal  fine  or 
statute,  and  therefore  no  appeal  can  be  had.  That  it  is  not 
within  the  exception  permitting  an  appeal  to  this  court,  where 
the  amount  in  dispute  does  not  exceed  $200,  we  think  is  clear. 
The  validity  of  the  tax  or  assessment  was  not  questioned,  and 
could  not  be  questioned,  in  that  proceeding.  It  was  the  valu^ 
or  quantity  of  property  that  was  being  questioned.  The  total 
value  of  appellee's  property  after  equalization  was  fixed  at 
$35,855,  and  the  total  taxes  thereon  amounted  to  $484.04. 
The  notice  of  protest  by  appellee,  upon  the  appeal  from  the 
board  of  equalization  to  the  superior  court,  is  required  to  set 
forth  the  reasons  why  he  objects  to  his  assessment.  If  it  is 
excessive,  he  should  so  state  in  his  protest,  and  he  should  give 
the  amount  he  considers  as  excessive.  Or,  if  he  bases  his  pro- 
test upon  an  erroneous  assessment,  he  should  show  wherein 
it  is  erroneous.  The  protest  in  this  case  is  ''against  the  pay- 
ment of  my  taxes  for  the  year  1914,  as  said  taxes  have  been 
levied  and  assessed  by  the  county  assessor."  From  this  pro- 
test, if  it  may  be  considered  as  a  protest,  it  seems  the  whole 
assessment  was  questioned.  If  that  be  true,  and  there  is  no 
dodging  that  conclusion,  then  there  was  in  dispute,  not 
$157.46,  the  amount  of  the  verdict  and  judgment,  but  the 
whole  tax  of  $484.04.  We  conclude  that  the  first  point  is 
not  well  taken,  the  amount  in  controversy  clearly  appearing 
to  be  in  excess  of  $200. 

There  is,  however,  another  objection  raised  by  appellee,  to 
this  court's  jurisdiction  of  the  appeal,  and  it  would  seem  to 
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be  well  taken.  He  contends  that  there  is  no  provision  of  the 
law  allowing  an  appeal  from  a  judgment  of  the  superior  court 
in  this  kind  of  a  proceeding,  and  that  the  judgment  of  that 
court  is  final  and  conclusive  of  the  rights  of  the  parties.  He 
supports  his  contention  by  the  language  of  paragraph  4887, 
supra,  which  contains  the  whole  law  on  the  subject.  It  pro- 
vides a  summary  method  to  a  dissatisfied  taxpayer  of  contest- 
ing the  amount  of  his  assessment  as  fixed  by  the  board  of 
equalization.  It  is  a  special  proceeding  of  a  remedial  nature, 
complete  in  itself.  It  provides  for  the  forming  of  issues,  and 
what  they  shall  be ;  the  trial  procedure  and  the  kind  of  judg- 
ment to  be  entered.  It  does  not  provide  for  an  appeal.  It 
may  be  stated  as  a  general  proposition  that  where  a  tribunal 
is  given  jurisdiction  of  a  special  proceeding,  such  as  this,  in 
which  the  procedure  is  not  in  accordance  with  the  course  of 
the  common  law,  there  is  no  appeal  from  its  judgment,  unless 
expressly  provided  for  by  some  statute  or  by  some  constitu- 
tional provision.  The  general  statutes  on  appeal  are  not  or- 
dinarily construed  as  comprehending  the  orders  and  judg- 
ments in  such  special  proceeding.  2  Cyc.  540;  Renaud  v. 
State  Court  of  Mediation  and  Arbitration,  124  Mich.  648,  83 
Am.  St.  Rep.  346,  51  L.  R.  A.  458,  83  N.  W.  620;  Bishop  v. 
PerHn,  3  Ariz.  350,  29  Pac.  648. 

In  this  case,  the  language  of  the  general  statutes  on  appeal 
is  such  as  to  foreclose  a  construction  broad  enough  to  include 
this  special  proceeding.  The  statutes  and  parts  of  statutes 
in  point  are: 

Paragraph  1226,  Civil  Code  1913:  *'A  judgment  or  order 
in  a  civil  action  or  proceeding  or  in  a  probate  proceeding  may 
be  reviewed  by  appeal  as  prescribed  in  this  chapter,  and  not 
otherwise." 

Paragraph  1227,  Id.:  "An  appeal  may  be  taken  to  the  Su- 
preme Court  from  a  superior  court  in  the  following  cases: 
(1)  From  a  final  judgment  entered  in  an  action  or  special 
proceeding  commenced  in  a  superior  court,  or  brought  into 
a  superior  court  from  any  other  court.  (2)  .  .  .  (3)  .  .  . 
(4)  .  .  .  (5)  .  .  .  (6)  Prom  a  final  order  affecting  a  sub- 
stantial right  made  in  special  proceedings  or  upon  a  summary 
application  in  an  action  after  judgment.     (7)   ...  '' 

Paragraph  1228,  Id.:  '* Every  final  judgment  of  a  superior 
court  in  any  action  or  proceeding  originally  brought  in  such 
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court  or  brought  into  that  court  from  another  court,  except 
probate  proceedings,  shall  be  deemed  a  final  judgment. 
Every  order,  judgment  or  decree  of  a  superior  court  in  a 
probate  proceeding  and  every  order  other  than  a  final  judg- 
ment as  above  defined  shall  be  deemed  an  order,  within  the 
meaning  of  this  chapter." 

If  the  judgment  sought  to  be  reviewed  is  not  one  of  the 
kind  described  above,  the  general  law  on  appeals  does  not 
apply.  Only  those  judgments,  or  orders  in  civil  actions  or 
proceedings,  may  be  reviewed  for  which  the  statute  has  made 
provision.  The  appeal,  to  be  sure,  is  from  a  final  judgment, 
but  it  is  not  a  ''final  judgment  entered  in  an  action  or  spe- 
cial proceeding  commenced  in  a  superior  court,  or  brought 
into  a  superior  court  from  any  other  court."  It  is  an  appeal 
from  a  final  judgment  entered  in  a  special  proceeding  brought 
into  the  superior  court  of  Mohave  county  from  the  board  of 
equalization  of  that  county.  A  board  of  equalization  is  not 
a  court,  even  though  in  some  cases  it  may  exercise  judgment 
and  discretion.  Therefore  it  is  plain  that  the  terms  of  sub- 
division 1,  section  1227,  supra,  do  not  comprehend  the  judg- 
ment from  which  this  appeal  is  prosecuted.  And  should  we 
conclude  that  the  "final  order"  mentioned  in  subdivision  6, 
supra,  is  the  equivalent  to  ** final  judgment,"  still  that  sub- 
division undoubtedly  has  application  to  ''a  final  order  affect- 
ing a  substantial  right  made  in  a  special  proceeding"  ''com- 
menced in  the  superior  court  or  brought  into  a  superior  court 
from  any  other  court."  In  fact,  it  would  seem  that  all  the 
orders,  judgments,  and  decrees  mentioned  in  paragraph  1227 
must  be  orders,  judgments,  and  decrees  entered  in  the  su- 
perior court  in  actions  or  proceedings  commenced  therein  or 
brought  to  that  court  from  some  other  court.  These  words 
of  original  jurisdiction  pervade  the  whole  of  section  1227,  and 
limit  the  appellate  jurisdiction  of  this  court  to  a  review  of 
orders  and  judgments  in  actions  originating  in  a  court  of 
statutory  or  constitutional  creation. 

Paragraph  1228,  supra,  defines  "final  judgment"  as  a  judg- 
ment entered  in  an  action  originating  in  the  superior  court 
or  one  brought  to  that  court  from  another  court,  and  every 
other  order,  including  orders,  judgments,  and  decrees  of  a 
superior  court  in  probate  proceedings,  is  defined  as  an  "or- 
der."   Therefore  a  "final  order,"  as  used  in  subdivision  6, 
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is  to  be  treated  on  appeal  not  as  a  '^ final  judgment,''  but 
as  an  *' order."  This  appeal  is  not  from  an  order  or  final 
order.  It  is  from  the  judgment.  We  cannot  treat  the  judg- 
ment as  a  ''final  order  affecting  a  substantial  right  in  a  spe- 
cial proceeding''  to  aid  the  appeal,  for  the  reason  that  the 
special  proceeding  did  not  originate  in  any  court  known  to 
the  laws  of  Arizona.  In  the  very  liberal  effort  by  the  legis- 
lature to  provide  for  appeals  from  all  kinds  of  orders,  judg- 
ments and  decrees,  it  evidently  had  in  view  actions  and 
proceedings  of  court  origin  only,  and  not  proceedings  origi- 
nating in  a  board  of  equalization. 

It  may  be  suggested  that  the  Constitution  itself  confers 
jiLrisdiction  of  this  appeal.  Section  4,  article  6,  of  that  in- 
strument, provides: 

**It  (Supreme  Court)  shall  have  appellate  jurisdiction  in 
all  actions  and  proceedings,  but  its  appellate  jurisdiction  shall 
not  extend  to  civil  actions  at  law  for  recovery  of  money  or 
personal  property  where  the  original  amount  in  controversy, 
or  the  value  of  the  property,  does  not  exceed  the  sum  of  two 
hundred  dollars,  unless  the  action  involves  the  validity  of  a 
tax,  impost,  assessment,  toll,  municipal  fine,  or  statute." 

It  may  be  seriously,  indeed  successfully,  questioned,  as  to 
whether  the  word  ''proceedings"  as  it  occurs  in  the  above 
constitutional  provision  is  all-embracing  enough  to  include  a 
special  proceeding  originating,  as  this  one  does,  before  the 
county  board  of  equalization.  The  more  natural  construc- 
tion of  the  word  would  be  to  limit  its  meaning  to  proceedings 
of  court  origin  as  we  think  the  legislature  has  done. 

But  conceding  for  the  sake  of  the  argument  that  the  word 
is  comprehensive  enough  to  cover  this  and  like  proceedings, 
we  find  the  supreme  court  vested  with  appellate  jurisdiction. 
That  is,  it  has  power  to  hear  and  determine  the  controversy, 
and  may  do  so,  provided  the  legislative  branch  of  the  govern- 
ment has  devised  a  procedure  or  method  of  bringing'  it  before 
the  court.  There  is  a  difference  between  appellate  jurisdic- 
tion and  the  right  of  appeal.  The  constitutional  appellate 
jurisdiction  cannot  be  taken  from  the  court,  but  it  may  lie 
dormant,  until  the  legislature  points  out  when  and  how  it 
may  be  called  into  life.  It  is  not  self-executing.  The  above- 
quoted  part  of  section  4,  article  6,  of  our  Constitution,  is 
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taken  almost  word  for  word  from  the  Washington  Consti- 
tution. In  Western  American  Co.  v.  Si,  Ann.  Co,,  22  Wash. 
158,  60  Pac.  158,  it  was  insisted  that  this  provision  conferred 
upon  the  supreme  court  the  power  to  hear  the  appeal  without 
legislative  aid.  The  court  took  the  contrary  view,  holding 
that: 

'*In  the  absence  of  a  prescribed  method  of  appeal,  desig- 
nated either  by  the  legislature  or  by  the  rules  of  the  court, 
an  appeal  cannot  be  entertained." 

The  New  Mexico  Constitution  provides  (section  2,  article  6) 
that: 

'*The  appellate  jurisdiction  of  the  Supreme  Court  shall  be 
coextensive  with  the  state,  and  shall  extend  to  all  final  judg- 
ments and  decision  of  the  district  courts." 

And  in  the  case  of  State  v.  Chacon,  19  N.  M.  456,  145  Pac. 
125,  it  was  decided  that  this  provision  simply  defined  the 
appellate  jurisdiction  of  the  supreme  court  of  that  state,  and 
did  not  undertake  to  grant  a  right  of  appeal  to  that  court. 
In  support  of  the  court's  construction  of  the  New  Mexico 
constitutional  provision,  which  in  effect  is  the  same  as  ours, 
the  court  cites  in  its  opinion  a  long  list  of  cases,  all  of  which 
sustain  that  construction. 

There  is  another  consideration  of  this  kind  of  proceeding 
that  convinces  us  that  we  are  without  jurisdiction  of  this  ap- 
peal. The  departments  of  state  are  divided  into  three — the 
executive,  the  judicial  and  the  legislative.  Section  11,  article 
9,  of  the  Constitution  provides  that : 

"The  manner,  method  and  mode  of  assessing,  equalizing 
and  levying  taxes  in  the  state  of  Arizona  shall  be  such  as  may 
be  prescribed  by  law." 

Assessment  of  taxes  and  valuations  of  property  are  sub- 
ject matters  expressly  under  the  control  and  supervision  of 
the  legislative  department,  made  so  by  the  organic  law.  It 
would  properly  belong  there  without  the  grant  contained  in 
the  Constitution,  as  taxation  has  always  been  recognized  a 
subject  of  legislation.  When  the  legislature  has  provided  a 
system  by  which  the  property  in  the  state  is  to  be  assessed 
and  valued  for  purposes  of  taxation,  that  system  limits  the 
powers  and  actions  of  assessing  and  equalizing  officers  to  its 
provisions.    It  is  for  the  legislature  to  prescribe  the  manner, 
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method  and  modes  of  assessing  and  equalizing  and  taxing 
property.  It  has  a  wide  power  and  discretion.  It  has  pro- 
vided in  this  state  that  property  shall  first  be  listed  and  valued 
by  assessors;  that  it  shall  then  be  equalized  by  a  board  of 
equalization,  and  then,  if  the  taxpayer  is  dissatisfied  with 
the  assessment  as  fixed  by  the  board  of  equalization,  he  may 
appeal  to  the  superior  court,  but  it  stops  there.  As  is  said 
in  Mackin  v.  Taylor  County  Court,  38  W.  Va.  338,  18  S.  E. 
632: 

"The  taxpayer  is  confined  to  the  redress  accorded  by  the 
legislature  in  its  grace ;  and  this,  because  it  is  matter  of  taxa- 
tion confided  exclusively  to  the  legislature,  which  can  give 
just  such  remedy  for  correction  or  none,  as  it  deems  proper ; 
and,  the  matter  being  legislative  and  not  judicial,  the  courts 
cannot  interfere.  Cooley  on  Taxation,  528,  529;  Insurance 
Co.  V.  Pollak,  75  111.  292;  2  Desty  on  Taxation,  623;  Wade 
V.  Commissioners,  74  N.  C.  81 ;  Stewart  v.  Maple,  70  Pa.  221 ; 
International  etc.  R.  Co.  v.  Smith  Co.,  54  Tex.  2 ;  OUpatrick 
v.  Inhabitants,  57  Me.  277,  and  cases  cited ;  Osbom  v.  Inhabit- 
ants, 6  Pick.  [Mass.]  98.  .  .  .  The  legislature  having  accorded 
to  the  taxpayer  an  appeal  from  the  county  court  to  the  cir- 
cuit court,  and  provided  for  no  appeal  to  this  court,  negatives 
an  intent  to  allow  an  appeal  to  this  court.  It  knew  that  with- 
out an  allowance  of  such  appeal  none  could  be  had.  There  is 
good  reason  for  the  omission  to  concede  such  appeal.  The  act 
grants  an  appeal  from  the  commissioner  to  the  county  court 
and  from  it  to  the  circuit  court.  Should  it  go  further,  and 
allow  application  to  this  court,  and  thus  enable  everyone  dis- 
posed to  litigate  his  assessment  so  far,  and  in  large  measure 
hamper  and  embarrass  the  collection  of  revenue  necessary  for 
the  operation  of  government?"    2  B.  C.  L.  30.  . 

Paragraph  4887,  supra,  gives  the  right  of  appeal  from  the 
decision  of  the  board  of  equalization  to  the  superior  court 
to  the  taxpayer  only.  The  county  cannot  appeal  from  their 
decisions.  The  relief  from  an  excessive  or  erroneous  assess- 
ment by  the  assessing  and  equalizing  officer  may  be  sought 
by  the  dissatisfied  taxpayer.  The  relief  is  not  open  to  a  dis- 
satisfied county.  The  county  could  neither  appeal  from  the 
decision  of  the  board  of  equalization,  nor  from  the  verdict 
and  judgment  in  the  superior  court.    Like  a  dissatisfied  tax- 
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payer,  it  must  be  content  to  accept  the  remedies  given  it  by 
the  legislature,  and,  if  no  remedies  are  given  it,  still  it  cannot 
complain. 

The  motion  to  dismiss  the  appeal  is  granted. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


[Civil  No.  1421.    Kled  June  19,  1915.] 
[149  Pac.  673.] 

PHILIP  M.  SHARPLES,  Appellant,  v.  WM.  B.  DUVALL, 

Appellee. 

1.  New    Tbial— Obounds — Newly    Discovered    Evidence. — ^Plaintiff 

brought  suit  to  recover  certain  shares  of  stock,  on  the  ground 
that  the  owner  thereof  had  failed  to  comply  with  his  agreement 
to  finance  the  corporation.  Defendant  claimed  that  the  stock  was 
delivered  to  him  outright  as  a  bonus.  Held,  that  newly  discov- 
ered evidence,  consisting  of  statements  in  a  letter  that  plaintiff's 
actions  had  been  criticised  for  giving  defendant  the  stock  before 
fulfilling  his  agreement,  was  not  sufficient  to  justify  a  new  trial 
after  verdict  for  defendant;  it  not  tending  to  explain  the  terms 
of  the  contract  but  being  merely  in  impeachment. 

[As  to  motion  for  new  trial  on  ground  of  newly  discovered  evi- 
dence, see  note  in  Ann.  Gas.  191SE,  147.] 

2.  Evidence— Admissions — By  Paeties.— In  an  action  to  recover  cor- 

porate stock,  evidence  that  plaintiff  stated  that  he  was  obliged  to 
give  defendant  the  stock  as  a  bonus  at  the  time  of  the  execution 
of  the  contract  was  admissible  as  showing  the  construction  of  the 
contract  by  a  party  thereto,  and  as  being  a  statement  against  in- 
terest. 

3.  New     Trial — Grounds  —  Contradicting    Testimony.  —  Plaintiff 

brought  suit  to  recover  corporate  stock,  alleging  that  such  stock  was 
delivered  to  defendant  in  consideration  of  a  contract  to  finance  the 
corporation.  A  motion  for  a  new  trial  was  made  by  plaintiff  on 
the  ground  of  newly  discovered  evidence,  consisting  of  a  statement 
in  a  letter  that  defendant's  witness  criticised  plaintiff's  actions  in 
giving  defendant  the  stock  before  his  agreement  was  fulfilled. 
Held,  that  such  statement,  if  substantiated,  would  not  sufficiently 
contradict  evidence  already  given  as  to  the  contract  to  constitute 
ground  for  a  new  triaL 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the* 
County  of  Santa  Cruz.    W.  A.  O'Connor,  Judge.    Eeveraed 
and  remanded,  with  directions. 

Mr.  Selim  M.  Franklin  and  Messrs.  Cass  &  Sames,  for 
Appellant. 

Mr.  Eugene  S.  Ives  and  Mr.  Prank  J.  Duffy,  for  Appellee. 

CUNNINGHAM,  J. — The  appellee,  as  plaintiff,  commenced 
this  action  to  recover  from  the  appellant,  as  defendant, 
750,000  shares  of  the  capital  stock  of  the  Cerro  Cobre  De- 
velopment Company,  a  corporation,  upon  the  grounds  that  a 
certificate  for  such  shares  of  stock  was  caused  to  be  issued  to 
defendant  by  plaintiff  in  consideration  of  defendant's  promise 
to  purchase  150,000  shares  of  the  treasury  stock  of  said  cor- 
poration at  the  price  of  10  cents  per  share,  paying  therefor 
$15,000,  and  to  finance  said  corporation,  and,  failing  to  finance 
such  corporation,  defendant.  Sharpies,  promised  to  return  the 
said  750,000  shares  of  stock  to  plaintiff.  It  is  alleged  that 
the  defendant  performed  a  part  of  the  agreement,  that  is,  it 
is  admitted  he  purchased  the  150,000  shares  of  stock  and  paid 
therefor  $15,000,  but  it  is  averred  that  he  failed  and  refused 
to  finance  the  corporation,  and  failed  and  refused  on  demand 
to  return  the  said  750,000  shares  of  stock  to  plaintiff.  Plain- 
tiff demands  a  return  of  the  stock  as  promised.  The  defend- 
ant denies  the  contract  as  set  forth  in  the  complaint,  and 
alleges  that  the  contract  actually  made  was  to  the  effect  that 
plaintiff  agreed  to  give  the  defendant  as  a  bonus  750,000 
shares  of  plaintiff's  individual  promoter's  stock,  in  considera- 
tion of  defendant's  purchase  of  150,000  shares  of  Cerro  Cobre 
treasury  stock  at  10  cents  a  share,  paying  therefor  $15,000, 
and  alleges  that  defendant  did  purchase  said  150,000  shares 
of  treasury  stock  and  paid  therefor  $15,000,  and  that  plain- 
tiff delivered  to  him  the  said  750,000  shares  of  promoter's 
stock  as  a  bonus,  all  as  agreed.  The  cause  was  tried  to  the 
court,  and  upon  findings  of  fact  made  by  the  court,  judg- 
ment was  entered  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial,  assigning  the  usual  grounds  for  the  motion, 
and  later  amended  his  motion  for  a  new  trial  by  adding 
thereto  the  ground  of  evidence  newly  discovered.    The  man- 
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ner  in  which  the  evidence  was  discovered  is  described  as  dis- 
covered through  a  letter  written  by  H.  G.  Lupoid  to  C.  D. 
Bicker,  in  which  Lupoid  stated  to  Bicker  these  words: 

'*  You  criticised  Mr.  Duvall's  actions  in  giving  Mr.  Sharpies 
750,000  shares  of  Cerro  Cobre  before  he  fulfilled  his  ag^ree- 
ment;  why  repeat  the  same  thing  with  Mr.  Hilands?" 

In  explaining  the  words  '*the  same  thing"  appearing  in 
such  letter  appears  this : 

"We  have  a  contract  with  Mr.  Hilands  and  will  be  fulfilled 
when  the  proper  time  comes  and  the  company  financed,  but 
Mr.  Hilands  must  remember  that  his  contract  is  contingent 
upon  the  fulfillment  of  the  contract  with  the  Amsterdam 
people,  which  up  to  the  present  time  has  not  been  fulfilled. 

99 

The  court  granted  the  motion  for  a  new  trial  upon  the  sole 
ground  of  the  discovery  of  such  new  evidence,  and  ordered  a 
new  trial.  From  the  order  so  granting  a  new  trial  the  de- 
fendant has  appealed. 

The  appellant  alleges  that  the  order  granting  a  new  trial 
was  erroneous,  because  such  evidence  is  pertinent  only  for 
the  purpose  of  impeaching  Chas.  D.  Bicker's  testimony;  be- 
cause, if  received,  such  evidence  is  not  of  such  character  as 
would  probably  effect  a  diflPerent  result  on  a  new  trial;  be- 
cause the  said  new  evidence  is  inadmissible,  for  the  reason  it 
is  incompetent,  immaterial  and  irrelevant  for  any  purpose; 
and  because  the  findings  of  fact  and  judgment  were  supported 
by  a  preponderance  of  the  evidence. 

The  question  of  diligence  in  presenting  the  newly  discovered 
evidence  is  not  involved.  The  question  is  whether  the  evi- 
dence is  of  such  nature  that  it  can  be  admitted  on  a  new  trial, 
and,  if  admissible,  will  it,  when  considered,  probably  cause 
a  different  result? 

The  appellee  in  his  motion  alleges  that  the  newly  discovered 
evidence  '4s  most  material  in  this:  That  at  the  trial  of  this 
action  the  said  Bicker,  as  defendant's  witness,  testified  in 
corroboration  of  the  defendant  that  the  agreement  between 
the  plaintiff  and  defendant  with  respect  to  the  750,000  shares 
of  stock  issued  to  the  defendant,  which  was  the  subject  matter 
of  the  said  case,  was  that  the  said  stock  should  be  given  to 
the  said  defendant  purely  in  consideration  of  his  purchasing 
150,000  shares  of  stock  of  the  same  corporation  at  10  cents 
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per  share,  and  that  the  agreement  was  not  as  testified  to  by 
the  plaintiff,  viz.,  that  the  said  stock  was  issued  to  the  said 
Sharpies  in  consideration  of  his  promise  to  finance  the  said 
Cerro  Cobre  Development  Company.  The  substance  of  said 
Kicker's  testimony  in  his  own  words  is  as  follows:  *Q.  What 
did  he  say  at  that  time  the  terms  of  this  agreement  weref 
A.  He  said  he  had  to  give  Mr.  Shaiples  one-half  of  the  pro- 
motion stock  of  750,000  shares  to  induce  him  to  put  up  $15,000 
for  150,000  shares  of  treasury  stock  at  10  cents  a  share.'." 

This  evidence  does  not  admit  of  the  construction  placed 
upon  it  by  the  appellee  in  his  motion.  The  answer  is  not 
responsive  to  the  question  asked,  viz.:  **Q.  What  did  he 
[Duvall]  say  at  that  time  the  terms  of  this  agreement  were?'* 
The  witness  in  reply  to  the  question  did  not  pretend  to  state 
the  terms  of  the  Sharpies  contract  as  he  was  asked  to  do,  but 
answered  the  question  by  stating  what  Duvall  had  said  to  the 
witness  as  the  effect  of  the  Sharpies  contract,  viz. : 

**He  said  he  had  to  give  Mr.  Sharpies  one-half  the  promo- 
tion stock  of  750,000  shares  to  induce  him,"  etc. 

Therefore  the  proposed  newly  discovered  evidence  is  most 
material  to  impeach  that  statement  of  what  Duvall  said  to 
Ricker  in  respect  to  the  Sharpies  contract,  not  what  Ricker 
testified  on  the  trial  constituted  the  terms  of  said  contract. 
Ricker  did  not  purport  to  detail  the  terms  of  the  contract 
between  Duvall  and  Sharpies,  nor  did  he  indicate  in  such 
evidence  that  he  knew  the  terms  of  that  contract.  He  simply 
stated  what  he  said  Duvall  told  him  about  it,  and  what  was 
told  him,  by  his  own  testimony,  amounted  to  a  statement  by 
Duvall  of  the  effect  of  the  contract  as  Duvall  construed  it, 
and  nothing  more. 

Such  statement  coming  from  Duvall  at  a  time  so  near  the 
time  the  contract  was  made  was  clearly  admissible  for  at 
least  two  reasons :  First,  it  amounts  to  a  construction  of  the 
contract  by  a  party  to  it,  and  is  valuable  in  determining  the 
meaning  of  the  contract ;  second,  if  considered  as  a  statement 
of  a  fact  or  a  conclusion  of  fact,  it  is  admissible  because  it 
is,  in  effect,  a  statement  against  interest.  In  either  case 
Ricker  says  Duvall  said  to  him  as  quoted,  and  if  the  newly 
discovered  evidence  can  affect  Ricker 's  statement,  it  must  go 
to  the  question  whether  or  not  as  a  fact  Duvall  said  to  Ricker 
what  Ricker  testified  Duvall  said. 
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Appellee  contends  in  his  motion  that  if  awarded  a  new  trial 
he  will  be  able  to  show  by  such  newly  discovered  evidence 
''that  the  said  stock  was  issued  to  the  said  Sharpies  in  con- 
sideration of  his  promise  to  finance  the  said  Cerro  Gobre 
Development  Company/'  averring  that  such  result  will  be 
accomplished  in  the  following  manner  : 

**That  it  appears  in  a  copy  of  said  letter  [newly  discovered] 
that  the  said  Bicker  has  made  statements  or  a  statement  to 
the  writer  thereof,  one  H.  G.  Lupoid,  contrary  to  his  testi- 
mony in  the  trial  of  this  action,  and  corroborating  strongly 
the  plaintiff's  testimony  herein;  that  upon  another  trial  of 
this  action  plaintiff  can  secure  the  testimony  of  the  said 
Lupoid  by  deposition  if  he  is  unable  to  secure  his  personal 
attendance  at  the  trial.  .  .  .  That  the  said  Lupoid  cannot 
truthfully  testify  other  than  consistent  with  the  statement 
made,  in  the  letter  copied  above.  That  if  the  said  testimony 
of  Lupoid  were  heard"  a  different  record  would  be  made, 
necessitating  a  different  judgment.  The  statement  contained 
in  the  letter  is  quoted  above,  viz. : 

"You  criticised  Mr.  Duvall 's  actions  in  giving  Mr.  Sharpies 
750,000  shares  of  Cerro  Cobre  before  he  fulfilled  his  agree- 
ment; why  repeat  the  same  thing  with  Mr.  Hilands?" 

If  Lupoid  should  testify  as  a  fact  that  Ricker  did  criticise 
Mr.  Duvall's  actions  in  giving  Sharpies  the  stock,  under  the 
circumstances  mentioned  in  the  letter,  such  evidence  would, 
in  no  conceivable  manner,  tend  to  establish  the  terms  of  the 
Duvall-Sharples  contract,  the  matter  in  issue.  Appellee  seems 
to  insist  that  such  fact,  if  established  by  Lupoid,  would  con- 
tradict Kicker's  evidence.  It  is  not  clear  how  such  a  result 
would  follow,  but,  conceding  that  Lupoid 's  supposed  testi- 
mony would  tend  to  impeach  Kicker's  statement,  then  the 
effect  would  be  that  it  would  appear  from  Lupoid 's  testimony 
on  a  new  trial  that  Duvall  made  no  such  statement  to  Kicker 
as  Kicker  testified  was  made  to  him  by  Duvall.  So  consid- 
ered, Lupoid 's  testimony  would,  in  its  nature,  be  clearly  im- 
peaching testimony.  The  general  rule  is  that  a  new  trial  for 
newly  discovered  evidence  of  an  impeaching  character  will 
not  be  granted.  Chalmers  v.  Sheehy,  132  Cal.  459,  84  Am. 
St.  Kep.  62,  64  Pac.  709 ;  Brandt  v.  Krogh,  14  Cal.  App.  39, 
111  Pac.  275;  WoodY.  MovXton,  146  Cal.  317,  80  Pac.  92; 
Griffin  v.  Carrig,  23  Colo.  App.  313,  128  Pac.  1126;  Knuffke 
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V.  Knuffke,  8  Kan.  App.  857,  56  Pac.  326;  and  many  other 
like  authorities  may  be  found  in  the  reported  cases. 

Appellee  concedes  this  general  rule,  but  contends  that  the 
newly  discovered  evidence  must  be  of  an  entirely  impeaching 
character,  and  that,  while  the  uewly  discovered  evidence  here 
in  question  is,  in  a  measure,  impeaching  as  to  Bicker's  testi- 
mony, it  successfully  contradicts  his  testimony,  and  as  to 
Duvall's  testimony  such  evidence  is  cumulative  and  corrobo- 
rative, and  contradicts  Bicker,  and  is  therefore  grounds  for 
a  new  trial,  citing  from  29  Cyc.  920,  the  rule  that  governs 
such  case,  viz.: 

**  Newly  discovered  evidence  to  successfully  contradict  a 
witness  upon  a  material  matter  may  be  cause  for  allowing  a 
new  trial,  and  it  is  no  objection  to  such  allowance  that  the 
evidence  may  incidentally  impeach  a  witness." 

This  rule  cannot  apply,  for  the  reason  the  sole  purpose  of 
the  new  evidence  was  to  show  that  Bicker's  testimony  was 
untrue.  If  Lupoid  would  testify  to  anything  affecting  the 
statement  of  Bicker,  it  must  be  to  facts  tending  to  show 
that  Duvall  did  not  make  the  statement  to  Bicker  that  Bicker 
testified  he  did  make.  In  no  other  manner  could  Lupoid 
contradict  Bicker's  testimony.  If  the  purpose  of  Lupoid 's 
testimony  is  to  corroborate  Duvall,  and  impeach  Bicker  be- 
cause it  is  contrary  to  Bicker's  testimony,  then  it  must  be 
that  Duvall  stated  to  Bicker  that  Sharpies  was  given  the 
stock  in  consideration  of  his  promise  to  purchase  150,000 
shares  of  treasury  stock  at  10  cents  a  share  and  finance 
the  Cerro  Cobre.  If  such  is  the  statement  of  Duvall  that 
Lupoid  is  supposed  to  corroborate,  and  incidentally  im- 
peach. Bicker's  testimony,  then  such  evidence  of  Duvall's 
statement  would  clearly  be  inadmissible  as  pure  hearsay. 
Lupoid  would  not  be  permitted  to  testify  to  a  self-serving 
statement  made  by  Duvall,  and  certainly  such  evidence  would 
not  have  the  marks  of  cumulative  or  corroborative  evidence, 
but  would  be  simply  the  bringing  in  of  a  witness  to  testify 
that  Duvall  made  the  same  statement  to  the  witness  and  to 
Bicker  that  he  made  to  the  jury.  Clearly,  the  proposed  evi- 
dence would  have  no  effect  to  cause  a  different  judgment  to 
result.  In  the  first  place,  it  could  only  tend  to  establish  an 
immaterial  fact,  viz.,  that  Duvall  made  a  statement  to  wit- 
ness Bicker  different  from  that  testified  to  by  Bicker,  as  the 
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effect  of  a  contract  made  by  Duvall  with  Sharpies  by  which 
Sharpies  acquired  possession  of  the  stock,  and  such  different 
statement  so  made  was  self-serving  as  Duvall 's  opinion  of  the 
effect  of  such  contract. 

For  these  reasons  the  court  erred  in  granting  the  motion 
for  a  new  trial  upon  the  grounds  alleged. 

The  order  is  reversed  and  vacated,  and  the  cause  remanded, 
with  iofitructions  to  deny  the  motion  for  a  new  trial,  and 
thereby  reinstate  the  judgment  rendered,  and  take  such  fur- 
ther proceedings  in  the  cause  as  the  law  requires  to  enforce 
the  said  judgment. 

BOSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 


[CSvil  No.  1411.    raed  June  22,  1915.] 
[149  Pac.  758.] 

MIAMI  COPPER  COMPANY,  a  Corporation,  Appellant,  v. 
STATE,  AppeUee. 

1.  Action  —  Causes  of  Action  —  Joinder  —  Jusisdigtion  —  Lumping 

PENAi;riKS.--Under  Civil  Code  of  1901,  paragraphs  1280  and  1291, 
providing  that  the  complaint  may  contain  several  different  causes 
of  action,  and  that  only  such  causes  of  action  may  be  joined  as  are 
capable  of  the  same  character  of  relief,  actions  e»  contractu,  not 
being  joinable  with  actions  ex  delicto,  and  actions  to  recover  for 
injuries  to  the  person,  to  property,  or  to  character  not  being  join- 
able,  where  the  state  sued  to  recover  the  penalty  assessed  upon  any 
electric  light  or  power  company,  by  Laws  of  1912,  chapter  50,  that 
should  permit  any  employee  about  its  plant  to  be  on  duty  more 
than  8  hours  in  24,  under  penalty  of  $100  fine  for  each  day's  viola- 
'  tion  of  the  act,  the  statute  providing  that  the  suit  for  such  penalty 
may  be  instituted  in  any  court  of  the  state  having  competent  juris- 
diction, the  recovery  sought  being  for  15  violations,  separately 
stated  in  the  complaint,  the  superior  court  had  jurisdiction  of  the 
suit,  since  the  several  penalties  sued  for  were  grounded  in  the  same 
right,  the  parties  and  the  causes  of  action  the  same,  and  each 
capable  of  the  same  character  of  relief. 

2.  Courts — Jurisdiction — Amount — Joinder  of  Causes. — Constitution, 

article  6,  section  9,  provides  that  the  number  of  justiees  of  the 
peace  shall  be  provided  by  law,  and  that  their  jorisdietion  shall  not 
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trench  on  that  of  any  court  of  record,  except  that  thej  shall  have 
concurrent  jurisdiction  with  the  superior  court  where  the  amount  of 
damage  claimed  does  not  exceed  $200.  Article,  6,  section  6,  pro- 
vides that  the  superior  court  shall  have  original  jurisdiction  in  all 
cases  in  which  the  demand  or  the  value  of  the  property  amounts  to 
$200  exclusive  of  interest  and  costs.  The  state  sued  a  corporation 
in  the  superior  court  to  recover  penalties  aggregating  $1,500  for  15 
violations  of  Laws  of  1912,  chapter  50,  forbidding  any  corporation 
operating  an  electric  light  or  power  plant  to  permit  ftny  employee 
about  its  plant  to  be  on  dBty  more  than  eight  hours  a  day.  Held, 
that  the  superior  court  had  jurisdiction,  although  the  individual 
penalty  assessed  for  each  violation  was  within  the  jurisdictional 
limit  of  justice  courts,  since  to  exclude  the  jurisdiction  of  the  su- 
perior court  the  grant  of  jurisdiction  to  another  court  must  be  ex- 
clusive and  not  merely  concurrent. 

3.  Trial — Vebdict — Numbeb  of  Jubors  Required  to  Concur — Actions 

FOR  Penadty. — Under  Civil  Code  of  1901,  paragraph  1413,  provid- 
ing that  in  civil  cases,  except  those  cognizable  at  common  law,  9  of 
the  12  jurors  may  return  a  verdict,  in  an  action  by  the  state  for  the 
penalty  under  Laws  of  1912,  chapter  50,  forbidding  any  electric 
light  or  power  concern  to  work  the  employees  in  its  plant  more  than 
8  hours  in  each  24,  a  verdict  by  9  jurors  was  bad,  the  suit  being 
one  cognizable  at  common  law. 

[As  to  whether  jury  in  criminal  case  may  be  more  or  less  than 
twelve,  see  note  in  Ann.  Oas.  1914A,  872.] 

4.  Constitutional  Law  —  Statutes  —  Vested  Bights  —  Verdict  by 

Nine  Jurors— Validity — Retroactive  Operation. — Although  ac- 
tion is  begun,  and  issue  joined,  before  the  adoption  of  a  law  au- 
thorizing nine  jurors  in  a  civil  case  to  render  a  verdict,  sufeh  verdict 
is  valid,  since  there  is  no  vested  right  in  the  modes  of  procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Gila.  G.  W.  Shute,  Judge.  Eeversed  and  re- 
manded. 

Messrs.  Alderman  &  Elliott,  for  Appellant. 

Mr.  Wiley  B.  Jones,  Attorney  General,  and  Mr.  Norman 
J.  Johnson,  County  Attorney,  for  the  State. 

FRANKLIN,  J. — This  action,  being  in  the  nature  of  an 
action  of  debt,  was  instituted  by  the  state  of  Arizona  in  the 
superior  court  to  recover  a  penalty  under  chapter  50,  Laws 
of  1912,  Regular  Session.    The  act  provides: 
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"Section  1.  That  the  business  of  conducting  and  oper- 
ating an  electric  light  plant,  or  any  electric  power  plant,  is 
hereby  declared  to  be  hazardous  and  dangerous  to  those  em- 
ployed therein. 

•**Sec.  2.  That  it  shall  be  unlawful  for  any  person,  cor- 
poration or  association  operating  or  managing  any  electric 
light  plant,  or  any  electric  power  plant,  or  both,  within  this 
state,  to  permit,  or  cause  to  be  permitted,  any  operating  en- 
gineer or  fireman,  or  switchboard  operator,  or  any  attendant 
in  its  service,  employed  in  or  about  such  plants,  to  be  on 
duty  more  than  eight  hours. in  any  twenty-four  consecutive 
hours;  except  in  cases  of  emergency  when  life  or  property 
is  in  imminent  danger. 

**Sec.  3.  That  any  person,  corporation  or  association  that 
shall  violate  section  2  of  this  act,  shall  pay  a  fine  not  to  exceed 
one  hundred  dollars  ($100.00)  for  each  violation  of  this  act. 
Each  day's  violation  of  any  of  the  provisions  of  this  section 
shall  constitute  a  separate  offense. 

''Sec.  4.  That  the  fine,  mentioned  in  section  3  of  this  act, 
shall  be  recovered  by  aa  action  of  debt,  in  the  name  of  the 
state  of  Arizona,  for  the  use  of  the  state,  who  shall  sue  for  it 
against  such  person,  corporation  or  association  violating  this 
act,  said  suit  to  be  instituted  in  any  court  of  this  state  having 
competent  jurisdiction. 

**Sec.  5.  That  the  said  fine,  when  recovered  as  aforesaid, 
shall  be  paid  without  any  deduction  whatever  into  the  general 
fund  of  the  state  of  Arizona.  ..." 

The  statute  directs  that  an  action  of  debt  in  the  name  of 
the  state,  and  for  the  use  of  the  state,  is  the  appropriate 
mode  of  proceeding  to  recover  the  prescribed  penalty. 

There  are  15  different  causes  of  action  separately  stated 
in  the  complaint,  and  in  the  aggregate  the  amount  of  money 
sought  to  be  recovered  is  $1,500.  Each  cause  of  action,  sepa- 
rately stated,  is  grounded  upon  an  alleged  violation  of  the 
statute  quoted,  and  the  liability  incurred  for  each  day's  vio- 
lation of  the  statute  is  a  fine  not  exceeding  $100. 

The  case  went  to  the  jury  on  June  19,  1913.  The  jury 
rendered  its  verdict  in  favor  of  the  state  in  the  sum  of  $600, 
and  upon  such  verdict  the  judgment  of  the  court  was  accord- 
ingly entered. 
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In  submitting  the  case  to  the  jury  the  court  gave  the  fol- 
lowing instruction : 

'*Tou  are  further  instructed,  gentlemen,  that  in  this  case 
the  concurrence  of  three-fourths  of  your  number  shall  be  a 
sufficient  number  to  return  a  verdict  in  the  case.  In  case  you 
should  unanimously  agree  you  should  cause  your  foreman, 
who  will  be  selected  after  you  have  retired,  to  sign  that 
form  of  verdict  which  represents  your  conclusion.  In  case 
you  should  not  agree  unanimously,  but  nine  of  your  number 
concur,  those  nine  or  more  so  concurring  must  sign  the  form 
of  verdict  to  be  agreed  upon  and  return  it  into  open  court. '^ 

The  verdict  of  the  jury  was  not  unanimous,  but  nine  of 
such  jurors  did  concur  and  returned  the  verdict  against  the 
defendant  into  court  in  accordance  with  the  instruction  given, 
and  upon  the  verdict  so  rendered  judgment  against  the  de- 
fendant was  entered. 

There  are  two  questions  litigated  on  this  appeal.  It  is  first 
objected  that  the  penalty  of  the  statute,  taken  singly,  is  below 
the  jurisdiction  of  the  superior  court,  and  that  it  may  not 
be  cumulated  in  the  same  action  so  that  the  superior  court 
may  have  jurisdiction.  It  is  next  claimed  that,  the  case 
presented  being  cognizable  at  the  common  law,  the  verdict 
in  such  case  must  be  concurred  in  by  twelve  jurors  as  at 
common  law,  else  there  can  be  no  verdict. 

Paragraph  1280  of  the  Revised  Statutes  of  Arizona  of  1901 
provides :  The  complaint  may  contain  several  different  causes 
of  action,  and  the  answer  may  contain  several  different  de- 
fenses. And  paragraph  1291  provides:  Only  such  causes  of 
action  may  be  joined  as  are  capable  of  the  same  character  of 
relief.  Actions  ex  contractu  shall  not  be  joined  with  actions 
ex  delicto.  In  actions  ex  delicto,  there  shall  not  be  joined 
actions  to  recover  for  injuries  to  the  person,  to  property,  or 
to  character ;  but  they  shall  be  sued  for  separately. 

Here,  then,  is  statutory  authority  for  joining  several  dif- 
ferent causes  of  action  in  the  same  complaint,  subject  only 
to  the  qualification  prescribed  by  paragraph  1291,  and  it  is 
quite  apparent  that  the  causes  of  action  set  forth  in  this  com- 
plaint do  not  come  within  any  of  the  classes  disqualified.  The 
several  penalties  sought  to  be  recovered  grew  out  of  an  alleged 
violation  of  the  same  provision  of  the  statute ;  the  parties  to 
the  action  are  the  same;    the  several  causes  of  action  are 
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grounded  in  the  same  right,  and  are  each  capable  of  the  same 
character  of  relief.  When  the  joinder  of  actions  is  permis- 
sible, it  is  said  by  Mr.  Pomeroy,  **In  fact,  the  whole  pro- 
ceeding is  the  combining  of  several  actions  into  one.''  Pom- 
eroy on  Code  Remedies,  sec.  336. 

The  joinder  of  different  causes  of  action  is  the  subject  o? 
statutory  regulation.  Under  our  statute  there  is  no  objection 
to  any  number  of  distinct  penalties  under  the  same  provision 
of  the  statute  being  separately  stated  in  the  same  complaint, 
thereby,  as  Mr.  Pomeroy  says,  in  such  a  proceeding  combin- 
ing the  several  causes  of  action  into  one.  In  other  words,  in 
this  action  there  are  not  15  suits  each  for  the  recovery  of  a 
penalty,  but  it  is  one  suit  comprising  15  penalties,  which  in 
the  aggregate  amount  to  $1,500.  In  such  a  case  it  is  not 
the  penalty  of  the  statute  taken  singly,  which  determines  the 
jurisdiction  of  the  superior  court;  but  it  is  the  cumulated 
penalty  sought  to  be  recovered  in  the  one  action  that  fixes 
the  jurisdiction.  The  several  penalties  incurred  may  be  sued 
for  in  one  action,  and  the  court  having  jurisdiction  of  the 
aggregate  sum  is  a  court  of  competent  jurisdiction  in  which 
such  suit  may  be  instituted  within  the  meaning  of  the  act. 
One  penalty  may  be  within  the  jurisdiction  of  an  inferior 
court,  but  the  remedy  provided  is  ample  to  adopt  it  to  those 
cases  of  sufficient  magnitude  wherein  the  grievances  of  the 
state  are  in  the  aggregate  of  sufficient  extent  to  confer  juris- 
diction in  the  superior  court.  See  State  ex  rel.  Burrdl  v. 
Hughes,  116  N.  C.  430,  21  S.  E.  971;  Maggett  v.  Roberts  et 
dl,,  108  N.  C.  174,  12  S.  E.  B90;  Oihson  v.  Oault,  33  Pa.  44; 
Wolverton  v.  Lacey,  Fed.  Cas.  No.  17,932;  Barkhamsted  v. 
Parsons,  3  Conn.  1;  Wells  v.  Cooper,  57  Conn.  52,  17  Atl.  281. 

But  in  another  view  the  jurisdiction  was  rightly  taken. 
The  Constitutions  or  statutes  of  the  different  states  usually 
provide  that  the  jurisdiction  of  certain  courts  shall  extend 
only  to  cases  where  the  amount  in  controversy  shall  exceed 
or  shall  not  exceed  a  certain  sum,  and  the  amount  claimed  by 
the  plaintiff  in  good  faith  in  the  ad  damnum  clause  of  the 
complaint  being  the  test  usually  employed  to  determine  the 
court's  jurisdiction  in  such  a  case. 

By  section  9  of  article  6  of  the  Constitution  it  is  granted : 

**The  number  of  justices  of  the  peace  to  be  elected  in  incor- 
porated cities  and  towns,  and  in  precincts,  and  the  powers, 
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duties,  and  jurisdiction  of  justices  of  the  peace,  shall  be  pro- 
vided by  law;  provided,  that  such  jurisdiction  .  .  .  shall  not 
trench  upon  the  jurisdiction  of  any  court  of  record,  except 
that  said  justices  shall  have  concurrent  jurisdiction  with  the 
superior  court  in  cases  of  forcible  entry  and  detainer,  where 
the  rental  value  does  not  exceed  twenty-five  dollars  per  month, 
and  where  the  whole  amount  of  damage  claimed  does  not 
exceed  two  hundred  dollars.  ..." 

Section  6,  article  6,  of  the  Constitution,  says : 

**The  superior  court  shall  have  original  jurisdiction  in  all 
cases  of  equity  and  in  all  cases  at  law  which  involve  the  title 
to,  or  the  possession  of,  real  property,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  fine,  and  in  all 
other  cases  in  which  the  demand,  or  the  value  of  the  property 
in  controversy  amounts  to  two  hundred  dollars  exclusive  of 
interest  and  costs,  and  in  all  criminal  cases  amounting  to 
felony,  and  in  all  cases  of  misdemeanor  not  otherwise  pro- 
vided for  by  law;  of  actions  of  forcible  entry  and  detainer; 
of  proceedings  in  insolvency;  of  actions  to  prevent  or  abate 
nuisance;  of  all  matters  of  probate;  of  divorce  and  for  annul- 
ment of  marriage ;  and  for  such  .  .  .  cases  and  proceedings  as 
are  not  otherwise  provided  for." 

By  this  grant  of  power  it  is  apparent  that  the  legislature 
could  in  the  exercise  of  its  authority  vest  in  the  courts  of 
justices  of  the  peace  exclusive  jurisdiction  in  cases  in  which 
the  demand,  or  the  value  of  the  property  in  controversy,  is 
less  than  $200,  exclusive  of  interest  and  costs.  It  is  not  sufiS- 
cient  under  the  constitutional  sa'nction  that  the  law-making 
power  vest  jurisdiction  in  such  cases  in  some  court  other 
than  the  superior  court,  but  to  exclude  the  jurisdiction  of 
the  superior  court  the  grant  of  jurisdiction  to  such  other  court 
must  be  exclusive.  Justices  of  the  peace  have  such  jurisdic- 
tion only  as  may  affirmatively  be  conferred  on  them  by  law. 
By  paragraph  1280  of  the  Civil  Code  of  1913  : 

'*They  shall  have  jurisdiction  to  try  and  determine  all  civil 
actions  when  the  amount  involved,  exclusive  of  interest  and 
costs  does  not  exceed  two  hundred  dollars." 

The  jurisdiction  thus  conferred  is,  by  the  statute,  not  ex- 
clusive, and,  by  virtue  of  the  constitutional  provision  'con- 
ferring on  the  superior  court  original  jurisdiction  in  all  cases 
and  of  all  proceedings  in  which  jurisdiction  shaU  not  have 
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been  by  law  vested  exclusively  in  some  other  court,  it  is  plain 
that  the  jurisdiction  of  justices  of  the  peace  in  such  cases 
is  concurrent  with  that  of  the  superior  court,  until  such  time 
as  the  legislature  shall  take  such  jurisdiction  from  the  superior 
court  by  affirmatively  conferring  it  exclusively  in  the  courts 
of  justices  of  the  peace. 

Coming  to  the  next  point  urged,  we  think  the  case  pre- 
sented is  one  cognizable  at  the  common  law,  and,  if  this  be 
correct,  then  there  has  been  no  verdict  rendered  upon  which 
the  judgment  of  the  court  could  be  entered,  and  the  cause 
must  therefore  be  reversed. 

The  Constitution  provides  that:  **The  right  of  trial  by  jury 
shall  remain  inviolate,  but  provision  may  be  made  by  law  for 
a  jury  of  a  number  of  less  than  twelve  in  courts  not  of  record, 
and  for  a  verdict  by  nine  or  more  jurors  in  civil  cases  in  any 
court  of  record,  and  for  waiving  of  a  jury  in  civil  cases  where 
the  consent  of  the  parties  interested  is  given  thereto."  Con- 
stitution of  Arizona,  art.  2,  sec.  23. 

Pursuant  to  the  authority  conferred,  the  legislature  at  its 
second  special  session  in  1913  enacted  without  qualification 
that:  In  all  trials  of  civil  cases  in  the  superior  courts  where 
a  jury  of  twelve  persons  shall  be  impaneled  to  try  such  cause, 
the  concurrence  of  nine  or  more  jurors  shall  be  sufficient  to 
render  a  verdict  therein.  This  act  was  passed  and  approved 
April  1,  1913,  but  in  the  act  it  was  provided  that:  '*This  act 
shall  take  effect  and  be  in  force  from  and  after  the  1st  day 
of  October,  1913,''  and  the  provision  of  the  act  referred  to  has 
been  codified  as  paragraph  532,  Civil  Code  of  1913.  This 
provision,  therefore,  only  governs  in  the  trials  of  causes  on 
and  after  the  date  it  went  into  effect,  to  wit,  October  1,  1913. 
The  cause  at  bar,  however,  was  submitted  to  the  jury  on 
June  19,  1913.  The  statute  in  eflEect  and  controlling  the  ver- 
dict of  a  jury  at  that  time  is  found  in  paragraph  1413  (sec- 
tion 204)  of  the  Revised  Statutes  of  Arizona  of  1901,  which 
provides:  In  all  trials  of  civil  cases,  except  cases  cognizable 
at  common  law,  in  the  courts  of  this  territory  (state)  where 
a  jury  of  twelve  persons  shall  be  impaneled  to  try  such  cause, 
the  concurrence  of  three-fourths  of  such  jury  shall  be  suffi- 
cient to  render  a  verdict  therein. 

This  provision  of  the  territorial  statute  was,  by  virtue  of 
the  Constitution,  carried  forward  as  the  law  of  the  state,  and 
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remained  in  force  until  modified  by  the  act  which  went  into 
effect  on  October  1,  1913.  It  remains  only  to  consider  if  the 
case  is  one  cognizable  at  the  common  law,  for  if  it  is  the 
point  is  dear  that  a  verdict  concurred  in  by  a  less  number 
than  twelve  jurors  is,  at  common  law,  no  verdict  at  all;  the 
result  being  a  mistrial.  No  citation  of  authority  is  necessary 
in  this  behalf. 

It  must  be  conceded  that  the  liability  here  created  is  of 
statutory  origin.  This  statute  creates  a  liability  for  an 
offense  unknown  to  the  common  law.  It  gives  a  penalty  and 
designates  the  mode  and  form  of  proceeding  for  its  recovery. 
It  may  be  admitted  that  this  designation  forms  a  part  of  the 
right  and  the  liability,  and  all  other  modes  of  proceeding  and 
jurisdiction  not  otherwise  provided  are  excluded.  1  Corpus 
Juris,  p.  993,  sec.  109.  The  mode  adopted  is  an  action  of 
debt  instituted  in  a  court  of  competent  jurisdiction,  the  form 
of  proceeding  to  be  in  the  name  of  the  state  and  for  its  use 
and  benefit.  To  this  extent  it  goes,  and  no  further.  Is  an 
action  of  debt  for  the  recovery  of  a  statutory  penalty,  brought 
in  the  name  of  the  state  (sovereign)  and  for  its  use  and  ben- 
efit, a  case  cognizable  at  common  law  f  We  shall  inquire  about 
this. 

Mr.  Blackstone  says:  **From  these  express  contracts  the 
transition  is  easy  to  those  that  are  only  implied  by  law. 
Which  are  such  as  reason  and  justice  dictate,  and  which  there- 
fore the  law  presumes  that  every  man  has  contracted  to  per- 
form; and  upon  this  presumption  makes  him  answerable  to 
such  persons  as  suffer  by  his  nonperformance. 

**0f  this  nature  are,  first,  such  as  are  necessarily  implied 
by  the  fundamental  constitution  of  government,  to  which 
every  man  is  a  contracting  party.  And  thus  it  is  that  every 
person  is  bound  and  hath  virtually  agreed  to  pay  such  par- 
ticular sums  of  money  as  are  charged  on  him  by  the  sentence, 
or  assessed  by  the  interpretation  of  the  law.  For  it  is  a  part 
of  the  original  contract,  entered  into  by  all  mankind  who 
partake  the  benefits  of  society,  to  submit  in  all  points  to  the 
municipal  constitutions  and  local  ordinances  of  that  state,  of 
which  each  individual  is  a  member.  Whatever,  therefore,  the 
laws  order  anyone  to  pay,  that  becomes  instantly  a  debt,  which 
he  hath  beforehand  contracted  to  discharge.  And  this  im- 
plied agreement  it  is  that  gives  the  plaintiff  a  right  to  insti- 
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tute  a  second  action,  founded  merely  on  the  general  contract, 
in  order  to  recover  such  damages,  or  sum  of  money,  as  are 
assessed  by  jury  and  adjudged  by  the  court  to  be  due  from 
the  defendant  to  the  plaintiff  in  any  former  action.  So  that 
if  he  hath  once  obtained  a  judgment  against  another  for  a  cer- 
tain sum,  and  neglects  to  take  out  execution  thereupon,  he 
may  afterward  bring  an  action  of  debt  upon  this  judgment, 
and  shall  not  be  put  upon  the  proof  of  the  original  cause  of 
action;  but  upon  showing  the  judgment  once  obtained,  still 
in  full  force,  and  yet  unsatisfied,  the  law  immediately  implies 
that  by  the  original  contract  of  society  the  defendant  hath 
contracted  a  debt,  and  is  bound  to  pay  it.  This  method  seems 
to  have  been  invented,  when  real  actions  were  more  in  use 
than  at  present,  and  damages  were  permitted  to  be  recovered 
thereon ;  in  order  to  have  the  benefit  of  a  writ  of  capias  to 
take  the  defendant's  body  in  execution  for  those  damages, 
which  process  was  allowable  in  an  action  of  debt  (in  conse- 
quence of  the  statute  25  Edw.  Ill,  c.  17),  but  not  in  an  action 
real.  Wherefore,  since  the  disuse  of  those  real  actions,  actions 
of  debt  upon  judgments  in  personal  suits  have  been  pretty 
much  discountenanced  by  the  courts,  as  being  generally  vex- 
atious and  oppressive  by  harassing  the  defendant  with  the 
costs  of  two  actions  instead  of  one. 

''On  the  same  principle  it  is  (of  an  implied  original  con- 
tract to  submit  to  the  rules  of  the  community  whereof  we  are 
members)  that  a  forfeiture  imposed  by  the  by-laws  and  pri- 
vate ordinances  of  a  corporation  upon  any  that  belong  to  the 
body,  or  an  amercement  set  i^  a  court-leet  or  court-baron 
upon  any  of  the  suitors  to  the  court  (for  otherwise  it  will  not 
be  binding),  immediately  create  a  debt  in  the  eye  of  the  law; 
and  such  forfeiture  or  amercement,  if  unpaid,  work  an  injury 
to  the  party  or  parties  entitled  to  receive  it,  for  which  the 
remedy  is  by  action  of  debt. 

''The  same  reason  may  with  equal  justice  be  applied  to  all 
penal  statutes,  that  is,  such  acts  of  Parliament  whereby  a 
forfeiture  is  inflicted  for  transgressing  the  provisions  therein 
enacted.  The  party  offending  is  here  bound  by  the  funda- 
mental contract  of  society  to  obey  the  directions  of  the  legis- 
lature, and  pay  the  forfeiture  incurred  to  such  persons  as  the 
law  requires.  The  usual  application  of  this  forfeiture  is 
either  to  the  party  aggrieved,  or  else  to  any  of  the  king's  sub- 
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jects  in  general.  Of  the  same  sort  is  the  forfeiture  inflicted 
by  the  statute  of  Winchester  (explained  and  enforced  by  sev- 
eral subsequent  statutes)  upon  the  hundred  wherein  a  man 
is  robbed,  which  is  meant  to  oblige  the  hundredors  to  make 
hue  and  cry  after  the  felon ;  for  if  they  take  him  they  stand 
excused.  But  otherwise  the  party  robbed  is  entitled  to  prose- 
cute them  by  a  special  action  on  the  case  for  damages  equiva- 
lent to  his  loss.  And  of  the  same  nature  is  the  action  given 
by  statute  9  Geo.  I,  c.  22,  commonly  called  the  black  act, 
against  the  inhabitants  of  any  hundred,  in  order  to  make 
satisfaction  in  damages  to  all  persons  who  have  suffered  by 
the  offenses  enumerated  and  made  felony  by  that  act.  But 
more  usually  these  forfeitures  created  by  statute  are  given 
at  large  to  any  common  informer ;  or,  in  other  words,  to  any 
such  person  or  persons  as  will  sue  for  the  same.  And  hence 
such  actions  are  called  'popular'  actions,  because  they  are 
given  to  the  people  in  general.  Sometimes  one  part  is  given 
to  the  king,  to  the  poor,  or  to  some  public  use,  and  the  other 
part  to  the  informer  or  prosecutor;  and  then  the  suit  is  called 
a  qui  tarn  action,  because  is  is  brought  by  a  person  *qui  tarn 
pro  domino  rege,  etc.,  quam  pro  se  ipso  in  hoc  parte  sequi- 
tur'  (who  prosecutes  this  suit  as  well  for  the  king,^tc.,  as  for 
himself).  If  the  king,  therefore,  himself  commences  this 
suit,  he  shall  have  the  whole  forfeiture.  But  if  anyone  hath 
begun  a  qui  tarn  or  popular  action,  no  other  person  can  pur- 
sue it;  and  the  verdict  passed  upon  the  defendant  in  the 
first  suit  is  a  bar  to  all  others,  and  conclusive  even  to  the  king 
himself.  This  has  frequently  occasioned  offenders  to  procure 
their  own  friends  to  begin  a  suit,  in  order  to  forestall,  and 
prevent  other  actions;  which  practice  is  in  some  measure 
prevented  by  a  statute  made  in  the  reign  of  a  very  sharp- 
sighted  prince  in  penal  laws,  4  Hon.  VII,  c.  20,  which  enacts 
that  no  recovery,  otherwise  than  by  verdict,  obtained  by  collu- 
sion in  an  action  popular,  shall  be  a  bar  to  any  other  action 
prosecuted  bona  fide.  A  provision  that  seems  borrowed  from 
the  rule  of  the  Roman  law,  that  if  a  person  was  acquitted  of 
any  accusation,  merely  by  the  prevarication  of  the  accuser, 
a  new  prosecution  might  be  commenced  against  him.*'  2 
Cooley's  Blackstone,  pp.  972,  973,  974. 

^Ir.  Blackstone  has  countenance  in  Lord  Mansfield.     Of 
this  man,  Campbell,  in  his  **  Lives  of  the  Chief  Justices  of 
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England,"  says  he  ranked  as  the  first  and  most  accomplished 
of  common-law  judges;  and  Wellsby,  whose  judgment  is  enti- 
tled to  respect,  made  the  observation  that  Lord  Mansfield  has 
done  more  for  the  jurisprudence  of  England  than  any  legis- 
lator or  judge  or  author  who  has  ever  made  the  improvement 
of  it  his  object. 

In  Rawn,  Clerk,  v.  Green,  2  Cowp.  474,  Lord  MANSFIELD 
says: 

**Here  the  action,  which  is  an  action  of  assumpsit,  is  brought 
in  consequence  of  a  right  liquidated  by  means  of  the  statute. 
The  statute,  therefore,  is  the  only  ground  of  action.  With- 
out it  we  have  no  authority  to  make  the  order  we  did;  but 
when  the  order  was  made,  the  law  raised  an  assumpsit.  The 
defendant  pleads  non  assumpsit.  Is  anything  clearer,  than 
that  the  plaintiff,  upon  the  general  issue  pleaded,  must  prove 
his  whole  case?  The  first  thing  to  be  proved  here  is  the 
statute." 

See,  also,  Atcheson  v.  Everitt,  1  Cowp.  382,  which  was  an 
action  of  debt  upon  the  statute,  2  Qeo.  II,  c.  24,  sec.  7;  Rex 
V.  Robinson,  2  Burr.  800 ;  Stevens  v.  Watson,  1  Salk.  44 ;  and 
Lee  V.  Clarke,  2  East,  333,  judgment  pronounced  by  Lord 
EUenborough,  C.  J. 

At  common  law  debt  would  lie  to  recover  money  due  upon 
simple  contract,  express  or  implied,  whether  verbal  or  writ- 
ten, and  upon  contracts  under  seal,  or  of  record,  and  on  stat- 
utes by  a  party  aggrieved. 

Chitty  says:  **Debt  is  a  more  extensive  remedy  for  the 
recovery  of  money  than  (Msv:mpsit,  or  covenant ;  for  it  lies  to 
recover  money  due  upon  legal  liabilities,  or  upon  simple  con- 
tracts express  or  implied,  whether  verbal  or  written,  and  upon 
contracts  under  seal  or  of  record,  and  on  statutes,  by  a  party 
aggrieved,  or  by  a  common  informer,  whenever  the  demand 
is  for  a  sum  certain,  or  is  capable  of  being  readily  reduced 
to  a  certainty."    1  Chitty  on  Pleadings,  101. 

Where  a  statute  gives  a  forfeiture  of  a  sum  of  money,  or 
penalty,  the  action  of  debt  lies,  because  the  statute  creates  a 
direct  debt,  and  a  consequent  duty.  1  Chitty  on  Pleadings, 
104. 

In  the  Laws  of  England,  edited  by  the  Earl  of  Halsbury 
(volume  1,  part  7,  Forms  of  Action — Old  Forms  of  Action), 
it  is  said :  Debt  lay  to  recover  definite  sunu  due  on  records, 
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as  judgments,  recognizances  of  bail,  or  recognizances  in  the 
nature  of  a  statute  merchant ;  on  specialties  as  bills  or  bonds, 
agreements  to  pay  money,  leases,  mortgages,  etc.,  on  simple 
contracts,  as  for  work  done,  services  rendered,  and  generally, 
wherever  indebitatus  (assumpsit  would  be  appropriate;  in 
maleficio,  as  against  a  sheriff  for  escape,  or  by  common  in- 
formers and  persons  aggrieved  under  penal  statutes,  even 
though  the  statutes  did  not  expressly  give  a  right  of  action 
for  the  penalty. 

A  liability  imposed  by  statute  is  no  greater  than  a  common- 
law  liability.  In  either  case  the  duty  to  discharge  it  is  the 
same.  When,  therefore,  the  statute  creates  a  debt,  or  gives 
to  the  party  the  right  to  demand  from  another  a  sum  of 
money,  the  law  raises  an  implied  promise  to  pay  it.  Chief 
Baron  Comyn  says: 

**Debt  lies  upon  every  contract,  in  deed  or  in  law.  As  if 
an  act  of  Parliament  gives  a  penalty,  and  does  not  say  to 
whom  nor  by  what  action  it  shall  be  recovered,  an  action  of 
debt  lies  upon  such  statute  by  the  party  aggrieved."  Comyn 's 
Digest,  title  ''Debt,"  A,  1. 

''Actions  for  penalties  are  civil  actions,  both  in  form  and 
in  substance,  according  to  Blackstone.  The  action  is  founded 
upon  that  implied  contract  which  every  person  enters  into 
with  the  state  to  obey  the  laws."  SMITH  THOMPSON  J., 
in  Stearns  et  oZ.  v.  United  States,  2  Paine,  301,  311,  Fed. 
Cas.  No.  13,341. 

In  Bumham  v.  Webster,  5  Mass.  270,  Chief  Justice 
PARSONS  says: 

"But  if  debt  qui  tarn  be  sued  against  several,  demanding  a 
joint  forfeiture,  on  a  plea  of  tvH  debet,  all  the  defendants 
ought  to  be  found  indebted,  because  the  form  of  the  action 
and  plea  is  on  a  joint  contract,  although  the  debt  arises  from 
a  tort." 

The  distinguishing  feature  of  this  action  of  debt  is  that  it 
lies  for  the  recovery  of  a  sum  certain,  or  reducible  to  a  cer- 
tainty without  regard  to  the  manner  in  which  the  obligation 
is  incurred  or  evidenced.  In  Stockwell  v.  United  States,  13 
Wall.  531,  20  L.  Ed.  491,  it  was  said: 

"Debt  lies  whenever  a  sum  certain  is  due  to  the  plaintiff, 
or  a  sum  which  can  readily  be  reduced  to  a  certainty — a  sum 
requiring  no  future  valuation  to  settle  its  amount.  ...  It 
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is  immaterial  in  what  manner  the  obligation  was  incurred,  or 
by  what  it  is  evidenced,  if  the  sum  owing  is  capable  of  being 
definitely  ascertained." 

See,  also,  Chaffee  v.  Umted  States,  18  Wall.  516,  21  L.  Ed. 
908;  Savings  Bank  v.  United  States,  19  Wall.  227,  22  L.  Ed. 
80;  United  States  v.  Lyman,  Fed.  Cas.  No.  15,647;  Meredith 
V.  United  States,  13  Pet.  486,  10  L.  Ed.  258;  Bullard  v.  Bell, 
1  Mason,  243,  Fed.  Cas.  No.  2121 ;  Hepner  v.  United  States, 
213  U.  S.  103,  16  Ann.  Cas.  960,  53  L.  Ed.  720,  29  Sup.  Ct. 
Rep.  474,  27  L.  R.  A.  (N.  S.)  739. 

While  it  is,  no  doubt,  true  that  the  action,  being  based  on 
a  violation  of  the  statute,  sounds  in  tort  {Chaffee  v.  United 
States,  18  Wall.  516,  21  L.  Ed.  908),  yet,  as  there  stated, 
**debt  lies  for  a  statutory  penalty,  because  the  sum  demanded 
is  certain.'* 

The  mode  in  which  penalties  shall  be  enforced,  whether 
at  the  suit  of  a  private  party  or  at  the  suit  of  the  public,  is 
a  matter  of  legislative  discretion,  and  where  the  penalty  is 
given  by  statute,  and  there  is  no  specified  mode  of  recovery 
presented,  an  action  of  debt  will  lie.    30  Cyc.  1344,  1345. 

Generally  speaking,  it  is  immaterial  whether  the  obliga- 
tion arose  by  contract  or  by  operation  of  common  or  statute 
law,  in  what  manner  the  obligation  was  incurred,  or  by  what 
the  obligation  is  evidenced,  if  it  possesses  the  essential  requi- 
sites of  a  foundation  for  this  action  debt  will  lie.     13  Cyc.  408. 

At  the  common  law,  the  action  of  debt  is  the  appropriate 
action  for  the  recovery  of  a  statutory  penalty,  upon  the 
ground  of  an  implied  promise,  which  the  law  annexes  to  the 
liability.    18  Am.  &  Eng.  Ency.  of  Law,  274. 

In  United  States  v.  Munddl,  1  Hughes,  415,  6  Cal.  245, 
Fed.  Cas.  No.  15,834,  IREDELL,  Circuit  Judge,  says: 

**The  truth  is,  it  is  sometimes  necessary  to  distinguish  be- 
tween actions  of  debt  at  common  law  and  actions  of  debt  upon 
a  statute,  for  particular  reasons  not  applicable  to  the  mode  of 
trial.  For  instance,  it  is  iiecessary  to  show  it  to  be  *an  action 
on  the  statute,'  because  otherwise  no  cause  of  action  will  ap- 
pear, a  penalty  in  the  case  not  existing  at  common  law,  and 
therefore  creating  no  such  contract.  But  when  the  cause  of 
action  is  shown,  the  principles  of  common  law  pervade  the 
whole  of  the  trial." 
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In  short,  while  the  statute  in  question  creates  a  new  lia- 
bility unknown  to  the  common  law,  when  such  liability  does 
arise  it  is  then  ascertained  that  there  is  a  debt  on  a  liability 
created  by  the  statute,  and  such  a  case  is  upon  the  principles 
of  the  common  law  cognizable  at  law  in  an  action  of  debt  on 
the  liability  thus  created ;  or,  as  Mr.  Blackstone  puts  it : 

**  Whatever,  therefore,  the  laws  order  anyone  to  pay,  that 
becomes  instantly  a  debt  which  he  hath  beforehand  contracted 
to  discharge."    3  Blackstone 's  Commentaries,  158. 

The  very  pith  of  the  matter  before  us  is:  Is  this  a  case 
cognizable  at  the  common  lawt  In  other  words,  is  this  such 
a  case  competent  as  a  subject  of  judicial  investigation  and 
determination  before  its  courts  according  to  the  principles  of 
the  common  lawt  Upon  authority  the  criterion  of  distinc- 
tion between  a  case  which  is,  and  one  which  is  not,  cognizable 
at  the  common  law,  is  the  form  of  the  proceeding,  and  not 
the  particulars  of  the  offense  which  occasions  it.  If  the  lia- 
bility is  created  by  statute,  it  is  spoken  of  as  a  statutory  lia- 
bility; but,  if  it  is  created  by  the  common  law,  it  is  desig- 
nated a  common-law  liability.  The  liability,  however  created, 
though  it  may  differ  in  extent  is,  in  its  essence,  in  the  one 
case  no  greater  than  in  the  other,  for  when  the  cause  of  action 
is  shown,  the  liability  is  recognized  and  enforced  according  to 
the  principles  of  the  common  law.  Of  course,  if  the  statute 
by  which  a  penalty  is  imposed  contemplated  a  redress  or  a 
recovery  only  by  a  proceeding  unknown  to  the  common  law, 
the  case  would  then  be  one  not  cognizable  at  the  common 
law,  because  the  penalty  and  the  designated  mode  and  form 
of  proceeding  for  its  recovery  form  a  part  of  the  right  and 
the  liability.  But  in  the  absence  of  a  statute  expressly  or 
impliedly  excluding  it,  as  in  this  case,  the  ground  of  com- 
plaint is  the  nonpayment  of  a  debt.  It  is  true  that  the  action 
is  based  upon  the  statute,  but  it  is  primarily  founded  upon 
that  implied  contract,  recognized  by  the  common  law,  which 
every  citizen  enters  into  with  the  state  to  observe  its  laws. 
This  distinction  we  are  called  upon  to  make  in  the  classifica- 
tion of  cases,  while  purely  technical,  is  one  of  those  cases 
wherein  technicality  is,  by  the  statute  law,  made  the  very  pith 
of  the  matter  presented  for  decision — a  condition  that  upon 
occasion  will  inevitably  occur  as  an  incident  to  the  transition 
from  one  form  of  government  to  another.    But  while  the 
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classification  of  cases  is  technical,  the  making  of  it  in  this 
case  determines  a  most  substantial  right  of  the  citizen.  As 
we  said  in  the  case  of  Br(nun  v.  Cfreer,  16  Ariz.  215,  141  Pac. 
841: 

**The  right  to  a  trial  by  jury  in  any  case  is  a  most  sub- 
stantial right,  and  where  it  has  been  given  its  observance 
should  be  rigidly  enforced.'* 

Vfe  are  not  under  the  least  embarrassment  in  the  present 
case  to  hold  it  one  of  a  class  which  is  cognizable  at  the  common 
law,  because  our  research  has  discovered  not  a  single  authority 
per  contra.  Since  the  early  case  of  Partridge  against  Strange 
and  others,  in  the  time  of  Edward  VI,  reported  in  1  Dyer, 
74  B,  which  was  an  action  of  debt  declared  upon  the  statute, 
32  Henry  VIII,  c.  9,  for  the  penalty  prescribed  by  it,  and 
which  action  was  instituted  as  well  for  the  plaintiff  as  for  the 
king  in  the  court  of  king's  bench,  which  was  the  supreme 
court  of  the  common  law  in  England,  such  like  cases  have 
been  cognizable  in  the  courts  according  to  the  principles  of 
the  common  law. 

It  follows,  therefore,  that  the  cause  must  be  reversed  and 
remanded  for  a  new  trial,  because  there  has  been  no  verdict 
which  the  law  of  this  state  recognizes  and  upon  which  judg- 
ment could  be  entered.  Under  the  law  as  it  existed  when  the 
verdict  was  received,  a  concurrence  therein  by  a  number  less 
than  twelve  of  the  jurors  was  in  fact  no  verdict,  but  resulted 
in  a  mistrial.  Since  the  trial  of  this  cause,  however,  the  law 
has  been  changed  in  accordance  with  the  sanction  of  the  Con- 
stitution, and,  upon  the  retrial,  a  concurrence  of  nine  jurors 
will  be  competent  to  render  a  verdict  in  the  case.  Though 
action  was  begun  and  issues  joined  prior  to  the  adoption  of 
a  law  authorizing  nine  jurors  in  a  civil  case  to  render  a  ver- 
dict, a  verdict  so  rendered  is  valid,  since  there  is  no  vested 
right  in  the  modes  of  procedure.  Steinfeld  v.  Nielsen,  15 
Ariz.  424,  139  Pac.  879 ;  Boenfeldi  v.  8i.  Louis  etc.  B.  Co., 
180  Mo.  554,  79  S.  W.  706. 

Reversed  and  remanded,  with  directions  to  grant  a  new 
trial. 

BOSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 

XVII  Axis.— IS 
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[Civil  No,  1458.    Filed  June  28,  1915.] 
[149  Pac.  752.] 

W.  H.  BARTLETT,  Appellant,  v.  GEO.  A.  MacDONALD, 
as  County  Treasurer  and  Ex-ofl5cio  Tax  Collector  of 
Itfarieopa  County,  and  PRANK  H.  LYMAN,  as  County 
Attorney  of  Maricopa  County,  Arizona,  Appellees. 

1.  Statutes — Construction — ^Retroactive  EJPFBcrr.— Statutes  wiU  not 

be  given  a  retroactive  effect  unless  it  clearly  appears  that  the  legis- 
lature so  intended,  and  the  intention  is  manifest,  or  the  exigencies 
of  the  case  compelling. 

[As  to  retrospective  laws,  see  note  in  120  Am.  St.  Bep.  468.] 

2.  HI0HV7AYS  —  EOAD    DISTRICTS  —  STATUTES  —  AMENDMENT.— The    rC- 

enactment,  in  1912  (Civ.  Code  1913),  of  Laws  of  1907,  chapter  66, 
by  which  the  former  provisions  for  the  organization  of  road  districts 
were  substantially  re-enacted,  and  there  were  added  thereto  para- 
graph 5115,  providing  that  no  road  district  should  be  more  than 
one  mile  in  width  and  ten  miles  in  length,  and  paragraph  5116,  de- 
claring that  road  districts  formed  under  existing  statutes  and  in 
conformity  with  the  chapter  were  valid,  did  not  abolish  a  road  dis- 
trict theretofore  legally  established  whose  dimensions  exceeded  the 
limits  prescribed  by  paragraph  5115. 
8.  Highways— BoAD  Districts — Collateral  Attack.— A  taxpayer  can- 
not collaterally  attack  the  legality  of  a  road  district  in  a  suit  to 
enjoin  the  collection  of  taxes  by  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Maricopa.    R.  C.  Stanford,  Judge.    AflSrmed. 

Mr.  0.  E.  Schupp,  for  Appellant. 

Mr.  F.  H.  Lyman,  County  Attorney,  and  Messrs.  Kibbey, 
Bennett  &  Bennett,  for  Appellees. 

ROSS,  C.  J. — This  is  an  appeal  from  an  order  and  judgment 
sustaining  a  demurrer  to  plaintiff's  complaint  praying  an 
injunction  restraining  defendant,  MacDonald,  as  treasurer 
and  eX'Officio  tax  collector,  from  collecting  certain  taxes  levied 
for  the  year  1914  against  his  property  for  the  construction 
and  maintenance  of  the  public  highways  in  road  district  No. 
3  of  Maricopa  county.  This  road  district  was  organized  in 
1909  under  the  provisions  of  chapter  66  of  the  Laws  of  Ari- 
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zona  of  1907,  and  indnded  in  its  territory  an  area  about  8 
miles  wide  by  18  miles  in  length. 

In  1912,  chapter  66,  supra,  was  re-enacted  with  immaterial 
changes  of  verbiage,  but  added  two  paragraphs,  as  follows : 

*'5115.  No  road  district  shall  be  more  than  ten  miles  in 
length  nor  more  than  one  mile  in  width. 

"5116.  The  provisions  of  this  chapter  so  far  as  they  are 
substantially  the  same  as  existing  statutes,  shall  be  construed 
as  continuations  thereof,  and  not  as  new  enactments ;  and  all 
road  districts  heretofore  formed  under  existing  statutes  and 
in  conformity  with  this  chapter  are  hereby  declared  valid  and 
continued  in  existence  under  this  chapter;  and  all  bonds  of 
such  road  districts  legally  issued  under  existing  statutes  shall 
be  unaffected  by  this  chapter." 

It  is  the  contention  of  appellant  that  paragraph  5115  had 
the  force  and  effect  of  dissolving  or  abrogating  road  district 
No.  3,  so  that  it  no  longer  exists,  and  that  therefore  the  tax 
levy  is  authorized  by  no  law,  and  its  collection  should  be 
restrained. 

It  is  a  well-grounded  and  settled  rule  that  statutes  will  not 
be  given  a  retroactive  effect  unless  it  clearly  appears  that 
the  legislature  so  intended,  and  even  then  the  intention  must 
be  manifest  or  the  exigencies  of  the  case  compelling.  When 
not  otherwise  indicated,  the  fair  and  reasonable  assumption 
is  that  the  intention  of  the  lawmaker  was  that  the  statute 
should  be  prospective. 

As  was  said  in  Southwestern  Coal  Co,  v.  McBride,  185  U.  S, 
499,  503,  46  L.  Ed.  1010,  22  Sup.  Ct.  Rep.  763:  i 

**The  function  of  the  legislature  is  to  prescribe  rules  to 
operate  upon  the  actions  and  rights  of  citizens  in  the  future. 
While,  in  the  absence  of  a  constitutional  inhibition,  the  legis- 
lature may  give  to  some  of  its  acts  a  retrospective  operation, 
the  intention  to  do  so  must  be  clearly  expressed,  or  neces- 
sarily implied  from  what  is  expressed." 

The  dimensions  of  a  road  district  as  prescribed  in  para- 
graph 5115  are  much  less  than  the  dimensions  of  road  district 
No.  3,  but  the  boundaries  of  district  No.  3  were  in  accordance 
with  the  law  at  the  time  of  its  organization.  It  is  quite  clear 
that  the  legislature  intended  by  the  language  of  paragraph 
5115  that  no  more  road  districts  should  be  organized  with 
dimensions  greater  than  ten  miles  in  length  and  one  mile  in 
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width,  but  it  is  far  from  being  evident  that  it  was  intended 
to  abolish  districts  theretofore  organized  with  areas  in  excess 
of  that  prescribed.  We  think  the  contrary  intention  is  mani- 
fest by  the  next  paragraph,  5116.  Therein,  by  express  lan- 
guage,* it  is  said : 

*'A11  road  districts  heretofore  formed  under  existing  stat- 
utes and  in  conformity  with  this  chapter  are  hereby  declared 
valid  and  continued  in  existence  under  this  chapter." 

The  condition  of  the  preservation  of  a  road  district  is  not, 
as  we  view  it,  that  it  must  have  conformed  in  boundaries  to 
the  new  law,  but  that  the  steps  taken  in  its  organization  must 
have  been  in  conformity  with  the  new  law,  which  is  to  all 
intents  and  purposes  the  same  as  the  old  law.  The  method 
or  procedure  of  organizing  a  road  district  is  practically  the 
same  under  both,  and,  of  course,  it  was  not  the  purpose  or 
intention  of  the  legislature  to  validate  a  road  district  that 
was  not  organized  in  conformity  to  any  law.  The  old  law 
did  not  limit  the  boundaries  of  road  districts,  and  we  cannot, 
any  more  than  the  legislature  could,  assume  that  any  of  the 
districts  theretofore  organized  were  no  longer  than  ten  miles 
nor  wider  than  one  mile.  If  the  fact  should  be  that  all  road 
districts  theretofore  organized  violated  the  new  law  in  width 
or  length,  and  we  should  hold,  as  we  are  asked  to  do,  that 
paragraph  5115  is  retroactive,  and  that  the  saving  feature  of 
paragraph  5116  is  limited  to  such  districts  as  conform  in 
dimensions  with  the  new  statute,  then  it  would  follow  that 
all  road  districts  were  abolished  when  the  last  act  took  effect. 
We  will  not  ascribe  to  the  legislative  act  a  result  so  unreason- 
able and  absurd.  We  think  the  fair  and  reasonable  import 
of  the  language  used  by  the  legislature  is  that  all  road  dis- 
tricts theretofore  legally  organized  should  be  continued  as 
valid. 

The  validity  of  the  tax  sought  to  be  restrained  depends, 
according  to  the  appellant's  complaint,  solely  upon  the  exist- 
ence of  road  district  No.  3.  His  contention  is  that  it  is  non- 
existent, and  that  the  tax  is  therefore  invalid.  The  real  ques- 
tion we  are  asked  to  decide  is,  then,  whether  there  is  any  such 
qtwi  municipal  corporation  as  road  district  No.  3.  The  ex- 
istence of  the  corporation  is  brought  into  question  collaterally 
by  a  private  individual.  As  a  general  proposition,  this  is 
not  permissible.    Municipal  and  quasi  municipal  corporations 
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are  agencies,  in  the  exercise  of  their  public  functions,  of  the 
state.    28  Cyc.  174,  says: 

''The  general  rule  is  that,  so  long  as  the  state  does  not  see 
fit  to  forfeit  the  charter  ot  a  de  facto  municipality,  or  to  oust 
it  from  the  exercise  of  corporate  powers,  its  existence  is  not 
subject  to  collateral  attack  at  the  private  suit  of  any  person. 
Suit  by  owners  of  property  to  enjoin  the  collection  of  taxes, 
or  to  recover  taxes  paid  under  protest,  or  to  remove  a  tax 
cloud  from  the  title,  or  to  replevin  or  recover  for  the  con- 
version of  personalty  distrained  for  taxes,  or  defenses  in  an 
action  by  the  municipality,  cannot  be  maintained  on  the 
ground  of  defect  of  incorporation  or  organization,  unless  such 
defect  is  so  fatal  as  to  render  the  incorporation  absolutely 
void." 

The  existence  of  a  corporation  organized  under  a  law  after- 
ward declared  unconstitutioual  cannot,  in  a  proceeding  by  it 
for  the  collection  of  a  tax,  be  questioned  by  the  taxpayer. 
For  reasons  of  public  policy,  it  will  be  permitted  to  do  those 
things  for  which  it  was  created,  until  the  creator  by  proper 
direct  proceedings  challenges  its  right  to  exist. 

The  authorities  sustaining  this  proposition  are  abundant, 
and  may  be  found  collated  under  the  following  cases :  Topeka 
V.  Dwyer,  70  Kan.  244,  3  Ann.  Cas.  239,  78  Pac.  417 ;  School 
Dist.  No.  2103  V.  Board  of  County  Commrs,,  15  Wyo.  73,  11 
Ann.  Cas.  1058,  86  Pac.  24;  People  v.  Ellis,  253  111.  369,  Ann. 
Cas.  1913A,  589,  97  N.  E.  697 ;  McQuillin  on  Municipal  Cor- 
porations, sees.  158,  159. 

The  judgment  is  afiSrmed  and  case  remanded. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 
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[Civil  No.  1443.    Filed  June  28,  1915.] 
[149  Psac.  749.] 

J.   W.   BENNIE,   Appellant,   v.   THE   BECKER-PRANZ 
COMPANY,  a  Corporation,  Appellee. 

1.  Appeal  and  Emtos  —  Fobheb  Judgment  —  Law  or  Oase. — A  judg- 

ment on  a  former  appeal  becomes  the  law  of  the  case  on  a  subse- 
quent appeal. 

2.  Estoppel — Equitable  Estoppel. — Where  plaintiff  refused  to  allow 

defendant  to  exercise  his  option  to  convey  part  of  mining  claims, 
the  fact  that  defendant  did  not  tender  a  deed  duly  executed  cannot 
be  taken  advantage  of,  as  the  law  does  not  require  a  vain  thing. 

[As  to  what  is  equitable  estoppel,  see  note  in  134  Am.  St.  Bep. 
172.] 

S.  Yendob  and  Pubchaseb — Mining  Claims — Sale — pEBroEMANCE— - 
Waiveb. — Plaintiff  contracted  to  convey  certain  mining  claims  to 
defendant,  payments  to  be  made  at  stipulated  times.  Thereafter 
the  two  co-operated  in  litigation  between  plaintiff  and  a  third  per- 
son to  defeat  an  adverse  claim.  The  contract  authorized  defend- 
ant to  convey  plaintiff  an  interest  in  the  claims  in  lieu  of  the  last 
payment.  Defendant  was  in  possession  at  the  time  the  last  pay- 
ment became  due,  and  plaintiff  did  not  demand  performance  or  for- 
mally declare  a  forfeiture.  Held,  that  strict  performance  of  the 
contract  was  waived,  and  plaintiff  could  not  thereafter  forfeit  de- 
fendant's rights  without  giving  him  an  opportunity  to  pay  the  bal- 
ance of  the  price  or  to  convey  the  interest  specified. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Greenlee.  F.  B.  Laine,  Judge.  Reversed  and  re- 
manded, with  directions. 

Messrs.  Armstrong  &  Lewis  and  Mr.  R.  L.  Morgan,  for 
Appellant. 

Sir.  L.  Kearney  and  Mr.  J.  E.  Morrison,  for  Appellee. 

FRANKLIN,  J. — The  necessities  of  this  appeal  call  for  no 
addition  to  the  facts  as  stated  on  the  former  appeal.  See 
Bennie  v.  Becker-Fram  Co.,  14  Ariz.  580,  134  Pac.  280. 

The  judgment  of  this  court  on  that  appeal  is  the  law  of  the 
case,  and  any  conclusion  of  the  court  below  which  is  contrary 
to  that  of  this  court  must,  of  course,  be  disregarded.    The 
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complexities  of  the  case  are,  therefore,  by  the  decision  of  this 
court  on  the  former  appeal,  reduced  to  the  minimum.  It 
has  been  determined  that  time  is  of  the  essence  of  the  contract 
in  question ;  also,  that  there  has  been  a  waiver  on  the  part  of 
the  appellee  of  his  right  to  declare  a  forfeiture;  and  that  he 
may  not  be  heard  to  declare  a  forfeiture  subsequent  to  the 
waiver,  until  the  right  thereto  has  been  revived,  by  notice  or 
otherwise,  demanding  performance  of  the  conditions  of  the 
contract  upon  the  part  of  the  appellant,  and  then  only  after 
a  reasonable  time  has  elapsed  without  the  conditions  being 
so  performed.  We  were  moved  to  determine  a  waiver  of  the 
essence  clause  of  the  agreement  mainly  upon  the  ground  that 
after  July  31,  1909,  the  appellee  and  appellant  were  co- 
operating in  an  effort  to  clear  up  the  title  to  the  property, 
the  one  paying  49  per  cent  and  the  other  paying  51  per  cent 
of  the  expense  of  a  lawsuit  prosecuted  in  the  name  of  the 
appellee. 

A  finding  of  the  lower  court  is  as  follows: 

''That  the  defendant  herein  failed  and  neglected  to  exer- 
cise his  right  to  complete  his  purchase  of  said  mining  prop- 
erty on  or  before  the  31st  day  of  July,  1909,  by  the  payment 
of  the  sum  of  $6,250  as  agreed,  and  failed  and  neglected  to 
transfer  and  convey  unto  the  said  plaintiff  herein,  its  suc- 
cessors or  assigns,  at  any  time  prior  to  the  31st  day  of  July, 
1909,  a  49/100  interest  in  and  to  said  property  in  lieu  of  the 
payment  of  the  said  sum  of  $6,250  in  accordance  with  the 
terms  of  his  contract. 

**That  in  November,  1910,  the  plaintiff  demanded  that  de- 
fendant fulfill  his  contract,  and  in  December,  1910,  plaintiff 
again  gave  defendant  full  opportunity  to  comply  with  the 
contract  and  save  himself  harmless ;  but  the  defendant  made 
no  effort  to  do  so  until  January  15,  1912." 

The  last  paragraph  of  this  finding  has  no  support  what- 
ever in  the  evidence.  The  appellee  could  declare  no  forfeit- 
ure without  giving  appellant  a  reasonable  opportunity  to  pay 
the  balance  of  the  agreed  purchase,  or,  at  his  election  in  lieu 
thereof,  to  convey  to  appellee  49/100  interest  in  the  property. 
Under  the  contract  the  appellant  had  the  option  either  to 
pay  the  balance  of  the  agreed  purchase  price  in  money,  or  in 
lieu  thereof  to  convey  to  appellee  49/100  interest  in  the  prop- 
erty.    In  the  words  of  the  contract: 


Digitized  by 


Google 


200  Bennib  v,  Becker-Franz  Co.  [17  Ariz. 

"In  lieu  of  the  payment  of  the  said  sum  of  six  thousand 
two  hundred  fifty  dollars  ($6,250.00)  which  is  to  become  due 
on  that  date  (July  31st,  1909)  in  accordance  with  the  terms 
of  this  contract,  and  the  said  party  of  the  first  part  (appellee) 
agrees  to  accept  such  forty-nine  one-hundredths  (49/100) 
interest  in  full  settlement  of  such  payment  so  due." 

As  we  have  said,  no  default  occurred  on  July  31,  1909,  by 
reason  of  the  waiver.  No  default  then  could  occur  so  that 
the  appellee  could  declare  a  forfeiture  until  after  the  judg- 
ment in  the  Sierra  de  Oro  litigation  was  rendered.  Both  par- 
ties were  actively  co-operating  in  this  litigation.  Pending  a 
fulfillment  of  the  terms  of  the  contract  on  the  part  of  appel- 
lant, the  title  papers  had  been  placed  in  escrow.  The  undis- 
puted evidence  discloses  that  appellee  declared  the  forfeiture 
without  giving  appellant  such  an  opportunity.  Mr.  Franz, 
of  the  appellee  company,  said  that  he  did  not  make  any 
demand  on  appellant  before  the  expiration  of  the  contract, 
that  the  expiration  of  the  contract,  the  final  expiration,  was 
December  1,  1910,  that  was  his  construction  of  it.  Mr.  Franz 
further  says: 

**I  saw  him  (appellant)  in  Col.  Egan's  office  during  the 
month  of  December,  1910.  The  first  thing  said  was,  he  spoke 
to  me  and  said,  'I  understand  you  claim  that  I  have  no  right 
or  title  in  the  Weaver  property.'  I  said,  'That  is  my  con- 
tention.' He  said,  *We  are  willing  to  give  you  a  deed  now 
for  49/100  of  this  property.'  I  said,  'The  time  has  expired 
for  that,'  and  I  would  not  accept  the  deed  at  that  time,  but 
'rather  than  have  any  trouble  and  litigation  over  this  thing, 
you  can  give  me  $5,000  or  $5,500' — I  have  forgotten  the  exact 
amount,  one  of  the  two — *  and  I  will  turn  over  the  deed  to  the 
property  to  you,  and  if  you  have  not  the  money  I  will  take 
your  note.'  " 

On  December  12,  1910,  Mr.  Franz  withdrew  the  title  papers 
from  the  escrow  holder  claiming  appellant's  rights  had  been 
forfeited.  Afterward,  and  during  the  month  of  December, 
1910,  Mr.  Kearney,  attorney  for  appellee,  at  the  request  of 
Mr.  Franz,  went  to  appellant  for  the  purpose  of  getting  a 
compromise  in  the  matter,  and  explained  to  appellant  that  he 
had  forfeited  his  rights.  In  fine,  the  evidence  is  clear  that 
appellee  attempted  to  declare  a  forfeiture  without  giving 
.  appellant  any  opportunity  whatever  to  either  pay  the  balance 
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of  the  purchase  price  in  money,  or  in  lieu  thereof  to  convey 
to  appellee  a  49/100  interest  in  the  property.  It  is  also 
clear  that  when  Mr.  Franz  in  the  early  part  of  December, 
1910,  went  to  appellant,  not  for  the  purpose  of  demanding  a 
performance  of  the  contract,  but  for  the  purpose  of  getting 
a  compromise  in  the  way  of  money,  the  appellant  elected  to 
exercise  his  option  to  convey  the  49/100  interest  in  lieu  of 
the  payment  of  money,  which  offer  was  flatly  refused.  The 
answer  to  the  offer  was,  "The  time  has  expired  for  that." 

Appellee  complains  that  appellant's  offer  amounted  to  noth- 
ing because  it  was  not  accompanied  with  the  tender  of  a 
formal  deed.  He  was  told  that  appellee  would  not  accept 
the  deed,  and  under  such  a  state  of  facts  the  futility  of  mak- 
ing a  formal  tender  is  apparent.  There  was  ample  excuse  for 
his  failure  to  make  an  actual  tender  of  the  deed,  for  he  was 
told  by  appellee  that  it  would  not  receive  it.  Under  the 
circumstances  of  this  case  and  upon  the  doctrine  of  equitable 
estoppel,  there  is  a  preclusion  which  prevents  the  appellee 
from  asserting  a  right  based  upon  the  failure  to  do  a  thing 
which  would  have  been  done  but  for  its  own  conduct  in  the 
premises.  The  law  does  not  require  one  to  do  a  vain  or  useless 
thing.  The  appellant  has  paid  $6,250  upon  the  purchase 
price  of  the  property,  upon  which  in  addition  he  has  spent  a 
large  sum  of  money,  besides  contributing  51  per  cent  of  the 
cost  of  an  expensive  litigation.  His  rights  should  not  be  de- 
clared forfeited  in  the  absence  of  compelling  circumstances 
dictating  such  a  declaration.  A  careful  examination  of  the 
record  convinces  us  that  appellee  wanted  the  money  payment 
called  for  by  the  contract,  and  did  not  want  the  appellant  to 
elect  and  exercise  his  option  to  make  in  lieu  of  such  pay- 
ment the  conveyance  of  a  49/100  interest.  But  this  election 
was  a  right  preserved  to  appellant  by  the  agreement,  and  he 
cannot  be  denied  this  right  without  an  opportunity  to  exer- 
cise it,  and  upon  the  opportunity  occurring  he  did  exercise 
his  option  to  convey  the  interest  in  lieu  of  the  money  pay- 
ment, and,  having  complied  with  his  contract,  his  interest 
must  be  respected  and  protected. 

While  the  legal  title  is  in  the  appellee,  equitably  the  appel- 
lant is  the  owner  of  a  51/100  interest  in  it.  There  have  been 
two  trials  of  this  case  in  the  court  below  and  two  appeals 
here,  with  attendant  expense  and  delay.    The  judgment  of. 
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this  court  on  the  former  appeal  la  the  law  of  the  case,  and,  in 
view  of  the  facts  as  now  presented  in  the  light  of  the  law 
of  the  case  as  determined  by  this  court,  it  is  apparent  that 
the  superior  court  should  have  rendered  a  different  judgment. 
It  becomes  appropriate  under  the  statute  that  we  now  write 
finis  in  the  litigation,  and  to  that  end  proceed  to  render  here 
such  a  judgment  or  order  as  the  court  below  should  have 
rendered. 
It  is  therefore  hereby  ordered,  adjudged  and  decreed: 

1.  That  the  Becker-Franz  Company,  a  corporation,  the 
appellee,  is  the  owner  of  an  undivided  49/100  of  the  property 
hereinafter  described,  and  its  title  thereto  is  established  and 
quieted  against  any  aud  all  claims,  demands  or  pretensions  of 
J.  W.  Bennie,  the  appellant. 

2.  That  J.  W.  Bennie,  the  appellant,  is  the  owner  of  an 
undivided  51/100  of  the  property  hereinafter  described,  and 
his  title  thereto  is  established  and  quieted  against  any  and  all 
claims,  demands  or  pretensions  of  the  Becker-Franz  Company, 
a  corporation,  the  appellee. 

3.  The  property  aflfected  by  this  judgment  and  decree  is 
described  as  follows,  to  wit:  The  following  described  mines 
and  mining  claims,  situated  in  Greenlee  Gold  Mountain  min- 
ing district,  in  Greenlee  county,  state  of  Arizona,  the  location 
notices  of  which,  and  amended  location  notices  thereof,  are 
recorded  and  of  record  in  the  oflSce  of  the  county  recorder 
of  the  county  of  Graham,  state  of  Arizona,  in  the  books  and 
pages  of  the  records  of  mines,  of  said  Graham  county,  to  wit : 
L.  C,  Book  13,  pp.  442-443;  amended  location  in  Book  20, 
p.  566.  Maggie  Lee,  Book  14,  p.  335;  amended  location  in 
Book  20,  p.  568.  Blue  Mule,  Book  14,  p.  331 ;  amended  loca- 
tion in  Book  20,  p.  569.  Commerce,  Book  13,  p.  382 ;  amended 
location  in  Book  20,  p.  570.  Copper  Peak,  Book  14,  p.  334; 
amended  location  in  Book  20,  p.  571.  Tenderfoot,  Book  13, 
pp.  383,  384 ;  amended  location  in  Book  20,  p.  572.  Copper 
Wedge,  Book  17,  p.  381 ;  amended  location  in  Book  20,  p.  573. 
Rattle  Snake,  Book  14,  p.  335 ;  amended  location  in  Book  20, 
p.  574.  Jim  Crow,  Book  13,  p.  442;  amended  location  in 
Book  20,  p.  575.  Yellow  Jacket,  Book  15,  p.  481 ;  amended 
location  in  Book  20,  p.  576.  Last  Chance,  Book  14,  p.  332; 
amended  location  in  Book  20,  p.  577.  Joplin  M.,  Book  13, 
p.  383 ;  amended  location  in  Book  20,  p.  578.    Victoria,  Book 
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17,  p.  382.  Prospectors  Home,  Book  16,  p.  69.  Franklin 
Mill-Site,  in  Book  1,  of  Mill-Sites  at  p.  180.  That  the  said 
location  notices  are  now  of  record  in  the  office  of  the  county 
recorder  of  the  county  of  Greenlee,  state  of  Arizona,  in  the 
transcribed  records  of  mines  of  said  Greenlee  county. 

4.  That  J.  W.  Bennie,  the  appellant,  take  nothing  further, 
either  by  way  of  his  answer  and  cross-complaint  or  by  way 
of  his  complaint  in  the  consolidated  action  designated  in  the 
court  below  as  Consolidated  Case  No.  54-B. 

Reversed  and  remanded,  with  direction  to  enter  a  judgment 
and  decree  in  accordance  herewith. 

Appellant  recovers  his  costs  in  this  court^  and  each  party 
pays  his  costs  in  the  court  below. 

Reversed  and  remanded. 

BOSS,  €•  J.,  and  CUNNINGHAM,  J.,  concur.' 


[Civil  No.  1451.    FUed  June  28,  1915.] 
[149  Plac.  747.] 

MART  M.  O^BRIEN,  Appellant,  v.  BANK  OP  DOUGLAS, 
Administrator  of  the  Estate  of  JOHN  McLEVY,  De- 
ceased, Appellee. 

1.  Trusts — Trust  is  pERSONAiyrr  by  Parol — Bight  of  Revocation. — 
Where,  during  his  last  illness,  and  shortly  before  his  death,  defend- 
ant's intestate,  who  owed  a  large  sum  of  money  to  plaintiff,  in- 
dorsed a  number  of  postoffiee  department  warrants  and  money  or- 
ders to  her  order,  put  them  into  an  envelope,  which  by  his  direction 
was  sealed  and  addressed  to  her,  and  delivered  it  to  H.,  with  in- 
structions to  send  them  to  the  plaintiff  "if  he  died,"  there  was  a 
valid  parol  trust  in  personalty,  enforceable  by  the  plaintiff  against 
the  defendant,  into  whose  hands  the  property  had  come  upon  H.'s 
death,  and  who  had  been  appointed  administrator,  since  no  techni- 
cal expressions  are  necessary  to  create  a  trust,  it  being  suflScient  if 
the  settler  indicates  an  intention  to  create,  pointing  oat  with  rea- 
sonable certainty  the  subject  matter,  the  beneficiaries,  and  the  pur- 
pose of  the  trust,  the  words  "trust"  and  "trustee,"  or  any  set  form 
of  words,  being  unnecessary,  the  declaration  not  being  required  to 
be  in  writing,  and  the  fact  that  the  settler  might  have  revoked  the 
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settlement  had  he  lived  not  being  sufficient  to  defeat  it,  since  the 
retention  of  power  to  revoke  does  not  make  the  transaction  any 
the  less  a  tmst. 

2.  Trusts — Pabol   Teust    in   Personalty — ^Acgeptancs. — It   is   not 

necessary  to  the  validity  of  a  parol  trust  in  personalty  that  the 
beneficiary  should  accept  the  terms  of  the  trusti  or  even  have 
knowledge  thereof. 

[As  to  creation  of  trust  in  personalty  by  parol,  see  note  in 
61  Am.  St.  Bep.  390.] 

3.  Tbusts — Parol  Trust  in  Personalty — Death  of  Trustee. — Where 

one  about  to  die  placed  money  orders  indorsed  to  plaintiff  in  an 
envelope,  which  he  sealed  and  gave  to  H.,  with  directions  that  it  be 
given  to  plaintiff  if  the  donor  died,  the  parol  trust  in  personalty 
thus  created  was  not  caused  to  fail  by  the  death  of  H.,  the  trustee. 

4.  Trusts— Parol  Trust  in  Personality — "Passive  Trust." — ^Where 

one  about  to  die  indorsed  money  orders  to  plaintiff's  order,  sealed 
them  in  ah  envelope,  and  gave  it  to  one  H.,  with  directions  that  he 
give  it  to  plaintiff  if  the  donor  died,  the  parol  trust  thus  created 
was  not  an  active,  but  a  "passive,  trust,"  since  the  trustee  was  a 
mere  custodian  of  the  property,  with  no  duty  other  than  to  find  the 
beneficiary  and  deliver  the  orders  to  her. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Cochise.  A.  C.  Loekwood,  Judge.  Reversed  and 
cause  remanded,  with  directions. 

Mr.  0.  Gibson,  for  Appellant. 

Messrs.  Cass  &  Sames,  for  Appellee. 

BOSS,  C.  J. — John  McLevy  in  his  last  illness,  and  just 
before  he  died,  on  January  18,  1913,  at  Douglas,  Arizona, 
made  disposition  of  certain  postoffice  department  warrants 
and  money  orders  amounting  to  $1,300  as  follows:  He  in- 
dorsed all  the  orders  and  warrants  to  Mary  M.  O'Brien,  the 
appellant;  caused  them  to  be  put  into  an  envelope,  which 
was  by  his  direction  sealed  and  addressed  to  ''Mrs.  Mary  M. 
O'Brien,  Kansas  City,  Mo.,"  and  delivered  into  the  posses- 
sion of  Dr.  0.  0.  Hammill,  of  Douglas,  with  instructions  to 
Hammill  to  send  them  to  Mrs.  O'Brien  **if  he  died."  At  the 
time  this  was  done  he  told  A.  T.  Eleinschmidt  that  he  had 
owed  Mrs.  O'Brien  a  large  sum  for  a  long  time,  and  that  he 
wanted  her  to  have  this  money  if  he  died;  that  if  he  lived 
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he  would  want  to  keep  it  for  investments  and  make  more  with 
which  to  pay  Mrs.  O'Brien.  Dr.  Haipmill  took  possession 
of  the  envelope  with  inclosures,  and  started  inquiries  to  locate 
and  identify  Mrs.  O'Brien,  and  about  March  6,  1913,  he  came 
into  possession  of  facts  that  satisfied  him  that  he  had  found 
the  right  person.  On  March  16th  he  wrote  Mrs.  O'Brien  in 
part  as  follows : 

"John  McLevy  told  me  of  having  borrowed  a  sum  of  money 
from  you  some  years  ago,  and  he  always  had  it  in  mind  to 
repay  you  in  full.  .  .  .  He  made  some  provision  for  you,  and 
when  his  small  estate  is  settled  up  you  will  receive  quite  a 
substantial  amount  of  money  which  he  left,  and  directed  that 
I  could  see  that  you  received.  Mr.  McLevy  just  previous 
to  his  death  asked  me  to  do  this  for  him.  .  .  .  This  was  his 
dying  request  to  me  that  I  locate  you  and  follow  out  his 
wishes.  ..." 

The  appellee.  Bank  of  Douglas,  was  appointed  adminis- 
trator of  McLevy 's  estate.  Whether  the  warrants  and  money 
orders  were  voluntarily  turned  over  to  the  administrator  or 
by  order  of  the  court  is  not  definitely  shown  by  the  record. 
Hammill  died  before  the  trial. 

The  appellant,  as  plaintiff,  instituted  an  action  of  replevin, 
alleging  absolute  ownership  of  money  orders  and  warrants, 
demand  and  wrongful  detention.  Appellee  answered,  deny- 
ing all  the  allegations  of  the  complaint.  Upon  the  facts  above 
set  forth  the  court  entered  judgment  against  appellant,  from 
which  this  appeal  is  taken.  «*' 

The  trial  court  took  the  view  that  the  transaction  was  an 
attempted  donatio  mortis  causa,  and  that  it  failed  for  a  lack 
of  execution,  in  that  the  warrants  and  money  orders  were 
not  delivered  or  to  be  delivered  until  after  McLevy  died,  that 
the  donee  had  not  accepted  the  gift,  and  that  Hammill 's 
agency  died  with  McLevy,  the  donor,  and  that  therefore  the 
property  remained  a  part  of  the  estate  of  McLevy.  We  do 
not  think  the  transaction  was  intended  either  as  a  gift  inter 
vivos  or  causa  mortis,  and  therefore  the  principles  applied 
to  such  cases  are  inapplicable.  We  think  the  elements  of  a 
parol  express  trust  are  present  in  which  McLevy  was  the 
trustor,  Hammill  the  trustee,  O'Brien  the  cestui  que  trust, 
and  the  subject  of  the  trust  was  the  warrants  and  the  money 
orders.    ''No  technical  expressions  are  needed  for  the  ere- 
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ation  of  an  express  trust.  It  is  sufficient  if  the  settler  in- 
dicates an  intention  Jto  create  a  trust,  and  points  out  with 
reasonable  certainty:  (a)  The  trust  property;  (b)  the  bene- 
ficiaries; and  (c)  the  purpose  of  the  trust."  UnderhiU's 
'Law  of  Trusts  and  Trustees,  p.  14.  The  words  ''trust"  and 
** trustee"  are  not  necessary  to  create  a  trust.  No  set  form 
of  words  are  necessary.  Tdber  v.  Bailey,  22  Cal.  App.  617, 
135  Pac.  975.  The  declaration  of  trust  in  personalty  is  not 
required  to  be  in  writing  under  the  common  law,  and  there 
is  no  statute  in  this  state  requiring  it.  See  note  to  Howard 
V.  Marshall,  156  Ky.  20,  51  L.  R.  A.  (N.  S.)  1208,  160  S.  W. 
775;  Witherington  v.  Herring,  140  N.  C.  495,  6  Ann.  Cas.  188, 
53  S.  E.  303. 

The  fact  that,  if  McLevy  had  lived,  he  might  have  revoked 
the  trust,  is  not  sufficient  to  defeat  it.  Trusts  often  may  be 
defeated  by  actual  revocation,  but  the  retention  of  power  to 
revoke,  does  not  make  the  transaction  any  the  less  a  trust. 
As  was  said  in  Stone  v.  Hackett,  12  Gray  (Mass.),  227:  "A 
power  of  revocation  is  perfectly  consistent  with  the  creation 
of  a  valid  trust.  It  does  not  in  any  degree  affect  the  legal 
title  to  the  property.  That  passes  to  the  donee  and  remains 
vested  for  the  purposes  of  the  trust,  notwithstanding  the  ex- 
istence of  a  right  to  revoke  it.  If  this  right  is  never  exercised 
according  to  the  terms  in  which  it  is  reserved,  as  in  the  case 
at  bar,  until  after  the  death  of  the  donor,  it  can  have  no  effect 
on  the  validity  of  the  trusts  or  the  right  of  the  trustee  to  hold 
the  property." 

Witherington  v.  Herring,  supra,  and  notes.  In  the  last 
case  the  language  of  the  settler  was:  ''Until  I  give  further 
instructions,  hold  the  sum  of  $1,000  and  what  of  the  first  fund 
that  is  left,  for  the  support  of  the  child  in  case  of  my  death, 
for  such  a  time  as  it  may  hold  out." 

And  this  was  held  by  the  court  to  create  a  trust  in  fund 
mentioned  in  favor  of  the  child,  and  to  remove  it  from  the 
estate  of  the  trustor. 

In  Howard  v.  Marshall,  supra,  the  words  used  were:  "I 
hereby  assign  this  note  to  my  son,  W.  J.  Marshall,  to  be  given 
him  at  my  death,  reserving  ownership  and  control  of  same  to 
myself  until  that  time." 

The  note  upon  which  this  language  was  indorsed  was  de- 
posited in  the  bank,  where  it  remained  until  after  the  death 
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of  the  donor.  The  court  said:  ^'In  this  ease  Martha  A.  Mar- 
shall created  the  Oreensburg  Deposit  Bank  as  trustee,  as  is 
dearly  shown  by  the  evidence  in  the  case,  and  by  the  indorse- 
ment on  the  envelope  in  which  it  was  deposited." 

The  indorsement  on  the  envelope  was:  *'Note  of  Mrs.  Mar- 
tha Marshall  on  S.  A.  Anderson,  to  be  delivered  to  W.  J. 
Marshall  in  case  of  the  death  of  the  said  Mrs.  Martha  Mar- 
shall." 

In  the  present  case  the  indorsement  of  the  warrants  and 
money  orders  to  appellant,  the  placing  them  in  a  sealed  en- 
velope addressed  to  her,  the  appointment  of  Hammill  as  the 
custodian  thereof,  with  implicit  instructions  to  deliver  them 
to  appellant  if  the  trustor  died,  and  the  object  of  the  whole 
transaction  being  to  pay  in  part  an  honest  and  long-stauding 
obligation  of  over  $6,000,  warrant  and  impel  the  conclusion 
that  the  owner  of  the  property  intended  to  part  with  his  right 
and  title  thereto  and  to  vest  it  in  appellant,  and  that  Ham- 
mill  was  intrusted  to  execute  his  will  in  the  matter.  It  was 
not  necessary  that  the  beneficiary  should  have,  by  any  affirma- 
tive act,  accepted  the  terms  of  the  trust  or  even  had  knowl- 
edge thereof.  This  is  very  well  settled  law.  We  are  content 
to  cite  upon  this  point,  Clark  v.  CaUuhan,  105  Md.  600,  66 
Atl.  618,  as  reported  in  121  Am.  St.  Rep.  553,  10  L.  B.  A. 
(N.  S.)  616,  and  the  notes  thereto. 

Before  delivering  the  warrants  and  money  orders  to  ap- 
pellant as  had  been  directed  by  McLevy,  Hammill  died.  A 
trust  will  not  be  permitted  to  fail  for  want  of  trustee,  and, 
where  the  trustee  named  refuses  to  act  or  dies,  the  court  will 
not  hesitate  to  appoint  a  trustee.  Roche  v.  Oeorge,  93  Ey. 
609,  20  S.  W.  1039 ;  Perry  on  Trusts  and  Trustees,  sec.  38. 

Appellee,  as  before  said,  has  come  into  the  possession  of 
the  warrants  and  orders,  and,  we  will  assume,  by  direction 
of  some  order  of  the  court,  and,  that  being  true,  it  sustains 
the  same  relation  to  the  trust  as  Hammill  did  in  his  lifetime. 
The  duties  of  the  trustee  under  the  terms  of  the  trust  were 
simple  and  few.  It  is  not  what  is  known  as  an  active  trust, 
but  a  passive  trust.  The  trustee  was  the  mere  custodian  of 
the  property,  with  no  other  duty  than  to  find  the  beneficiary 
and  deliver  to  her  the  warrants  and  orders.  The  personal 
representative  of  McLevy  has  no  interest  in  the  property,  as 
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it  no  longer  belongs  to  the  estate  of  the  deceased,  but  is  the 
property  of  appellant. 

As  no  question  is  made  as  to  the  character  of  the  action, 
we  assume  that  any  errors  in  that  respect  are  desired  to  be 
waived,  and  that  a  decision  of  the  merits  of  the  case,  regard- 
less of  its  form,  is  sought,  and  we  have  proceeded  to  determine 
it  upon  that  theory. 

The  judgment  is  reversed  and  cause  remanded,  with  direc- 
tions that  judgment  be  entered  for  appellant. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


[Civil  No.  1463.    Filed  June  28,  1915.] 
[149  Pac.  755.] 

D.  D.  PHILLIPS,  Appellant,  v.  COUNTY  OF  GRAHAM, 

Appellee. 

L  Taxation — County  Assessor— Salames — Statutory  Provisions. — 
Under  Civil  Code  of  1901,  paragraph  2618,  as  amended  by  Laws  of 
1907,  chapter  73,  section  2,  providing  that  connty  assessors  in  conn- 
ties  of  the  first  class  shall  receive  a  salary  of  $2,000  per  annum,  in 
'  counties  of  the  second  class  $1,500,  provided  that  in  counties  having 
an  equalized  assessed  valuation  of  $6,000,000  he  shall  receive  a  sal- 
ary of  $2,400,  the  salary  of  a  county  assessor  changes,  as  the  county 
automatically  changes  from  one  class  to  another,  and  an  assessor 
entitled  to  a  salary  of  $1,500  on  entering  the  office  is,  on  the  county 
becoming  a  county  of  the  first  class,  entitled  to  a  salary  of  $2,000, 
and,  on  the  county  increasing  the  equalized  value  of  its  property 
to  over  $6,000,000,  is  entitled  to  a  salary  of  $2,400. 

2.  OmcKRs — PuBuc  Opfioers— Salames— Lbgisiative  Control. — The 

fixing  of  the  salaries  of  public  officers  is  exclusively  for  the  legisla- 
ture, and,  except  where  restrained  by  the  Constitution,  it  has  a  wide 
discretion. 

3.  Officers  —  Salaries  —  Change  by  Board  of  Supervisors.  —  Where 

salaries  of  county  officers  have  been  fixed  by  the  legislature,  they 
cannot  be  increased  or  diminished  by  the  county  board  of  super- 
visors. 

[As  to  constitutional  provision  against  change  of  salary  during 
term  of  office  as  applicable  to  office  held  during  pleasure  of  ap- 
pointing power^  see  note  in  Ann.  Oas.  191SA,  316.] 
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4.  GbuNTixs — Salabiks— Waebants^Obugation  of  County  Boabd  of 

SuPBBVisoBS. — ^Where  a  county  assessor  was  not  indebted  to  the 
county  in  any  sum,  and  he  had  faithfully  performed  the  duties  of 
his  office,  the  board  of  supervisors  could  exercise  no  discretion  or 
judgment  as  to  his  salary  fixed  by  law,  but  they  must  draw  warrants 
against  the  county  treasurer  for  the  salary  fixed  by  law. 

5.  Accord  and  Satisfaction — Compromise  and  Settlement — Unliqui- 

dated Demands — Liquidated  Demands. — Where  a  claim  is  unliqui- 
dated, or  in  dispute,  payment  and  acceptance  of  a  less  amount  than 
claimed  in  the  satisfaction  is  an  accord  and  satisfaction,  in  the  ab- 
sence of  fraud,  mistake  or  imposition,  but,  where  the  demand  is 
liquidated  and  due,  payment  by  the  debtor  and  receipt  by  the  credi- 
tor of  a  less  amount  is  not  a  satisfaction  thereof,  though  the 
creditor  agrees  to  accept  it  as  such  in  the  absence  of  any  considera- 
tion for  the  release. 

6.  Accord  and  Satisfaction  —  Officers  —  Salaries  —  Acceptance  of 

Less  Amount  than  Due. — An  assessor  of  a  county  who  is  entitled 
to  a  salary  of  $2,000  or  $2,400  per  annum,  and  who  receives  only 
$1,500  per  year,  may  recover  the  balance  due,  notwithstanding  any 
claim  of  accord  and  satisfaction,  though  the  doctrine  of  accord  and 
satisfaction  as  applied  to  dealings  between  individuals  and  corpora- 
tions is  applicable. 

7.  Accord  and  Satisfaction — Evidence. — Accord  and  satisfaction  can- 

not arise  unless  agreed  to  either  expressly  or  by  implication. 

8.  Accord  and  Satisfaction — Ayailabilitt — Pleading  and  Proof. — 

Accord  and  satisfaction,  to  be  available,  must  be  pleaded  and 
proved. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Qraham.  A.  Q.  McAlister,  Judge.  Reversed  and 
remanded. 

Mr.  W.  K.  Dial,  for  Appellant. 

Mr.  John  McQowan,  County  Attorney,  and  Mr.  Wiley  E. 
Jones,  Attorney  General,  for  Appellee. 

ROSS,  C.  J. — Suit  for  balance  of  back  salary  as  county 
assessor  of  Graham  county  for  the  years  1912,  1913  and  1914. 
Plaintiff  was  inducted  into  office  February  14,  1912,  at  which 
time  his  county  was  one  of  the  second  class,  entitling  him  to 
a  salary  of  $1,500  per  annum.  Paragraph  2618,  Revised 
Statutes  of  Arizona  1901 ;  chapter  73,  Laws  of  1907. 

XTII  Aril.— 14 
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In  the  month  of  September,  1912,  the  equalized  assessed 
valuation  of  the  property  of  Graham  county  being  in  excess 
of  $3,000,000,  the  county  automatically,  under  the  law,  be- 
came a  county  of  the  first  class,  and  the  assessor's  salary 
automatically  became  $2,000  per  annum.    Id. 

In  September,  1913,  the  equalized  value  jumped  to 
$9,000,000,  and  by  the  same  process  the  assessor's  salary  be- 
came $2,400  per  annum.    Id. 

It  is  stipulated:  ''That  during  all  the  months  from  Sep- 
tember, 1912,  up  to  the  28th  day  of  May,  1914,  the  plaintiflF 
filed  his  monthly  salary  demand  with  the  clerk  of  the  board 
of  supervisors  of  Graham  county,  Ariz.,  for  the  sum  of  $125 
as  salary  for  each  month  during  said  time,  and  accepted  the 
same  until  the  28th  day  of  May,  1914,  when  the  plaintiff  filed 
with  the  clerk  ...  a  demand  for  back  salary  for  $41.60  for 
each  month  beginning  September,  1912,  and  ending  August, 
1913,  and  for  the  sum  of  $75  for  each  month  beginning  with 
September,  1913,  and  ending  May,  1914,  and  that  for  all 
months  since  said  time  until  the  filing  of  suit  (September  12, 
1914)  the  plaintiff  has  continuously  filed  salary  demands  for 
the  sum  of  $200  for  each  month  of  his  salary  as  assessor,  and 
that  all  demands  for  salary  in  excess  of  $125  per  month  have 
been  refused  by  said  board  of  supervisors  of  said  Graham 
county;  that  at  all  times  when  the  board  of  supervisors  of 
Graham  county  refused  to  pay  said  salary  demands  the  plain- 
tiff was  not  indebted  to  the  county  in  any  sum." 

It  is  further  stipulated  that  plaintiff  had  faithfully  per- 
formed the  duties  of  his  ofiSce  at  all  times. 

Under  the  decision  of  this  court  in  County  of  Tuma  v. 
Sturges,  15  Ariz.  538, 140  Pac.  504,  as  a  county  automatically 
under  the  statute  jumps  from  one  grade  to  another,  the  sal- 
aries of  its  ofiicers  automatically  change,  as  provided  by  law. 
The  plaintiff's  salary  from  September,  1912,  to  and  including 
August,  1913,  was  by  the  law  fixed  at  $2,000  per  year,  and 
from  September,  1913,  to  and  including  July,  1914,  was  by 
law  fixed  at  $2,400  per  year. 

The  plaintiff  recovered  judgment  for  $150,  being  the  bal- 
ance of  his  salary  for  the  months  of  June  and  July,  1914,  but 
was  refused  judgment  for  balances  on  all  preceding  months. 
He  appeals  from  the  judgment. 
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The  only  question  for  decision  is  this :  The  plaintiff  having 
presented  to  the  board  of  supervisors  demands  for  $125  per 
month,  and  the  demands  having  been  regularly  allowed  and 
paid,  may  he  now  recover  from  the  county  the  balance  of  his 
salary,  or  is  he  by  acceptiug  less  than  the  salary  fixed  by  law 
precluded  from  claiming  his  full  salary  t 

We  take  it  that  both  the  plaintiff  and  the  supervisors  of 
the  county,  both  in  the  presentation  and  allowance  of  the 
demands,  acted  upon  the  theory  that  the  law  only  allowed  a 
salary  of  $1,500  per  annum  to  the  plaintiff.  That  was  the 
salary  assigned  to  assessors  of  second-class  counties  when  he 
took  office,  subject,  however,  to  a  change  if  his  county  should , 
change  its  class,  but  stationary  if  his  county  should  remain 
during  his  term  of  office  a  second-class  county.  Until  the 
decision  of  this  court  in  the  Sturges  Case,  supra,  it  is  prob- 
able that  the  officers  of  not  only  Qraham  county,  but  of  all 
the  counties,  were  groping  in  doubt  and  uncertainty  as  to 
what  law  or  statute  was  controlling  in  the  matter  of  salaries. 
The  boards  of  supervisors  of  the  different  counties  naturally, 
as  the  trustees  of  the  counties'  funds,  insisted  upon  paying 
the  lesser  salary.  But  when  the  Sturges  Case  was  decided 
in  May,  1914,  it  was  made  plain  that  the  legislature  had  pro- 
vided a  scheme  of  salaries  based  upon  grades  of  counties,  and 
that  as  the  grades  fluctuated  the  salaries  of  officers  also 
changed.  This  scheme  was  a  part  of  the  law  when  the  plain- 
tiff was  elected,  and  the  people  of  his  county  elected  him  and 
be  accepted  the  office  subject  to  its  terms  and  conditions.  He 
was  entitled  under  the  law,  when  his  county  rose  from  a 
second-grade  county  to  a  first-grade  one  (with  equalized  as- 
sessed valuation  of  $3,000,000  or  more)  to  a  salary  of  $2,000 
per  year  and  (with  an  equalized  assessed  valuation  of 
$6,000,000  or  more)  to  a  salary  of  $2,400  per  annum. 

The  fixing  of  salaries  for  public  officers  is  a  matter  wholly 
within  the  province  of  the  legislature,  and,  except  where  re- 
strained by  the  Constitution,  they  have  a  wide  range  of  dis- 
cretion. When  a  salary  has  once  been  fixed,  it  cannot  be 
increased  nor  diminished  by  the  board  of  supervisors.  They 
have  no  power  to  enlarge  or  reduce  it. 

Under  the  law  (paragraphs  2419,  2420,  2433  and  2440,  Civil 
Code  1913)  no  moneys  can  be  paid  out  of  the  treasury  of  a 
county  except  upon  the  warrant  of  the  board  of  supervisors. 
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and  under  paragraph  2434,  Id.,  all  claims  against  the  county 
must  be  made  out  in  writing  duly  verified,  stating  minutely 
what  the  claim  is  for,  and  specifying  each  seyeral  item  and 
the  date  and  amount  thereof,  and  be  presented  to  the  board 
within  six  months  from  date  of  the  last  item,  except  claims 
for  compensation  due  to  jurors  and  witnesses  and  for  official 
salaries,  which,  by  some  express  provision  of  law,  is  made  a 
demand  against  the  county. 

The  compensation  of  jurors  and  witnesses  and  oflScial  sal- 
aries are  exempted  by  this  statute  from  the  formality  of  veri- 
fication and  itemization  and  presentation  within  six  months 
after  accrual.  The  reason  for  this  is  clear;  the  law  having 
stated  and  fixed  what  they  shall  be,  no  action  of  the  board 
is  contemplated  or  necessary.  The  only  thing  left  for  that 
body  to  do  is  to  order  its  warrant  drawn  against  the  county 
treasurer  for  the  amount  fixed  by  law,  except  perhaps  under 
the  provisions  of  paragraph  2436,  Id.,  the  board  may  inquire 
if  claimant  is  indebted  to  the  county,  and,  if  so,  deduct  from 
his  demand  the  amount  of  such  indebtedness,  or,  if  the  officer 
has  been  guilty  of  nonfeasance,  the  board  may  withhold  his 
salary.  In  this  particular  case  it  is  stipulated,  however,  that 
plaintiff  was  not  indebted  to  the  county  in  any  sum,  and  that 
he  had  faithfully  performed  his  duties.  That  being  true,  the 
board  was  relieved  of  any  duty  of  investigation,  and  could 
do  but  one  thing — direct  the  payment  of  plaintiff's  salary. 
It  had  no  discretion,  and  could  lawfully  do  nothing  else,  and 
could  not  lawfully  refuse  to  do  that.  We  have  said  this 
much  about  the  duty  of  the  board,  under  the  stipulation,  hav- 
ing in  mind  the  contention  of  appellee  that  the  board,  in 
ordering  a  warrant  for  salary,  was  acting  judicially.  Coun- 
sel asserts  this  proposition  over  and  over,  and,  indeed,  it  seems 
to  be  his  chief  reliance.  But  under  the  stipulation  the  board 
was  not  called  upon  to  hear  and  determine  anything.  It  exer- 
cised no  discretion  or  judgment.  Facts  might  arise  in  which 
the  board,  in  auditing  credits  or  offsets  to  salary  demands, 
would  act  judicially,  but  it  could  never  occur  as  to  the  salary 
itself  when  fixed  by  law. 

The  view  we  have  taken  is  not  in  conflict  with  the  decision 
in  Dorrington  v.  Board  of  Supervisors,  8  Ariz.  4,  68  Pac.  541. 
In  that  ease  the  court  very  properly  held  that  mandamus 
would  not  lie  to  control  or  direct  the  judgment  of  the  board 
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when  it  was  required  or  might  be  required  to  pass  upon  cer- 
tain facts  because  in  doing  so  it  would  be  acting  upon  a  qtuisi 
judicial  matter,  but  the  court  carefully  limited  its  decision 
to  the  facts  of  that  particular  case.  The  court  also  held  that 
plaintiff  was  not  entitled  to  a  mandamus,  as  he  had  a  plain, 
speedy  and  adequate  remedy  at  law.  It  is  therefore  quite 
clear  that  the  board  was  acting  in  a  purely  ministerial  capa- 
city in  passing  upon  and  ordering  the  payment  of  plaintiff's 
demand  for  salary,  under  the  stipulation. 

The  decisions  in  Yavapai  County  v.  O'Neill,  3  Ariz.  363, 
29  Pac.  432,  and  OUa  County  v.  Thompson,  4  Ariz.  180,  37 
Pac.  22,  were  concerning  accounts  and  claims  by  sheriffs 
against  their  counties.  Their  demands  were  unliquidated, 
and  the  duty  of  investigation  into  the  claims  to  determine 
if  the  services  charged  against  the  county  were  actually  ren- 
dered or  not  was  necessary  under  the  law.  In  the  perform- 
ance of  this  duty  the  board  acted  in  a  quasi  judicial  matter, 
and  the  allowance,  when  accepted  by  the  claimant,  was  in 
complete  satisfaction  of  the  claim.  Those  decisions  are  not 
controlling  in  this  case,  the  facts  being  entirely  different. 
That  paragraph  of  the  statute  (2438,  Id.)  invoked  and  ap- 
plied in  the  O'NeiU  and  Thompson  Cases  has  reference  to 
unliquidated,  itemized  demands  against  the  county  in  which 
the  board  may  allow  all  or  a  part  of  the  demand,  and  not 
official  salaries  definitely  fixed  by  some  provision  of  law. 

But  the  defendant  contends  that  the  payment  to  plaintiff 
at  the  rate  of  $1,500  per  year  and  his  acceptance  thereof  is 
an  accord  and  satisfaction.  On  principle  and  authority  this 
contention  would  be  right  if  appellant's  compensation  was 
unliquidated.    It  is  said : 

''Where  a  claim  is  unliquidated  or  in  dispute,  payment  and 
acceptance  of  a  less  amount  than  claimed,  in  satisfaction,  oper- 
ates as  an  accord  and  satisfaction,  in  the  absence  of  fraud, 
artifice,  mistake  or  imposition."    1  G.  J.  551. 

This  because  the  settlement  is  in  the  nature  of  a  compromise. 

The  rule  is  different,  however,  as,  **  where  the  debt  or  de- 
mand is  liquidated  or  certain  and  due,  payment  by  the  debtor 
and  receipt  by  the  creditor  of  a  less  sum  is  not  satisfaction 
thereof,  although  the  creditor  agrees  to  accept  it  as  such,  if 
there  be  no  release  under  seal  or  no  new  consideration  given. 
Payment  of  a  less  amount  than  is  due  operates  only  as  a 
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discharge  of  the  amount  paid,  leaving  the  balance  still  due, 
and  the  creditor  may  sue  therefor  notwithstanding  the  agree- 
ment." 

This  is  because  there  is  no  consideration  for  the  release,  as 
the  debtor  is  obligated  to  pay  the  whole  debt,  and  the  creditor 
entitled  to  receive  it.    1  C.  J.  539. 

We  are  unable  to  perceive  any  good  reason  why  these  rules 
that  are  applied  to  the  dealings  of  private  individuals  and 
corporations  should  not  be  enforced  in  the  affairs  of  munici- 
pal corporations  in  dealings  with  its  officials. 

While  the  defendant  pleads  in  its  answer  accord  and  satis- 
faction, there  is  no  evidence  whatever  that  plaintiflf  agreed  to 
accept  what  was  paid  him  in  full  satisfaction  of  his  salary 
as  allowed  by  law.  Accord  and  satisfaction  cannot  arise  un- 
less agreed  to  either  expressly  or  by  implication.  It  must  not 
only  be  pleaded  but  proved.  Board  Commrs.  v.  Hobkirk,  13 
Colo.  App.  180,  56  Pac.  993;  Wolf  v.  Humboldt  County,  36 
Nev.  26,  45  L.  R.  A.  (N.  S.)  762,  131  Pac.  964. 

Stripped  of  all  unnecessary  verbiage,  the  defendant  admits 
that  plaintiflf 's  salary  was  fixed  by  law  at  $2,000  per  annum 
from  August,  1912,  to  September,  1913,  and  at  $2,400  thence, 
that  he  faithfully  performed  the  duties  of  his  office  at  all 
times,  and  that  he  is  in  no  wise  indebted  to  it,  but  it  contends 
simply  and  because  it  paid  plaintiff  during  those  times  at  the 
rate  of  $1,500  per  year,  and  he  accepted  it,  a  full  acquittance 
of  its  obligation  resulted.  If  this  is  law,  then  the  board  of 
supervisors  may  set  aside  the  statutory  salary  and  substitute 
another  of  their  own  fixing,  by  refusing  to  pay  the  salary  fixed 
by  law  and  thus  forcing  a  settlement.  The  board  can  no  more 
fix  the  salary  in  this  maimer  than  they  can  fix  it  by  resolu- 
tion or  ordinance.  The  board  has  no  power  or  authority  to 
pay  less  or  more  than  the  legislature  has  provided  as  compen- 
sation to  an  official. 

Judgment  is  reversed  and  case  remanded,  with  direction 
that  judgment  be  entered  for  the  plaintiff  as  prayed  for  in 
his  complaint. 

PEANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


On  accord  and  satisfaction  of  claim  for  statutory  salary  or  pay, 
see  note  in  42  L.  B.  A.  (N.  &)  121. 
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[CSvU  No.  1452.    Kled  June  28,  1915.] 
[149  Pftc.  763.] 

PEOPLE'S  NATIONAL  BANK,  a  Corporation,  Appellant, 
V.  GEORGE  TAYLOR,  AppeUee. 

1.  BtUjB  and  Nons — ^''Niqotiable  Instrument^ — ^What  is.— A  note 

payable  to  the  maker's  own  order  in  a  specified  sum,  with  interest 
and  reasonable  attorney's  fee,  and  indorsed  by  the  maker  in  blank, 
is  a  negotiable  instrument. 

[As  to  what  is  a  negotiable  note,  see  note  in  Ann.   Oas. 
1912D,  4.] 

2.  Corporations  —  Stock  Subscription  Contracts  —  I^ulud. —  A  con- 

tract to  subscribe  for  the  stock  of  a  corporation,  induced  by  fraudu- 
lent representations  of  the  value  of  the  assets  of  the  corporation  and 
relied  on  by  the  subscriber,  executing  a  note  for  the  price,  may  be 
rescinded  and  the  note  repudiated  because  of  failure  of  considera- 
tion. 

3.  Corporations — Stock   Subscription    Conttiacts — ^I^ud. — Evidence 

held  to  justify  a  finding  that  one  was  induced,  by  fraudulent  repre- 
sentations of  the  value  of  the  assets  of  a  corporation,  to  subscribe 
for  stock  and  give  a  note  for  the  price. 

4.  BiLiiS  AND  Notes— Holder  in  Due  Course— Evidence.— Evidence 

held  not  to  show  that  the  holder  of  a  note  or  some  person  under 
whom  he  claimed  acquired  title  in  due  course,  as  required  by  nego- 
tiable instrument  law  (Oiv.  Code  1913,  par.  4204),  to  authorize  a 
recovery  against  the  maker,  pleading  and  proving  failure  of  consid- 
eration and  fraud  inducing  the  execution  of  the  note. 

5.  Bills  and  Notes — 'Tatable  to  Bearer." — A  note  payable  to  the 

maker  and  indorsed  by  him  in  blank,  which  indorsement  is  the  last 
one,  ia  payable  to  bearer,  within  negotiable  instrument  law  (Civ. 
Code  1913,  par.  4154,  subd.  5),  declaring  that  an  instrument  is  pay- 
able to  bearer  when  the  only  or  last  indorsement  is  an  indorsement 
in  blank. 

6.  Corporations— Stock  Subscription   Contracts- Performance. — A 

contract  to  subscribe  for  stock  of  a  corporation  is  not  performed  by 
the  issuance  of  stock  of  a  subsequent  corporation,  acquiring  the 
assets  of  the  former  corporation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Maricopa.    J.  C.  Phillips,  Judge.    AflSrmed. 
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Messrs.  Chalmers  &  Kent,  for  Appellant. 

Messrs.  Armstrong  &  Lewis  and  Mr.  E.  L.  Morgan,  for 
Appellee. 

CUNNINGHAM,  J. — ^The  appellant  commenced  this  action, 
as  holder  of  a  note  made  by  the  appellee  payable  to  his  own 
order,  in  the  sum  of  $2,000,  with  interest,  and  a  reasonable 
attorney's  fee,  and  indorsed  by  the  appellee  in  blank.  The 
note  bears  the  indorsement  in  blank  of  the  Western  Under- 
writing Company,  by  H.  J.  Adams,  secretary.  The  plaintiflf 
alleges  that  it  came  lawfully  to  the  possession  of  the  note  for 
value,  before  maturity,  alleging  that  the  sum  of  $140  has 
been  paid  on  account  of  interest,  and  demands  judgment  for 
the  principal  sum  and  for  interest  and  $200  as  a  reasonable 
attorney's  fee  for  collecting  the  same. 

The  answer  sets  forth  a  state  of  facts  which,  if  established, 
entitled  the  defendant  to  interpose  the  defense  of  absence  or 
failure  of  consideration  and  pleaded  that  defense.  The  an- 
swer will  be  noticed  more  in  detail  later  in  this  opinion.  A 
trial  was  had  to  the  court  without  a  jury,  which  resulted  in 
the  making  and  filing  by  the  court  of  special  findings  of  fact 
and  conclusions  of  law,  with  an  order  for  judgment  in  favor 
of  the  defendant,  and  judgment  was  entered  accordingly. 

The  plaintiff  appeals  from  the  judgment  and  from  an  order 
refusing  a  new  trial,  and  as  grounds  for  reversal  it  assigns 
error  in  24  separate  paragraphs.  These  are  grouped  by  ap- 
pellant into  three  divisions,  or  groups,  and  presented  in  that 
order.  The  first  division  "relates  to  the  question  of  alleged 
fraud,  misrepresentation,  and  want  of  consideration";  the 
second  **  relates  to  the  question  of  the  reliance  of  the  defend- 
ant Taylor  on  the  alleged  fraud  and  misrepresentation";  and 
the  third  **  relates  to  the  question  of  notice  on  the  part  of  the 
plaintiff  of  the  alleged  infirmities  and  defects  of  title  in  the 
note  sued  on." 

The  decisive  question  is  the  suflSciency  of  the  evidence  to 
sustain  the  findings  of  fact  and  the  judgment.  All  other  ques- 
tions become  subordinate  questions. 

The  note  set  forth  in  the  complaint  is  a  negotiable  instru- 
ment, and  as  such  it  has  all  the  protection  of  the  law  given  to 
such  instruments,  and  is  therefore  free  from  the  defense  of 
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failure  of  consideration  pleaded,  unless  the  defendant  first 
shows  by  pleading  and  thereafter  from  a  preponderance  of 
the  evidence,  to  the  satisfaction  of  the  court,  that  the  title  of 
some  holder  who  has  negotiated  the  instrument  was  defective, 
then  the  burden  is  on  the  plaintiff  to  prove  that  it,  or  some 
person  under  whom  it  claims,  acquired  the  title  as  a  holder 
in  due  course.  Paragraph  4204,  Civil  Code  of  Arizona  of 
1913  (Negotiable  Instrument  Law). 

In  its  answer  the  defendant  admits  the  making  of  the  note 
set  forth  in  the  complaint,  and  admits  that  he  indorsed  the 
note  in  blank  as  alleged,  and  avers  that  he  delivered  it  so 
indorsed  to  0.  0.  Garrett,  as  the  agent  of  the  Western  Under- 
writing Company,  in  consideration  of  the  agreement  of  said 
company  to  issue  and  deliver  to  defendant  1,000  shares  of  its 
capital  stock,  and  not  otherwise ;  and  said  note  was  procured 
to  be  made  and  delivered  by  the  false  and  fraudulent  repre- 
sentations of  the  said  company. 

The  representations  so  inducing  the  making  and  the  delivery 
of  the  note  are  alleged  to  have  been  the  following : 

**That  said  corporation  was  a  solvent,  prosperous,  going  con- 
cern and  had  assets  consisting  of  the  stocks  of  other  corpora- 
tions, bonds,  and  mortgages,  of  the  actual  value  of  more  than 
$300,000,  and  had  no  debts  or  liabilities,  and  had  earned  and 
was  then  earning,  in  the  legitimate  carrying  on  of  its  busi- 
ness, more  than  20  per  cent  per  annum  upon  its  capital  stock 
and  upon  the  capital  stock  then  offered  to  this  defendant  as 
a  consideration  for  the  making  of  said  note,"  alleging  that 
all.  of  the  said  statements  and  representations  so  made  were 
then  and  there  false  and  untrue,  and  were  known  to  said 
corporation  to  be  false  and  untrue,  and  they  were  made  for 
the  purpose  of  inducing  this  defendant  to  purchase  said  stock 
and  fo  make,  execute  and  deliver  his  said  note  in  payment 
therefor.  That  this  defendant  believed  the  said  representa- 
tions to  be  true,  and  was  deceived  thereby,  and,  in  ignorance 
of  the  fraud  and  falsity  thereof,  did  execute  and  deliver  to 
the  said  corporation  his  said  note  as  aforesaid,  and  upon  no 
other  or  further  consideration  then  or  at  any  time  to  him  paid 
or  by  him  received. 

The  defendant  then  further  sets  forth  that  the  Western 
Underwriting  Company  **  concealed  from  this  defendant  the 
fact  that  said  sale  of  its  capital  stock  was  not  for  the  use  and 
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benefit  of  said  corporation  and  to  become  part  and  portion  of 
its  capital  stock,"  but  defendant,  on  information  and  belief, 
charges  the  fact  to  be  that  the  sale  was  being  made  **for  the 
sole  use  and  benefit  of  one  J.  K.  Tennant,  who  was  then  act- 
ing as  the  vice-president  and  manager  of  said  corporation  and 
the  promoter  thereof.  ..."  All  of  which  plaintiff  was  in- 
formed and  knew  when  it  took  the  note  from  the  Western 
Underwriting  Company. 

The  answer  in  brief  sets  forth  the  circumstances  under 
which  the  note  was  made  and  delivered.  These  circumstances 
fairly  show:  That  the  defendant  agreed  to  subscribe  for  1,000 
shares  of  the  capital  stock  of  the  Western  Underwriting 
Company,  and  pay  therefor  $2,000.  That  this  contract  waa 
brought  about  by  Garrett,  as  the  agent  and  representative  of 
the  Western  Underwriting  Company,  for  and  in  behalf  of  that 
company,  and  through  false  and  fraudulent  representations. 
That  the  contract  so  entered  into  is  a  contract  of  subscrip- 
tion for  stock  of  the  Underwriting  Company;  it  agreeing 
to  sell  defendant  1,000  shares  of  its  capital  stock  in  consid- 
eration that  defendant  pay  therefor  $2,000,  payable  in  one 
year,  as  evidenced  by  the  note  in  suit.  That,  pursuant  to  said 
agreement  defendant,  believing  the  false  and  fraudulent  rep- 
resentations to  be  true,  and  in  ignorance  of  the  said  fact  con- 
cealed, made,  executed  and  delivered  the  said  note  in  per- 
formance of  said  agreement,  and  the  underwriting  company 
has  failed  to  issue  and  deliver  the  said  shares  of  stock  and 
thus  perform  its  part  of  the  contract,  and  on  account,  and 
for  the  reason  said  contract,  in  pursuance  to  the  terms  of 
which  the  note  was  made  and  delivered,  was  void  for  the  fraud 
practiced,  the  defendant  rescinds  and  repudiates  the  same  and 
repudiates  his  obligation  and  promise  evidenced  by  the  said 
note,  the  consideration  for  the  note  is  absent  or  has  failed,  and 
the  title  in  the  Underwriting  Company's  hands  was  defective. 

The  contract,  pursuant  to  the  terms  of  which  the  note  was 
made,  having  been  induced  by  fraud,  was  void,  and  the 
promise  of  the  Western  Underwriting  Company  to  issue  and 
deliver  the  stock,  not  having  been  performed  as  agreed,  could 
be  repudiated  and  rescinded  by  the  defendant,  and  his  promise 
to  pay  for  the  stock  withdrawn,  because  the  note  was  given 
for  no  consideration. 
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The  "W'estem  Underwriting  Company's  promise  to  deliver 
stock  was  a  promise  to  deliver  the  stock  of  a  corporation  such 
as  represented,  and  such  representations,  being  false  and  un- 
true, did  not  constitute  such  promise  as  defendant  relied  upon 
as  a  consideration  for  his  promise  evidenced  by  the  note  to 
pay  $2,000.  The  stock  the  underwriting  company  actually 
agreed  to  issue  and  deliver  for  the  $2,000  was  stock  of  a  very 
different  nature  from  its  stock  representing  assets  of  little  or 
no  value.  Such  stock  defendant  did  not  agree  to  buy  and 
pay  $2,000  for  as  the  purchase  price.  The  promise  made 
hence  proved  to  be  no  promise ;  therefore  he  received  no  con- 
sideration for  his  note.  The  Western  Underwriting  Com- 
pany's title  to  the  note,  having  been  acquired  through  its 
fraud  and  deceit,  was  defective  and  void,  in  its  possession, 
and  unenforceable.  Such  fact  having  been  shown  by  the  de- 
fendant in  his  answer,  the  burden  was  upon  him  to  prove,  by 
substantial  evidence,  the  allegations  of  his  answer  setting  up 
fraud  in  the  agreement  substantially  as  alleged. 

In  support  of  such  allegations,  the  defendant  offered  him- 
self as  a  witness,  and  testified,  in  substance : 

That  he  agreed  to  buy  1,000  shares  of  Western  Underwrit- 
ing Company's  stock  upon  Mr.  Qarrett's  representations,  and 
did  buy  said  stock  giving  the  note  in  suilf  in  payment  there^ 
for.  That  Qarrett  ''told  me  that  they  had  a  very  little 
amount  of  this  stock  to  sell.  That  the  stock  had  a  book  value 
of  $5  per  share,  and  that  the  stock  was  paying  dividends  of 
20  per  cent  per  annum.  I  believed  what  he  told  me  and  the 
way  he  represented  the  stock  and  agreed  to  take  1,000  shares. 
.  .  .  Mr.  Qarrett  said  that  the  assets  of  the  company  were 
about  half  a  million;  I  don't  remember  the  exact  amount. 
That  the  company  was  in  good  condition  and  was  actually 
paying  5  per  cent  dividends  quarterly  and  continuous.  .  .  • 
Mr.  Garrett  told  me  the  stock  had  a  book  value  of  $5  per  share, 
which  I  understood  to  mean  that  the  stock  was  actually  worth 
$5  per  share.  Book  value  I  understand  to  be  by  their  own 
books — the  books  of  the  company.  He  said  the  stock  was 
paying  20  per  cent  dividends  and  would  continue,  and  that 
the  assets  of  the  company  was  something  over  a  half  million 
dollars,  and  that  the  company  was  in  good  condition." 

Witness  Mullen,  a  witness  for  defendant,  brought  Taylor 
and  Garrett  together  at  the  time  the  transaction  was  had,  and 
he  testifies: 
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That  Garrett  '*told  Taylor  about  the  affairs  of  the  com- 
pany— what  the  company  was  doing.  He  said  the  company 
was  in  excellent  circumstances.  I  think  he  used  a  paper  show- 
ing the  assets  of  the  company  to  be  over  a  half  million  dol- 
lars; that  the  stock  had  been  taken  off  the  market;  and,  in 
order  to  advertise  the  mortgage  department  of  the  company, 
they  had  voted  to  sell  another  100,000  shares  ...  at  $2  per 
share.  He  said  Taylor  and  I  ought  each  to  take  1,000  shares ; 
that  it  was  actually  worth  $5  a  share,  and  would  soon  be  taken 
off  the  market." 

Garrett  denied  making  such  representations,  and  testified 
to  the  representations  he  claimed  to  have  made  at  the  time. 
On  such  conflicting  evidence  upon  that  question,  the  court 
finds  as  a  fact  that  Garrett  ''represented  and  stated  to  the 
defendant,  Taylor,  that  said  corporation  was  solvent,  prosper- 
ous, a  going  concern,  and  had  assets  in  excess  of  $500,000,  and 
was  paying,  in  the  carrying  on  of  its  business,  20  per  cent  per 
annum  upon  its  capital  stock";  that  the  stock  then  had  a 
**book  value  of  $5  per  share;  and  that  the  purchase  of  its 
stock  was  a  splendid  investment,  and  that  one  could  not  lose 
by  purchasing  it.*'  Thus  the  representations  clairaed  as  un- 
true were  established  as  actually  having  been  made  by  Garrett. 

Mr.  Edmonds,  cashier  of  plaintiff  bank,  was  called  by  the 
defendant  as  a  hostile  witness,  and  as  evidence  of  the  assets 
of  the  corporation  testified  that  he  was  one  of  the  organizers 
of  the  California  National  Life  Insurance  Company;  that  he 
had  full  knowledge  of  the  contract  between  the  Life  Insur- 
ance Company  and  Tennant,  and  the  Western  Underwriting 
Company,  Tennant 's  assignee  of  the  said  continct.  The  wit- 
ness was  asked  the  question,  viz. : 

**So  you  had  full  knowledge  of  the  fact  that  practically 
the  whole  assets  of  the  Underwriting  Company  was  the  Ten- 
nant contract  with  the  California  National  Life,  Insurance 
Company?     Ans.  I  have  already  stated  that." 

**The  value  of  the  stock  was  based  on  th^e  earning  capacity 
of  that  contract." 

**I  knew  at  the  time  I  took  this  note  of  Taylor's  all  these 
facts.  I  knew  that  this  stock  was  being  sold  to  the  ptiblic  and 
notes  were  being  taken  for  the  sale  of  the  stock.  In  this  case 
I  knew  that  the  price  they  were  selling  the  stock  for  was 
double  par.    The  par  value  of  the  stock  of  the  Underwriting 
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Company  was  $1  a  share.    The  total  amount  of  authorized 
stock  was  $500,000.'' 

The  amount  for  which  the  stock  was  authorized  to  be  sold 
was  *' under  the  control  of  a  board,  and  the  board  authorized 
the  sale  of  100,000  shares  over  and  above  what  was  given  Mr. 
Tennant  for  his  contract."  He  was  given  *' 100,000  shares 
for  his  contract  and  100,000  for  his  services,  and  the  fact  that 
he  entered  into  the  contract  with  them  to  remain  as  the  sell- 
ing agent  to  sell  the  life  insurance  for  them  for  the  term  of 
ten  years."  "Witness  knew  all  these  things  at  the  time  he 
took  the  Taylor  note,  and  he  '*knew  what  the  earning  capacity 
under  that  contract  was  at  that  time ;  they  had  demonstrated 
it."  From  the  evidence  it  appears  that  Tennant  organized 
the  California  National  Life  Insurance  Company  authorized 
to  write  life  insurance.  Tennant  was  its  promoter.  He  took 
a  contract  from  the  life  insurance  company,  by  which  he  was 
given  the  exclusive  right  to  act  as  its  agent  for  several  states 
for  a  period  of  years.  That  such  contract  was  chiefly  valu- 
able SA  an  asset  of  Tennant 's  personal  ability,  and,  according 
to  Mr.  Edmonds,  the  Western  Underwriting  Company  was  a 
capitalization  of  that  ability.  When  Tennant  assigned  his 
rights  in  such  a  contract  to  another,  the  Western  Underwrit- 
ing Company,  his  personality  which  constituted  the  chief 
value,  not  being  transferable,  deprived  the  contract  of  its 
chief  value.  If  Tennant 's  abilities  as  the  managing  salesman 
of  life  insurance  was  of  any  value  to  the  business  of  the  West- 
em  Underwriting  Company,  after  it  assumed  the  performance 
of  his  contract  with  the  California  National  Life  Insurance 
Company,  such  abilities  remained  valuable,  not  because  Ten- 
nant had  once  agreed  to  exert  such  abilities  in  consideration 
of  the  sole  right  to  sell  such  insurance  for  a  number  of  years, 
because,  when  he  transferred  such  contract  to  the  Western 
Underwriting  Company,  it,  not  Tennant,  thereafter  assumed 
to  exert  its  resources  to  accomplish  the  purpose  of  the  con- 
tract. If  it  received  any  benefits  from  Tennant 's  abilities 
(if  his  abilities  became  thereafter  valuable  assets),  they  be- 
came such  by  reason  of  his  contract  agreement  or  understand- 
ing ;  the  contract  existing  between  the  Western  Underwriting 
Company  and  Tennant,  by  which  he  agreed  to  serve  it  ten 
years.  Whatever  value  such  contract  had  as  a  right  to  solicit 
and  make  contracts  of  insurance,  such  value  would  depend 
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wholly  upon  the  profits  of  the  business  actually  accruing  there- 
from. The  value  of  such  an  asset  is  wholly  speculative  and 
indeterminable  by  any  recognized  rule  of  law.  The  evidence 
fairly  discloses  some  returns  from  sales  of  life  insurance,  and 
from  sales  of  stock  to  Tennant.  There  is  some  evidence  tend- 
ing to  show,  and  fairly  showing,  that  the  Western  Under- 
writing Company  earned  $78,000  profit,  presumably  from  Ten- 
nant's  energies.  Assuming  that  such  profit  was  earned  at 
the  time  the  transaction  was  made  with  Taylor,  and  the  cor- 
poration then  had  such  sum  in  its  possession,  and  earned  suflS- 
cient  profits  to  pay  the  quarterly  dividends  for  the  first  year 
and  half  of  its  existence,  and  pay  its  incidental  business  ex- 
penses giving  the  corporation  the  benefit  of  all  doubt,  but  no 
witness  has  testified  to  such  facts,  then  its  assets  consisted  of 
the  contract  with  the  California  National  Life  Insurance  Com- 
pany of  no  determinable  value,  its  contracts  with  Tennant  of 
no  more  value,  and  the  profits  earned  the  first  seven  or  eight 
months  of  the  company's  existence,  viz.,  $78,000.  This  falls 
very  far  short  of  $300,000  to  $500,000.  There  appears  to 
have  been  no  mortgages,  no  stock  of  other  corporations,  nor 
money  or  bonds  when  the  representations  were  made.  No 
pretense  of  such  assets  appear  from  the  evidence.  Such  a  rep- 
resentation, if  made,  is  an  inducement  to  the  prospective  pur- 
chaser of  such  stock,  and  is  untrue,  but  its  falsity  is  unknown 
to  the  prospective  purchaser,  and,  .relying  on  the  statement 
as  true,  he  enters  into  the  agreement  on  the  faith  of  such 
representation,  he  is  deceived  and  wronged,  and  the  law  recog- 
nizes his  right  to  rescind  the  contract  made  by  him  on  the 
faith  of  such  false  representations. 

The  other  representations  made  of  dividends  actually  paid 
may  or  miay  not  have  been  true,  of  which  we  need  not  here 
inquire,  as  the  finding  of  the  court  that  the  representations 
made  inducing  the  defendant  to  enter  into  the  contract  were 
false  and  untrue  is  supported  by  substantial  evidence.  The 
effect  of  the  existence  of  such  fact  is  to  entitle  the  defendant 
to  rescind  the  contract  made,  and  recover  that  which  he  has 
lost  by  reason  of  such  deceit.  In  this  case  he  gave  his  nego- 
tiable promissory  note  to  the  Western  Underwriting  Company, 
by  which  he  promised  to  pay  the  bearer  $2,000  12  months  after 
date.  The  promise  was  void  on  account  of  the  fraud  prac- 
ticed to  obtain  it.    The  title  of  the  Western  Underwriting 
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Company  to  the  note,  while  it  possessed  such  note,  was  de- 
fective in  that  the  note  was  void  for  fraud.  Under  paragraph 
4204  of  the  Civil  Code  of  Arizona  of  1913  (Negotiable  Instru- 
ment Law),  the  defendant  having  shown  that  the  title  of  the 
"Western  Underwriting  Company  was  so  defective,  the  burden 
was  shifted  to  the  plaintiff,  as  the  holder  under  the  Western 
Underwriting  Company,  to  prove  that  it,  or  some  person  under 
whom  it  claims,  acquired  the  title  as  a  holder  in  due  course. 

Assuming  such  burden,  the  plaintiff  introduced  evidence 
showing  that  it  acquired  the  note  from  0.  0.  Garrett  on  the 
seventeenth  day  of  June,  1912,  and  paid  Garrett  therefor 
$2,000,  less  a  discount.  That  Garrett  offered  to  sell  to  it  the 
note  on  the  sixth,  seventh,  or  eighth  day  of  June,  1912.  The 
note  bears  date  of  June  3,  1912. 

Edmonds,  for  plaintiff,  testified  that  he  knew  that  Garrett 
was  employed  by  the  Western  Underwriting  Company  in 
June,  1912,  to  sell  insurance  and  stock.    He  said : 

**1  am  perfectly  willing  to  state  that  the  Western  Under- 
writing Company  was  using  our  bank  with  permission.  After 
this  stock  was  sold  to  Taylor  in  June,  1912,  I  allowed  the 
Western  Underwriting  Company  to  use  our  bank  as  a  refer- 
ence. I  was  fairly  familiar  with  the  affairs  of  the  Western 
Underwriting  Company  at  that  time.  I  got  this  Taylor  note 
in  the  bank  June  17,  1912.  I  received  the  note  from  Mr. 
Garrett,  the  man  who  sold  the  stock.  I  paid  Garrett  $2,000 
for  the  note,  giving  all  the  money  to  Mr.  Garrett.  Garrett 
claimed  to  own  the  note.  His  indorsement  doesn't  appear  on 
the  note.  ...  I  cannot  state  whether  the  indorsement  of  the 
Western  Underwriting  Company  was  on  the  note  at  the  time 
we  took  it  in  the  bank  or  whether  he  put  it  on  afterward.'* 

On  examination  on  behalf  of  the  plaintiff  he  said : 

'*Mr.  Garrett  came  to  me  about  the  6th  or  7th  day  of  June, 
1912,  and  said  that  he  had  two  notes  which  he  had  taken  for 
the  sale  of  stock  in  the  Western  Underwriting  Company  from 
two  men  who  were  residents  of  Arizona,  engaged  in  business 
in  that  state.  He  said  he  desired  to  sell  these  notes  and 
wanted  to  know  if  our  bank  would  purchase  them.  I  told 
him  the  bank  would  not  purchase  them  for  two  reasons:  In 
the  first  place,  we  had  no  knowledge  of  either  one  of  the 
makers,  and  the  fact  that  they  were  residents  of  Arizona,  and 
engaged  in  business  in  that  state,  their  paper  would  not  be 
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proper  paper  for  us  to  take,  and  for  the  reason  that  they  were 
too  far  out  of  our  district.  .  .  .  Then  he  told  me  both  Mullen 
and  Taylor  were  coming  down  to  a  meeting  of  the  Western 
Underwriting  Company  to  be  held  the  following  week  and 
wanted  to  know  if  I  would  meet  them  and  investigate  their 
financial  standing  at  that  time,  and,  if  I  found  out  satisfac- 
tory, if  I  would  purchase  the  paper.  I  told  him  I  would.  .  .  . 
I  purchased  the  Taylor  note.  It  was  indorsed  by  him.  I  am 
not  sure  whether  there  was  any  indorsement  except  the  in- 
dorsement of  the  maker.  ..." 

Later  in  his  testimony  he  said : 

**  Beside  the  indorsement  of  the  maker,  the  note  was  in- 
dorsed by  the  Western  Underwriting  Company.  I  found  this 
out  at  the  time  the  note  was  indorsed,  and  I  thought  it  oyer. 
...  I  know  just  how  it  was  indorsed  and  just  when  it  was 
indorsed  now.  When  Garrett  presented  the  note  to  our  bank 
after  I  told  him  in  my  conversation  with  Mr.  Mullen  I  would 
take  the  paper,  the  paper  was  not  indorsed,  and  I  told  him 
the  company  should  indorse  the  note,  because  I  had  a  talk 
with  the  manager  of  the  company,  Mr.  Tennant.  I  told  Mr. 
Tennant  that  I  had  a  talk  with  Mr.  Mullen  in  regard  to 
this  paper,  and  that  I  was  satisfied  it  was  such  paper  as  we 
would  take.  I  told  him  that  because  it  was  in  the  ordinary 
conversation  with  him.  .  .  .  You  understand  the  Western 
Underwriting  Company  must  have  received  some  of  the  pro- 
ceeds of  the  paper  from  their  agent.  I  knew  the  company 
would  necessarily  have  the  prior  claim  to  any  proceeds  from 
the  notes  for  the  sale  of  stock  their  agent  made.  I  knew  the 
agent  would  have  to  settle  with  the  company  for  the  stock 
he  sold." 

Mr.  Oarrett  testified  about  the  sale  of  the  note  to  the  bank 
when  the  sale  was  about  to  be  closed,  after  Edmonds  had 
agreed  to  take  the  note.    Witness  said : 

*'So  he  made  out  the  papers  for  me,  but  he  saw  the  West- 
em  Underwriting  Company's  indorsement  was  not  on  it,  and 
he  wouldn't  take  them  until  I  got  it.  He  telephoned  up  to 
Mr.  Adams,  and  told  him,  'Garrett  brought  these  notes  down 
here  without  the  indorsement  of  the  company.'  Adams  said, 
*I  will  indorse  them.'  He  was  secretary  of  the  company.  I 
jumped  in  the  machine  and  went  up  town  and  got  the  indorse- 
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ments  on  them  and  brought  them  down,  and  Mr.  Edmonds 
gave  me  credit  for  both  Mr.  Taylor's  and  Mr.  Mullen's  notes." 

Hence  Qarrett,  who  made  the  contract  with  Taylor,  by 
which  Taylor  was  in  fact  deceived  and  misled  into  giving  this 
note  to  the  Western  Underwriting  Company,  was  the  identical 
person  from  whom  the  bank  claims  to  have  received  the  note, 
who  negotiated  the  note  to  the  bank;  and  Qarrett 's  evidence 
with  Edmonds'  evidence  of  the  transaction  will  easily  bear  the 
inference  that  Garrett's  authority  as  the  Western  Underwrit- 
ing Company's  agent  extended  to  the  right  to  negotiate  notes 
taken  by  him  for  the  sale  of  stock,  and  the  transfer  of  the 
note  by  Qarrett  to  the  bank  under  the  conditions  shown  was 
in  fact,  as  it  was  in  effect,  the  transfer  of  the  note  by  the 
Western  Underwriting  Company,  through  its  agent.  Other- 
wise Mr.  Edmonds,  acting  for  the  bank,  would  have  required 
.  Garrett's  indorsement  and  not  the  indorsement  of  the  com- 
pany. Edmonds  testified  that  he  knew  a  settlement  would 
have  to  be  made  with  the  Underwriting  Company  by  Qarrett 
for  the  proceeds  of  the  sale ;  and  Garrett  testified  that  he  did 
settle  the  matter  with  the  Underwriting  Company  after  sell- 
ing the  note  to  the  bank.  Therefore  the  evidence  does  not 
bear  out  the  apparent  contention  of  the  plaintiff  that  it  took 
the  note  solely  upon  Garrett's  claim  of  ownership  of  the  note, 
but  that  it  took  the  note  upon  the  indorsement  of  the  Western 
Underwriting  Company,  together  with  the  knowledge  it  pos- 
sessed of  Garrett's  right  to  deliver  the  note  as  its  agent. 

The  note  being  payable  to  bearer,  because  it  was  made 
payable  to  the  maker  and  indorsed  by  him  in  blank,  and  his 
indorsement  in  blank  was  the  last  indorsement  (subdivision  5 
of  paragraph  4154,  Civil  Code  1913),  and  being  in  the  pos- 
session of  Qarrett,  without  the  bank's  knowledge  of  the  West- 
em  Underwriting  Company's  property  in  such  note,  it  could 
safely  have  accepted'  Garrett's  apparent  title  by  such  pos- 
session, and  relied  thereon.  This  the  bank  refused  to  accept 
and  rely  on,  but  required  Garrett  to  get  the  indorsement  of 
the  Western  Underwriting  Company,  before  taking  the  note. 
Edmonds  testified  he  did  not  know  why  Garrett's  indorse- 
ment was  not  required.  He  had  forgotten,  perhaps,  for  the 
time  being,  that  he  relied  only  on  the  indorsement  of  the 
principal,  and  did  not  require  the  indorsement  of  the  agent 
also. 

ZVII  Aril.— If 
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The  plaintiff  failed  to  maintain  the  burden  shifted  to  it  by 
which  it  was  required  to  prove  that  it  or  some  person  under 
whom  it  claims,  viz.,  Garrett  or  Western  Underwriting  Com- 
pany, acquired  title  in  due  course,  as  required  hy  paragraph 
4204  of  the  Civil  Code  of  1913.  The  evidence  fairly  shows, 
as  we  have  seen,  that  the  Western  Underwriting  Company  did 
not  acquire  title  in  due  course,  and  that  Garrett's  title  was 
fairly  shown  to  have  been  acquired  with  full  knowledge  of 
every  fact  connected  with  the  transaction  by  which  the  West- 
em  Underwriting  Company  acquired  its  title,  and  further, 
that  the  evidence  fairly  shows  that  Garrett's  title  was  that 
of  agent  of  the  Western  Underwriting  Company,  and  con- 
sidered such  agent  by  the  plaintiff  at  the  time  it  took  the  note. 

The  evidence  amply  sustains  the  implied  finding  that  the 
note  in  suit  in  the  hands  of  plaintiff  was  open  to  the  defense 
of  absence  or  failure  of  consideration.  That  defense  was 
prima  facie  made  out  by  evidence  that  defendant  had  received 
no  stock  of  the  Western  Underwriting  Company.  This  fact 
was  virtually  and,  for  the  purposes  of  this  cause,  effectually 
admitted  by  plaintiff.  Plaintiff,  without  pleading  a  tender 
of  what  it  claims  to  be  a  suflScient  performance,  offered  evi- 
dence tending  to  prove  that  1,000  shares  of  Western  Under- 
writing &  Mortgage  Company  stock  was  issued  to  defendant 
on  June  20,  1912,  and  placed  with  the  note  at  plaintiff's 
bank.  This  was  no  performance  of  the  agreement  between 
the  underwriting  company  and  defendant  made  on  June  3, 
1912,  out  of  which  the  note  arose,  because  the  Western  Under- 
writing &  Mortgage  Company  was  not  organized  until  June 
11,  1912,  and,  according  to  Edmonds'  testimony,  the  Western 
Underwriting  Company  was  still  in  existence  at  the  time  of 
the  trial,  but  the  Underwriting  &  Mortgage  Company  had 
acquired  all  its  assets.  Certainly  this  is  no  reason  why  the 
old  company  did  not  receive  fair  valtfe  for  its  assets  from 
the  new  company,  and,  if  not,  the  management  of  the  new 
company  could  not  substitute  its  stock  for  the  stock  of  the  old 
company  in  performance  of  the  old  company's  contract,  unless 
the  other  adverse  contracting  party  so  agreed,  and  it  is  beyond 
dispute,  so  far  as  this  record  goes,  that  defendant  did  not 
BO  agree. 

The  evidence  sustains  the  findings  and  the  judgment,  and 
the   judgment  for  that  reason  is  affirmed.    Other  questions 
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raised  have  been  considered,  but  would  in  no  manner  change 
the  result,  if  erroneous ;  therefore  no  good  cause  can  be  served 
by  a  discussion  of  such  questions. 
Judgment  afSrmed. 

BOSS,  C.  J.,  and  FBANKLIN,  J.,  concur. 


On  rescission  of  stock  subscription  for  fraud  and  misrepresentation, 
see  note  in  33  L.  S.  A.  721. 


[Civil  No.  1448.    Piled  July  1,  1915.] 
[149  Pac.  753.] 

ABIZONA  BASTEBN  BAILBOAD  COMPANY,  a  Cor- 
poration.  Appellant,  v.  FBANK  B.  STEWART,  Ap- 
pellee. 

1.  Sbtofp  and  Oountibclaim  —  Actions  by  Assignes  —  Defenses. — 

Ordinarily,  a  party,  when  sued  on  a  contract  for  services  by  the 
party  rendering  them  or  his  assignee,  may  plead  in  offset  any  dam- 
ages sustained  by  the  negligent  performance  of  the  contract. 

2.  Carriers — Actions  fob  Freight — Parties — Initial  Carrier. — In  an 

action  by  the  terminal  carrier  for  freight  charges  on  a  shipment  of 
livestock,  including  charges  advanced  by  it  to  the  initial  carrier, 
where  the  shipper  claimed  that  the  stock  was  injured  by  the  negli- 
gence of  the  initial  carrier,  the  initial  carrier  ia  not  a  necessary 
party.  ^ 

[As  to  liability  of  initial  carrier  of  livestock  for  negligence 
or  torts  of  connecting  carrier,  see  note  in  106  Atn^  gt.  Bep.  609.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Maricopa.  J.  C.  Phillips,  Judge.  Reversed  and 
remanded. 

Mr.  Eugene  S.  Ives,  for  Appellant. 

Messrs.  Hayes  &  Laney,  for  Appellee. 

PER  CURIAM.— The  appellant,  who  was  plaintiff  below, 
instituted  this  action  against  appellee,  defendant  below,  to 
recover  the  freight  and  feeding  charges  on  five  carloads  of 
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cows  shipped  from  San  Luis  Obispo,  California,  to  Phoenix, 
Arizona,  over  the  line  of  the  Southern  Pacific  Company,  and 
the  line  of  the  plaintiff,  under  arrangements  made  by  defend- 
ant with  the  Southern  Pacific  Company  at  the  initial  point 
of  shipment.  It  is  alleged  in  the  complaint  that  the  cows 
were  received  by  defendant  from  plaintiff  at  or  about  the  time 
the  shipment  reached  Phoenix  and  defendant  refused  to  pay 
transportation  charges;  that  the  interstate  commerce  rate 
for  the  carriage  of  livestock  in  carload  lots  from  San  Luis 
Obispo  to  Phoenix  is '$145.60  as  published  and  filed  with  the 
Interstate  Commerce  Commission;  that  the  feeding  charges, 
amounting  to  $75.70,  were  paid  by  the  Southern  Pacific  Com- 
pany; "that  pursuant  to  a  traffic  arrangement  between  the 
said  Southern  Pacific  Company  and  this  plaintiff  made  only 
for  the  purpose  of  the  convenience  of  the  railroads  and  the 
public  in  the  collection  of  rates  and  the  movement  of  freight 
and  such  as  is  common  among  the  carriers  doing  business  in 
the  United  States,  whereby  the  delivering  carrier  pays  the 
initial  or  connecting  carriers  its  or  their  proportions  of  the 
entire  rate  and  collects  the  same  from  the  shipper,  the  plain- 
tiff has  paid  the  said  Southern  Pacific  Company  said  sum 
of  $75.70  and  its  proportion  of  said  rate."  The  defendant 
demurred  to  the  complaint  on  the  ground  that  the  Southern 
Pacific  Company  was  not  made  a  party,  it  appearing  the  con- 
tract of  carriage  was  made  by  it  and  for  its  account  and  not 
in  behalf  of  and  account  of  plaintiff;  that  the  services  were 
rendered  by  the  Southern  Pacific  Company,  and  it  nowhere 
appears  that  said  services  were  rendered  for  or  inured  to  the 
benefit  of  plaintiff;  and  that  it  does  not  appear  that  the  plain- 
tiff is  the  owner  or  assignee  of  said  demand  or  is  the  agent 
of  said  Southern  Pacific  Company  or  in  any  wise  authorized 
to  sue  for  or  in  behalf  of  said  Southern  Pacific  Company; 
that  the  complaint  failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action  against  defendant.  The  defendant  an- 
swered, alleging  a  breach  of  the  contract  of  carriage  by  the 
Southern  Pacific  Company  and  plaintiff,  in  that  they  failed 
to  deliver  five  head  of  the  cows,  and  the  ones  delivered  were 
seriously  crippled,  weakened,  sick  and  damaged.  He  coun- 
terclaimed,  alleging  actual  and  punitive  damages  occurring 
on  the  Southern  Pacific  Company's  line  by  reason  of  its 
negligence  in  the  sum  of   $3,695.    The   demurrer  was  sus- 
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tained,  and,  plaintifF  standing  upon  its  complaint,  judgment 
was  entered  that  it  take  nothing  and  that  defendant  have  his 


The  question  before  us  involves  the  soundness  of  the  court's 
ruling  sustaining  the  demurrer  to  the  complaint,  and  the  mat- 
ters set  up  in  the  answer,  aside  from  the  demurrer,  are  not 
germane,  except  as  they  may  be  useful  to  illustrate  the  con- 
tentions of  defendant  to  the  effect  that,  unless  the  Southern 
Pacific  Company  is  made  a  party  plaintiff,  he  will  be  deprived  . 
of  his  defense  of  negligence  on  the  part  of  the  latter  com- 
pany. The  plaintiff  company  is  not  charged  with  negligence, 
and  no  loss  or  injury  was  sustained  by  defendant  by  reason 
of  any  misconduct  on  its  part.  The  damages  pleaded  as  a 
defence  and  counterclaim  all  occurred  on  the  line  of  the 
Southern  Pacific  Company.  Ordinarily,  a  party  when  sued 
upon  a  contract  for  services,  whether  by  the  party  contracting 
to  render  the  services  or  by  his  assignee,  may  plead  in  offset 
any  damages  he  has  sustained  by  reason  of  the  negligent  per- 
formance of  the  contract.  The  assignee  takes  the  chose  in 
action,  in  such  cases,  subject  to  any  defenses  available  to  the 
debtor  against  the  assignor.  In  that  case,  it  is  not  necessary 
to  make  the  assignor  a  party  plaintiff,  as  the  defense  is  open 
to  the  debtor  without  it.  If  that  rule  were  applied  in  this 
case,  it  would  not  be  a  test  of  the  sufficiency  of  the  plaintiff's 
complaint,  but  would  afford  the  defendant  the  opportunity 
to  offset  his  damages,  if  any,  against  the  demand  of  the 
plaintiff. 

For  reasons  considered  by  the  courts  of  sufficient  weight  and 
importance  to  justify  it,  the  above  general  rule  has  not  been 
enforced  as  to  demands  for  carriage  over  two  or  more  con- 
necting lines.  Independent  carriers  may  require  of  the  ship- 
per prepayment  of  the  freight  charges  if  disposed  to  do  so, 
and,  where  the  shipment  is  over  several  lines  of  carriers,  it 
is  apparent  that  this  would  unduly  burden  the  shipper.  Car- 
riers for  their  own  convenience  and  the  convenience  of  their 
patrons  have  adopted  the  rule  of  letting  each  successive 
carrier  pay  the  preceding  one  its  proportion  of  the  charges, 
leaving  it  to  the  last  carrier  to  collect  the  whole  freight  and 
expense  from  the  consignee.  In  this  manner,  when  the  freight 
reaches  its  destination,  although  it  may  have  passed  over  the 
lines  of  many  carriers^  all  of  them  have  been  paid^  except  the 
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last,  and  the  shipper,  instead  of  having  to  deal  with  all  the 
carriers  in  the  matter  of  their  charges,  may  settle  with 
the  terminal  one  who  in  the  course  of  the  business  has  become 
the  owner  of  and  entitled  to  all  charges.  The  law  is  stated 
by  6  Cyc.  495,  as  follows: 

**A  connecting  carrier  may  advance  the  charges  of  the  pre- 
ceding carrier,  including  charges  which  the  preceding  carrier 
may  have  already  advanced  in  the  same  way,  and  demand  the 
.  full  amount  of  his  own  charges  and  the  advancements  at  the 
end  of  the  transportation.  However,  a  connecting  carrier 
is  under  no  obligation  to  make  such  advances  or  to  give  credit 
therefor  to  the  preceding  carrier,  even  though  it  is  customary 
to  do  so.  The  last  carrier  advances  charges  to  the  preceding 
carrier  at  his  own  risk,  and  if  they  have  in  fact  beei^  paid 
he  cannot  recover  them,  at  least  where  he  is  chargeable  with 
notice  of  the  fact  of  such  prepayment.  The  right  of  the 
consignee  or  owner  to  ofFset  damages  against  freight  cannot 
be  asserted  against  the  last  carrier  with  reference  to  damages 
on  the  line  of  the  preceding  carrier,  either  as  to  the  last  car- 
rier's charges  or  the  charges  which  he  has  advanced  to  the 
preceding  carrier,  the  remedy  being  against  the  carrier  in 
whose  hands  the  damage  occurred." 

See  Elliott  on  Railroads,  sees.  1569,  1570 ;  4  R.  C.  L.,  sees. 
320,  355. 

The  purposes  and  limitations  of  the  rule  are  well  stated  by 
Justice  HEMINGWAY  in  St.  Louis,  I.  M.  &  8.  By.  Co.  v. 
Lear,  54  Ark.  399,  15  S.  W.  1030,  in  which  the  precise  ques- 
tion we  have  here  was  involved : 

**Each  of  several  lines  of  connecting  carriers,  engaging  in 
the  transportation  of  property  under  a  bill  of  lading  for  a 
continuous  carriage,  may  ordinarily  pay  the  charges  of  pre- 
vious carriers,  and  have  a  lien  on  the  property  for  the  amount 
advanced,  as  well  as  for  its  own  charges.  This  rule  is  a  part 
of  the  commercial  law  of  the  land,  and,  as  it  is  said,  of  the 
world,  springing  from  commercial  convenience  and  necessity. 
It  is  to  the  special  advantage  of  the  shipper,-  as  well  as  of  the 
public ;  for  it  facilitates  rapid  transit  without  breaking  bulk, 
and  tends  to  lower  rates.  Each  carrier  is  entitled  to  hold  the 
property  until  its  proper  charges  are  paid,  and,  but  for  the 
rule  above  stated,  the  shipper  would  be  required  to  arrange 
in  some  way  for  the  payment  thereof  at  each  point  on  the 
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route  where  carriers  changed.  Convenience  and  necessity 
therefore  authorize  successive  carriers  to  receive  property 
billed,  and  to  advance  previous  charges  and  assert  a  claim 
for  the  amount  advanced.  But,  as  the  authority  is  raised 
by  implication,  it  will  not  be  presumed  where  its  exercise 
would  apparently  prejudice  the  rights  or  interests  of  the 
shipper.  The  subsequent  carrier  should  act  with  a  just  and 
proper  regard  for  the  owner's  interest,  and  should  decline  to 
take  the  property  or  advance  the  charges  whenever  it  has  been 
so  damaged  in  the  course  of  its  transit  that  it  would  appear 
to  be  against  the  owner's  interest  to  accumulate  charges  by 
further  carriage.  But  as  the  prior  carrier  will  not  deliver' 
the  property  without  payment  of  its  charges,  or,  what  is  the 
same  thing,  an  agreement  by  the  succeeding  carrier  to  pay 
them,  such  succeeding  carrier  cannot  be  expected  or  asked  to 
receive  it,  except  in  cases  where  it  is  authorized  to  pay  the 
charges.  It  could  not  be  asked  to  assume  the  burden  of  an- 
other's controversy;  and,  if  such  conditions  were  imposed, 
each  line  would  make  its  own  contracts,  and  thus  interrupt 
the  course  of  transit,  to  the  expense,  annoyance  and  incon- 
venience of  shippers  and  the  public.  But  the  law  does  not 
exact  this,  and  is  satisfied  when  the  carrier  exercises  reason- 
able care  and  a  just  regard  for  the  interests  of  the  shipper. 
Bissel  V.  Price,  16  111.  408;  Guesnard  v.  Railroad  Co,,  76  Ala. 
453;  Boumian  v.  HUton,  11  Ohio,  304;  Jones  on  Liens,  sec. 
289." 

The  final  carrier  must  act  in  good  faith  in  paying  or  agree- 
ing to  pay  preceding  carriers,  as  also  in  receiving  the  ship- 
ment, in  order  to  be  entitled  to  demand  and  collect  the  freight 
charges  from  the  consignee. 

'^Speaking  of  the  rule  by  which  a  succeeding  carrier  can 
pay  the  charges  of  the  previous  one,  the  opinion  {Bissel  v. 
Price,  16  111.  408)  says  the  authority  to  make  such  payment 
extends  no  further  than  is  reasonably  required  by  the  neces- 
sities of  commerce;  that,  in  making  such  advances  for  the 
consignee,  the  carrier  is  bound  to  act  in  good  faith  and  with 
ordinary  prudence  in  ascertaining  the  goods  to  be  in  good 
condition  and  the  previous  charges  reasonable;  that,  when 
he  has  done  this,  he  has  done  all  the  law  requires  of  him,  and 
the  owner  is  bound  to  recognize  and  sanction  his  action  in 
making  the  advances."    Berry  Coal  &  Coke  Co.  v.  Chicago, 
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P.  dk  St.  L,  By.  Co.,  116  Mo.  App.  214,  92  S.  W.  715,  720; 
Waiash  R.  R,  v.  Pearce,  192  U.  S.  179,  48  L.  Ed.  397,  24  Sup. 
Ct.  Rep.  231;  Olover  v.  Cape  Girardem,  B,  &  8.  R.  Co.,  95 
Mo.  App.  369,  69  S.  W.  599 ;  Seaboard  Air  Line  Ry.  v.  South- 
em  F.  &  G,  Co,,  138  Ga.  604,  75  S.  B.  654;  New  York  Central 
cfe  H.  R.  R.  Co.  V.  Wen,  65  Misc.  Rep.  179,  119  N.  T.  Supp. 
676 ;  Southern  Pacific  Co.  v.  Larabee,  89  Kan.  608,  132  Pac. 
205. 

In  interstate  commerce  shipments,  the  initial  carrier  by 
act  of  Congress  is  made  liable  for  loss  occurring  anywhere 
en  route,  with  the  right  to  recover  over  against  the  carrier 
actually  causing  the  loss.  Atlantic  Coast  Line  R.  R.  Co.  v. 
Riverside  MiUs,  219  U.  S.  186,  55  L.  Ed.  167,  31  Sup.  Ct.  Rep. 
164,  31  L.  R.  A.  (N.  S.)  7;  St.  Louis  Southwestern  Ry.  Co.  v. 
Alexander,  227  U.  S.  218,  Ann.  Cas.  1915B,  77,  and  notes,  57 
L.  Ed.  486,  33  Sup.  Ct.  Rep.  245. 

But  as  was  said  in  Southern  Pacific  Co.  v.  Larabee,  supra, 
*'this  does  not  affect  the  liability  for  compensation." 

The  judgment  of  the  lower  court  is  reversed,  with  directions 
to  overrule  the  demurrer. 


[Civil  No.  1457.    Filed  July  7,  1915.] 
[149  Pac.  1065.] 

BELLE  BEHRINGER,  Administratrix  of  the  Estate  of 
FRED  A.  BEHRINGER,  Deceased,  Appellant,  v.  IN- 
SPIRATION  CONSOLIDATED  COPPER  COMPANY, 
a  Corporation,  Appellee. 

1.  THatb. — Action  foe  Wrongful  Death — Pleading — Defenses. — In 
an  action  by  the  personal  representative  of  a  deceased  employee  to 
recover  for  his  death,  brought  under  Civil  Code  of  1913,  title  23,  en- 
titled "Injuries  Resulting  in  Death,"  commonly  known  as  Lord 
Campbell's  Act,  the  employee's  election  to  accept  compensation 
under  the  Workmen's  Compensation  Act  (Civ.  Code  1913,  tit.  14, 
c  7),  in  force  at  the  time  of  his  death,  was  defensive  matter,  and, 
if  not  raised  by  plea  or  answer,  might  be  waived  by  the  defendant. 
[As  to  right  to  and  effect  of  election  with  respect  to  accept- 
ance of  provisions  of  Workmen's  Compensation  Act,  see  note  in 
Ann.  Cas.  19160,  308.] 
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2,  Masikb  and  Skbvant^-Workmen'8  Compensation  Act— Right  of 
Action — Ck)NSTiTUTioNAL  Provisions. — Under  Constitution,  article 
18,  section  8,  commanding  the  legislature  to  enact  a  Workmen's 
Compensation  Law  by  which  compulsory  compensation,  should  be 
paid  to  any  such  workmen  for  personal  injury  to  such  workmen, 
provided  that  it  should  be  optional  with  the  employee  to  settle  for 
such  compensation  or  to  retain  the  right  to  sue  the  employer  as  pro- 
vided by  the  Constitution,  the  theory  upon  which  the  compensation 
law  was  to  operate  was  that  of  contract  by  and  with  the  employee's 
personal  consent,  and  the  legislature  was  thereby  limited  to  provid- 
ing compensation  to  a  workman  in  case  he,  personally,  should  elect 
to  accept  it;  and  hence,  where  a  workman  had  not  in  his  lifetime 
made  election  to  settle  for  the  compensation  provided  thereby,  his 
rights  thereunder  died  with  him,  and  his  personal  representative 
•ould  not  maintain  an  action  thereunder,  but  was  relegated  to  an 
action  for  damages  sustained  by  his  estate  by  reason  of  his  death 
under  Civil  Code  of  1913,  title  23,  or  to  an  action  under  Employers' 
Liability  Act  (Civ.  Code,  1913,  tit.  14,  c.  6). 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Gila.  G.  W.  Shute,  Judge.  Reversed  and  re- 
manded, with  instructions  to  overrule  defendant's  demurrer. 

Mr.  Norman  J.  Johnson  and  Mr.  George  R.  Hill,  for 
Appellant. 

Mr.  Edward  W.  Rice,  for  Appellee. 

ROSS,  C.  J. — Appellant,  as  plaintiff,  instituted  this  action 
against  appellee  defendant  for  damages  for  the  death  of  her 
intestate  while  working  as  employee  of  defendant  in  its 
mines.  The  action  is  based  upon  the  negligence  of  defend- 
ant. It  is  brought  by  plaintiff  as  the  personal  representative 
of  the  deceased.  A  general  demurrer  to  the  complaint  was 
sustained,  and,  the  plaintiff  electing  to  stand  on  her  com- 
plaint, judgment  was  entered  that  she  take  nothing,  and  that 
the  action  be  dismissed.  The  correctness  of  the  court's  ruling 
on  the  demurrer  is  challenged  by  plaintiff  on  this  appeal. 

The  purpose  of  the  plaintiff,  as  evidenced  by  the  allegations 
of  her  complaint,  was  to  set  forth  facts  sufficient  to  entitle 
her  to  recover  under  the  provisions  of  title  23  of  the  Civil 
Code,  entitled  '* Injuries  Resulting  in  Death,"  commonly 
known  as  Lord  Campbell's  Act.  The  question  is  not  so  much 
as  to  whether  she  has  stated  sufficient  facts  to  constitute  a 
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cause  of  action  under  said  act,  but  whether  she  has  the  right 
to  sue  under  that  act,  because  of  other  provisions  of  the  law. 
It  is  claimed  by  defendant  the  right  of  action  resulting  from 
the  death  of  plaintiff's  intestate  is  contractual  in  its  nature 
and  exclusive  of  every  other  remedy  because  at  the  time  of 
the  employment  of  the  intestate  and  of  the  fatal  injury  the 
Workmen's  Compulsory  Compensation  Act  (chapter  7,  tit.  14, 
Civil  Code)  was  in  effect,  and,  as  neither  the  employer  nor 
employee  had  repudiated  its  provisions,  it  was  binding  on 
all  concerned,  including  the  personal  representative  of  the 
deceased  workman. 

The  complaint  is  silent  as  to  whether  the  employer  and 
employee  disaffirmed  the  provisions  of  the  Workmen's  Com- 
pulsory Compensation  Act  as  therein  provided  or  not.  Para- 
graph 3176,  Civil  Code.  If  there  was  a  disaffirmance,  then, 
of  course,  there  was  no  contractual  understanding  between 
them  as  to  how  claims  for  injury  or  death  could  be  settled. 
If  the  omission  to  allege  a  disaffirmance  was  a  defect,  fatal 
to  the  plaintiff's  cause  of  action,  the  general  demurrer  should 
have  been  sustained.  But,  in  the  absence  of  such  an  allega- 
tion, should  the  court  assume,  as  a  matter  of  law,  that  there 
was  no  repudiation  of  the  provisions  of  the  Compensation 
Act,  or  that  the  employee  had  elected  to  pursue  that  remedy, 
or,  rather,  are  not  these  matter  of  fact  to  be  raised  by  plea 
or  answer?  It  is  evident  that  the  defendant  might  be  in  a 
position  to  insist  upon  a  settlement  of  the  damages  claimed, 
under  the  Compensation  Act,  and  yet  waive  that  right.  For 
instance,  after  an  election  by  the  employee  to  accept  com- 
pensation in  such  a  manner  as  to  be  bound,  the  employer 
might  choose  to  take  chances  in  a  contest  for  damages  for 
negligence  if  sued  therefor,  by  the  employee,  and  be  within 
his  rights.  We  therefore  are  of  the  opinion  that,  if  there 
was  an  election  to  accept  compensation,  that  fact  is  defensive 
matter,  and,  if  not  raised  by  plea  or  answer,  may  be  waived 
by  defendant.  It  follows  that  the  general  demurrer  should 
have  been  overruled. 

There  is  another  reason  why  the  demurrer  should  not  have 
been  sustained.  The  Compulsory  Compensation  Act,  supra, 
was  passed  by  the  legislature  in  response  to  the  mandate  con- 
tained in  section  8,  article  18,  of  the  Constitution.  That  sec- 
tion reads : 
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''The  Legislature  shall  enact  a  Workmen's  Compulsory 
Compensation  Law  applicable  to  workmen  engaged  in  manual 
or  mechanical  labor  in  such  employments  as  the  Legislature 
may  determine  to  be  especially  dangerous,  by  which  compul- 
sory compensation  shall  be  required  to  be  paid  to  any  such 
workman  by  his  employer,  if  in  the  course  of  such  employ- 
ment personal  injury  to  any  such  workman  from  any  accident 
arising  out  of,  and  in  the  course  of,  such  employment  is  caused 
in  whole,  or  in  part,  or  is  contributed  to,  by  a  necessary  risk 
or  danger  of  such  employment,  or  a  necessary  risk  or  danger 
inherent  in  the  nature  thereof,  or  by  failure  of  such  employer, 
or  any  of  his  or  its  ofBcers,  agents  or  employee  or  employees, 
to  exercise  due  care,  or  to  comply  with  any  law  affecting  such 
employment:  Provided,  that  it  shall  be  optional  with  said 
employee  to  settle  for  such  compensation,  or  retain  the  right 
to  sue  said  employer  as  provided  by  this  Constitution." 

Before  looking  to  what  the  legislature  did  or  attempted  to 
do,  under  this  command,  we  should  determine  what  it  had  the 
power  to  do.  The  command  to  it  was  to  pass  a  law  ''by  which 
compulsory  compensation  shall  be  required  to  be  paid  to  any 
such  workman"  for  "personal  injury  to  any  such  workman,'* 
leaving  it  optional  with  the  workman  (employee)  "to  settle 
for  such  compensation  or  retain  the  right  to  sue  said  employer 
as  provided  by  this  Constitution."  The  legislature  is  limited 
by  this  constitutional  mandate  to  providing  for  payment  of 
compensation  to  the  workman  in  case  he  should  elect  to  accept 
it.  The  theory  upon  which  the  compensation  law  is  made 
operative  is  one  of  contract  and  consent,  at  least  so  far  aa 
the  employee  is  concerned,  and  this  means  a  personal  consent. 
We  held  in  the  case  of  Consolidated  Arizona  Smelting  Co.  v. 
John  Ujack,  15  Ariz.  382, 139  Pac.  465,  that  such  consent  may 
be  given  after  the  injury  is  inflicted. 

We  do  not  think  the  legislature  possessed  the  power  to 
enlarge  the  mandate  of  the  Constitution  so  as  to  authorize  the 
personal  representative  to  impose  on  his  heirs  and  dependents 
a  remedy  made  by  the  Constitution  open  to  the  workman  only. 
If  the  workman  prior  to  his  death  should  elect  to  settle  for 
compensation,  and  thereafter  die  pending  the  settlement  with 
the  employer,  the  personal  representative  doubtless  could  en- 
force the  contract,  as  he  could  any  other  contract  of  his  intes- 
•  tate.    The   remedy  under  the   constitutional   provision   for 
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compensation  is  restricted,  as  we  see  it,  to  the  workman,  and 
the  legislative  power  under  the  mandate  is  limited  to  legis- 
lation for  its  efScient  enforcement  by  him,  or  his  personal 
representative,  in  case  he  dies  after  electing  to  accept  com- 
pensation. Unless  there  was  an  election  of  this  remedy  in  his 
lifetime  by  the  deceased,  the  personal  representative  cannot 
maintain  the  action  for  compensation ;  it  being  a  condition  of 
the  right  to  maintain  such  a  suit  against  the  employer  that 
the  employee  should  himself  elect  that  remedy.  The  em- 
ployer is  entitled  to  insist,  after  an  election  by  the  employee, 
upon  settlement  for  compensation,  but,  when  the  workman 
dies  without  making  such  election,  his  rights  thereunder  die 
with  him.  His  personal  representative  is  then  relegated  to  an 
action  for  damages  sustained  by  his  estate  by  reason  of  his 
death  under  the  so-called  Lord  Campbell's  Act  (title  23, 
supra) y  or  an  action  under  the  Employers'  Liability  Act 
(chapter  6,  title  14,  Civil  Code),  according  as  his  facts  fall 
within  the  one  or  the  other. 

It  will  be  seen  from  what  we  have  said  that  the  attempt  of 
the  legislature  to  enlarge  the  scope  of  the  constitutional  man* 
date  (section  8,  article  18)  so  as  to  afford  the  remedy  therein 
mentioned  to  the  personal  representative  or  heirs  or  depend- 
ents of  the  deceased  workmen  in  the  absence  of  an  election 
by  the  workman  to  accept  compensation,  is  beyond  the  power 
and  authority  of  the  legislature,  and  of  no  avail.  The  enact- 
ment, in  so  far  as  it  provides  a  remedy  to  the  workman,  is 
within  the  terms  of  the  constitutional  mandate,  and  a  proper 
exercise  of  the  legislative  grant  of  power.  Section  8,  article 
18,  is  declarative  of  a  principle ;  that  principle  being  that  the 
employee  injured  should  at  his  option  take  compensation 
from  the  employer  when  the  injury  was  occasioned  under  any 
of  the  circumstances  enumerated,  and  legislation  in  aid  of  the 
enforcement  of  that  principle .  was  enjoined  upon  the  legis- 
lature, but  it  was  not  directed  to  create  rights  and  liabilities 
outside  of  the  purview  of  the  mandate. 

We  conclude  that  the  Workmen's  Compulsory  Compensar 
tion  Act  has  no  application  to  the  state  of  facts  before  us  as 
presented  by  the  complaint  and  demurrer;  that  if,  as  a  matter 
of  fact,  the  deceased  after  the  injury,  and  before  his  death, 
elected  to  accept  compensation  under  that  act,  it  is  matter 
of  defense  to  be  raised  by  plea  or  answer,  and  that  the 
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remedy  is  personal  to  the  workman,  he  only  having  the  right 
to  elect  so  as  to  make  such  election  binding  on  him  and  his 
personal  representative. 

The  judgment  is  reversed  and  case  remanded,  with  direction 
to  overrule  the  defendant's  demurrer. 

FEANKLIN,  J.,  concurs. 

CUNNINGHAM,  J.,  Concurring. — Appellant  assigns  the 
order  of  the  court  sustaining  a  general  demurrer  to  her  com- 
plaint as  grounds  for  a  reversal.  The  complaint  alleges  that 
on  the  twenty-eighth  day  of  May,  1914,  plaintiff's  intestate, 
Fred  A.  Behringer,  was  employed  by  the  defendant  in  and 
about  its  mining  operations,  and  in  the  course  of  the  per- 
formance of  the  duties  of  his  employment  he  suffered  in- 
juries through  the  negligence  and  carelessness  of  defendant, 
which,  resulted  in  his  death,  and  that  plaintiff  was  duly 
appointed  and  is  the  duly  appointed,  qualified  and  acting 
administratrix  of  his  estate ;  that  said  intestate  was  the  head 
of  a  family  consisting  of  his  wife,  this  plaintiff,  and  three 
minor  children  dependent  upon  him  for  support,  which  family 
survives. 

The  negligence  causing  the  injuries  and  death  of  said  Fred 
A.  Behringer,  for  which  a  recovery  is  sought,  is  described 
and  set  forth  in  the  complaint,  as  follows: 

''That  the  said  defendant  and  its  employees  working  in  and 
about  the  said  mine,  having  charge  of  and  using  the  system 
signal  for  the  operation  of  said  cage  in  said  mine,  were  not, 
and  had  not,  used  the  mining  system  of  signals  provided  and 
required  under  and  by  virtue  of  paragraph  4074  and  para- 
graph 4088  of  the  Revised  Statutes  of  Arizona  of  1913,  and, 
although  the  defendant  maintained  at  and  about  their  said 
mine  a  signal  apparatus  consisting  of,  among  other  things,  of 
a  bell  actuated  by  a  cable  and  kept  posted  about  the  said  mine 
the  aforesaid  code  signal,  the  defendant  willfully,  carelessly 
and  negligently  directed,  permitted  and  commanded  its  said 
employees  to  disregard  the  code  of  legal  system  of  signaling 
adopted  by  the  defendant,  and  said  defendant  having  negli- 
gently, carelessly  and  wrongfully  failed  to  warn  or  instruct 
said  miners  as  to  the  system  of  signaling,  it  was  then  and 
there  and  had  been  using,  and  said  miner,  or  miners,  being 


Digitized  by 


Google 


238    Behrinobb  v.  Inspiration  Con.  Copper  Co.    [17  Ariz. 

then  and  there  confused  by  the  code  system  of  signaling 
apparently  being  then  and  there  enforced  in  said  mine,  rang 
the  bell  to  signal  and  to  indicate  that  they  were  then  and 
there  on  the  600-foot  level  in  the  defendant's  said  mine,  and 
that  the  engineer  then  and  there  operating  the  hoist,  cable, 
and  cage  used  in  defendant's  said  mine  at  the  said  time 
negligently  and  wrongfully  assumed  that  such  signal  was 
according  to  the  system  of  signaling  so  negligently,  wrong- 
fully, and  carelessly  used  by  the  defendant,  and  thereupon, 
pursuant  to  such  signal,  negligently  released  the  said  cage  and 
let  it  drop  down  -and  through  said  shaft  from  the  300-foot 
level,  thereby  catching,  crushing,  and  killing  the  said  Fred  A. 
Behringer,  deceased,  as  above  set  forth." 

That  is,  that  the  method  of  signaling  adopted  and  used 
by  the  defendant  differed  from  the  prescribed  method  of  code 
signaling  posted  about  the  mines,  and  for  that  reason  was 
confusing,  dangerous  and  hazardous  to  the  employees  then 
employed  by  defendant,  and  such  danger  from  such  condi- 
tions was  known  to  the  defendant,  hence  the  carelessness  and 
negligence  and  resultant  injury,  demanding  damages  in  the 
sum  of  $30,000. 

The  complaint  sets,  forth  a  cause  of  action  for  damages  re- 
sulting from  the  death  of  Fred  A.  Behringer  by  the  wrongful 
or  negligent  act  of  appellee.  Inspiration  Consolidated  Copper 
Company,  under  title  23  of  the  Civil  Code  of  Arizona  of 
1913,  provided  such  statute  is  enforceable  at  the  suit  of  the 
personal  representative,  as  a  law  of  the  state  of  Arizona,  in 
such  case.  So  far  as  this  appeal  is  affected,  appellee  seems  to 
concede  that  a  cause  of  action  is  stated  under  said  statute, 
but  contends  in  all  earnestness  that  this  record  squarely  pi^ 
sents  for  decision  two  questions: 

"(1)  Can  the  personal  representative  of  a  workman  who 
meets  his  death  while  working  under  the  Compensation  Act 
(chapter  7,  title  14,  Civil  Code  of  Arizona  1913),  maintain 
an  action  for  damages  against  his  employer  under  the  old  stat- 
ute giving  a  right  of  action  for  death  by  ¥nrongful  act  or 
negligence! 

"  (2)  Does  the  Liability  Law  (chapter  6,  title  14,  Civil  Code 
of  Arizona  1913)  give  a  right  of  action  for  injury  or  death 
caused  by  negligence!" 
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Appellee's  contention,  as  expressed  in  its  brief,  is  as  follows : 

"Were  it  not  for  the  Compensation  Act,  plaintiff  would 
unquestionably  have  a  right  to  maintain  an  action  for  the 
death  of  Behringer,  assuming  that  Behringer's  death  was 
caused  by  the  negligence  of  the  defendant  or  its  servants. 
Our  contention  is  that  the  Compensation  Act,  because  the 
optional  plan  provided  in  it,  was  designed  to,  and  did,  work 
a  fundamental  change  in  the  basis  on  which  settlement  for 
industrial  accidents  should  be  made.  Although  it  is  compul- 
sory in  name  only,  because  by  its  terms  it  may  be  repudiated 
freely  before  the  accident  by  either  employer  or  employee 
and  after  the  accident  by  the  employee,  nevertheless,  in  the 
absence  of  such  repudiation,  it  is  as  binding  on  all  concerned, 
including  the  personal  representative  of  the  deceased  work- 
man, as  if  it  were  truly  compulsory.  When  so  binding,  it 
furnishes  the  sole  measure  of  the  rights  of  the  claimant  and 
the  liability  of  the  employer. 

*'(1)  Can  the  personal  representative  of  a  workman  who 
meets  his  death  while  working  under  the  Compensation  Act 
maintain  an  action  for  damages  against  his  employer  under 
the  Arizona  Lord  Campbell's  Act!" 

I  answer,  emphatically  and  unhesitatingly,  Yes ;  he  may,  if 
the  death  was  caused  by  the  wrongful  act,  neglect  or  default 
of  the  employer,  and  the  act,  neglect  or  default  is  such  as 
would,  if  death  had  not  ensued,  have  entitled  the  party  in- 
jured to  maintain  an  action  to  recover  damages  in  respect 
thereof.  Paragraph  3372,  Civil  Code  of  Arizona  of  1913 
(Lord  Campbell's  Act). 

In  the  first  place,  the  question,  "Can  the  personal  repre- 
sentative of  a  workman  who  meets  his  death  while  working 
under  the  Compensation  Act  maintain  an  action  for  damages 
against  his  [the]  employer  under  the  Arizona  Lord  Camp- 
bell's Act!"  wholly  leaves  out  of  view  the  condition  prece- 
dent to  the  maintaining  of  the  action  under  the  Lord  Camp- 
bell's Act,  viz.,  that  the  wrongful  act,  neglect  or  default 
causing  the  death  must  be  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an  action 
to  recover  damages  in  respect  thereof.  In  other  words,  under 
the  Lord  Campbell's  Act  a  person  denominated  a  ''personal 
representative"  is  given  a  right  of  action  against  the  person, 
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etc.,  who  wrongfully  caused  the  death  of  a  person  repre- 
sented, in  all  cases  where  the  deceased  person  could  have  main- 
tained a  common-law  action  for  negligent  injury  in  his  own 
right  had  death  not  ensued.  Such  personal  representative, 
therefore,  cannot  maintain  an  action  under  the  Lord  Gamp- 
bell's  Act  in  cases  where  the  deceased  could  not,  at  the  time 
of  his  death,  have  maintained  a  common-law  action  for  negli- 
gence. Under  the  Lord  Campbell's  Act,  these  conditions 
existing,  such  personal  representative  is  given  a  new  cause 
of  action,  and  such  cause  of  action  does  not  exist  prior  to 
the  death  of  the  person  injured.  Southern  Pacific  Co.  v. 
Wilson,  10  Ariz.  162,  85  Pac.  401;  De  Amado  v.  Friedman, 
11  Ariz.  56,  89  Pac.  588;  Brown  v.  Chicago  &  N.  W.  B,  Co., 
102  Wis.  137,  44  L.  R.  A.  579,  77  N.  W.  748,  78  N.  W.  771; 
and  many  other  cases  that  may  be  found  in  the  reports.  In 
such  case  the  personal  representative  is  not  acting  in  the  rep- 
resentative capacity  in  commencing  and  prosecuting  such 
action,  but  he  is  acting  in  such  matter  as  the  real  party  in 
interest,  and  may  prosecute  such  action  as  such  party  to  a 
finality.  In  such  capacity  the  personal  representative  is  given 
the  right  to  prosecute  such  an  action  so  arising.  The  per- 
sonal representative  may  refuse  to  settle  for  the  compensa- 
tion allowable  to  the  workman  by  the  Compensation  Act,  as 
the  workman  could  refuse  to  settle.  The  personal  represen- 
tative can,  as  the  workman  could,  choose  to  retain  the  right 
to  sue  the  employer  under  the  Liability  Act,  by  express  terms 
of  paragraph  3166  of  the  Civil  Code  of  Arizona  of  1913,  chap- 
ter 7,  title  14.  Under  authority  of  the  last  proviso  of  para- 
graph 3176  of  the  Civil  Code  of  Arizona  of  1913,  page  1063, 
"if,  after  the  accident,  either  the  employer  or  the  workman 
shall  refuse  to  make  or  accept  compensation  under  this  chapter 
or  to  proceed  under  or  rely  upon  the  provisions  hereof  for 
relief,  then  the  other  may  pursue  his  remedy  or  make  his 
defense  under  other  existing  statutes,  the  state  Constitution, 
or  the  common  law,  except  as  herein  provided,  as  his  rights 
may  at  the  time  exist.  Any  suit  brought  by  the  workman  for 
recovery  shall  be  held  as  an  election  to  pursue  such  remedy 
exclusively."  Appellee  contends  that  this  proviso  limits  the 
right  of  election  of  remedies  to  the  workman,  and  such  act 
cannot  be  performed  by  the  personal    representative.    "We 
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cannot  wholly  agree  with  this  contention,  for  the  reason  para- 
graph 3166,  supra,  a  part  of  the  same  chapter  with  paragraph 
3176,  recognizes  the  right  of  the  personal  representative  to 
refuse  to  settle  for  such  compensation  as  provided  by  the 
chapter  (the  Compensation  Act),  and  elect  to  sue  the  em- 
ployer under  the  Liability  Act  (chapter  6  of  title  14).  But 
the  proviso  is  dealing  with  the  right  of  the  injured  workman 
and  the  employer  as  they  exist  after  the  accident,  and  gives 
the  injured  workman  at  that  time  the  right  to  refuse  the 
compensation  provided,  and  pursue  his  remedy  under  other 
existing  statutes,  the  state  Constitution,  or  the  common  law. 
Clearly,  the  reference  to  the  pursuit  of  his  (the  injured  work- 
man's) remedy  under  ''other  existing  statutes"  means  noth- 
ing less  than  chapter  6  of  title  14  (the  Liability  Act),  as  con- 
tended by  appellee.  The  injured  workman  is  given  a  remedy 
for  accidents  causing  personal  injury  by  said  statute,  and 
by  no  existing  statute  other  than  such  and  the  compensation 
statute,  which  he  may  refuse  to  accept.  He  is  given  the  right, 
if  he  so  elect,  to  pursue  his  remedy  given  by  the  **  state  Con- 
stitution, or  the  common  law."  Clearly,  reference  here  is 
made  to  the  common-law  action  for  negligent  personal  injury. 
Section  6,  article  18,  of  the  state  Constitution,  perpetuates  the 
common-law  action  to  recover  damages  for  personal  and  other 
injuries  inflicted  negligently.  That  action  is  essentially 
founded  upon  injuries  inflicted  by  the  negligence  of  another. 
Clearly,  his  personal  representative  cannot  refuse  the  com- 
pensation provided  by  the  Compensation  Act  and  elect  to 
retain  the  right  to  pursue  the  injured  workman's  remedy 
under  the  common  law  for  negligence,  for  damages  for  per- 
sonal injuries,  because  ''no  action  for  damages  for  an  injury 
to  a  freeman  which  results  in  death  will  lie,  except  by  force 
of  statute,  on  the  well-settled  principle  that  a  personal  cause 
of  action  dies  with  the  person."  1  Cyc.  688,  citing  from 
Broom's  Legal  Maxims,  904.  ''Actio  pers<malis  moriUir  cum 
persona,"  and  numerous  other  authorities. 

The  personal  representative,  then,  has  the  right  by  statute 
(chapter  7,  title  14)  to  refuse  to  accept  the  compensation 
provided  by  the  Compensation  Act,  and  pursue  the  decedent's 
remedy  under  the  Liability  Act.  .  Paragraph  3166,  Civil  Code 
of  Arizona  1913.    Such  cause  of  action  a^  the  injured  work- 
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man  had  under  the  Liability  Act  survives  to  his  personal 
representative,  and  such  personal  representative  may  pursue 
the  remedy  thus  given.  The  cause  of  action  prescribed  by 
the  Liability  Act  is  described  as  follows : 

''When  in  the  course  of  work  in  any  of  the  employments 
or  occupations  enumerated  in  the  preceding  section,  personal 
injury  or  death  by  any  accident  arising  out  of  and  in  the 
course  of  such  labor,  service  and  employment,  ...  is  caused 
to  or  suffered  by  any  workman  engaged  therein,  in  all  cases 
in  which  such  injury  or  death  of  such  employee  shall  not 
have  been  caused  by  the  negligence  of  the  employee  killed  or 
injured,  then  the  employer  of  such  employee  shall  be  liable  in 
damages  to  the  employee  injured,  or,  in  case  death  ensues,  to 
the  personal  representative  of  the  deceased  for  the  benefit  of 
the  surviving  widow  or  husband  and  children  of  such  em- 
ployee; and,  if  none,  then  to  such  employee's  parents;  and, 
if  none,  then  to  the  next  of  kin  dependent  upon  such  em- 
ployee ;  and,  if  none,  then  to  his  personal  representative,  for 
the  benefit  of  the  estate  of  the  deceased."  Paragraph  3158, 
Civil  Code  of  Arizona  1913  (Liability  Act). 
'  By  paragraph  3154  (Liability  Act)  the  employer  is  de- 
clared to  be  ''liable  for  the  death  or  injury,  caused  by  any 
accident  due  to  a  condition  or  conditions  of  such  occupation, 
of  any  employee  in  the  service  of  such  employer  in  such 
hazardous  occupation,  in  all  cases  in  which  such  death  or 
injury  of  such  employee  shall  not  have  been  caused  by  the 
negligence  of  the  employee  killed  or  injured."  In  such  case 
the  employer  liable  for  such  death  or  injury  becomes  liable, 
by  paragraph  3158  (Liability  Act),  in  damages  to  the  em- 
ployee injured,  or,  in  case  death  ensues,  to  the  personal  rep- 
resentative. Thus,  in  such  case,  that  is,  when  the  death  or 
injury  results  from  any  accident  due  to  a  condition  or  con- 
ditions of  the  occupation  of  any  employee  engaged  in  an 
occupation  declared  to  be  hazardous,  a  cause  of  action  arises 
to  the  employee  or  in  case  death  ensues,  to  his  personal  repre- 
sentative, for  damages  caused  by  such  death  or  injury,  unless 
such  accident  was  caused  by  the  negligence  of  the  employee 
killed  or  injured. 

The  appellee  contends  that  this  statute  does  not  make  the 
cause  of  action  provided  for  depend  upon  the  existence  of 
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negligence.  Of  this  we  are  not  required  to  consider,  and 
I  express  no  opinion  on  that  question.  I  have  no  hesitancy 
in  advancing  the  argument  to  the  effect  that  this  liability 
statute  requires  the  master  employing  servants  in  hazardous 
occupations  to  assume  the  burden  of  the  risk  of  death  or 
injury  of  the  servant  by  any  accident  due  to  a  condition  or 
conditions  of  such  occupation.  To  recover  in  such  cases  the 
injured  employee,  or,  in  case  of  his  death,  the  personal  rep- 
resentative, would  be  prima  facie  entitled  to  recover  by  alleg- 
ing and  proving  that  the  accident  causing  the  injury  or  death 
arose  but  of,  and  was  due  to,  a  condition  or  conditions  of  a 
hazardous  occupation  in  which  the  injured  employee  was  at 
the  time  engaged  in  the  performance  of  the  duties  required 
of  his  employment,  and  was  not  caused  by  his  negligence. 
The  statute  shifts  the  burden  of  assuming  the  risk  of  any 
accident  in  such  cases  from  the  employee  to  the  employer. 
In  this  respect  the  employer,  as  a  matter  of  law,  will  be  held 
to  bear  the  burden  of  such  risk  when  the  conditions  are  pres- 
ent, in  the  same  manner  and  to  the  same  extent  as  the  em- 
ployee was  required  to  bear  it  under  the. old  common-law 
rule,  who  was  deemed  to  have  assumed  the  risk  of  personal 
injury  while  engaged  in  all  hazardous  occupations  when  the 
dangers  incident  thereto  were  known  to  him  or  evident  and 
capable  of  being  readily  determined.  Therefore  the  cause 
of  action  created  by  the  Liability  Act  is  a  new  cause  of  action 
unknown  to  the  common  law  and  depending  entirely  upon 
the  statute.  The  cause  of  action  so  created  is  given  the  em- 
ployee, and  in  case  of  his  death  ensuing  from  the  injuries 
received  or  from  any  other  cause,  the  said  cause  of  action 
survives  his  death,  and  may  be  prosecuted  by  his  personal 
representative,  not  as  a  cause  of  action  given  the  personal 
representative,  as  is  provided  by  the  Lord  Campbell's  Act, 
but  as  a  continuation  of  the  injured  employee's  cause  of 
action.  Either  of  the  two  actions  may  be  commenced  and 
prosecuted  by  the  personal  representative  after  the  injured 
employee's  death,  but  prior  to  their  satisfaction  they  in  no 
way  resemble  or  conflict.  The  one  action  is  given  the  per- 
sonal representative  as  an  original  action ;  the  other  is  given 
the  injured  employee,  and  in  case  of  his  death  the  personal 
representative  may  enforce  or  continue  the  enforcement  of 
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the  remedy,  thus  representing,  in  fact,  the  decedent's  rights, 
and  enforcing  his  remedies.  The  first  exists  by  force  of  title 
23  (Lord  Campbell's  Act),  and  paragraph  3376  of  that  act 
provides:  ''Nothing  in  this  title  shall  be  deemed  to  affect  or 
modify  any  statute  now  existing  or  hereafter  passed,  relating, 
to  employer's  liability  or  compulsory  compensation  to  work- 
men"— thereby  expressing  the  legislative  intention  that  the 
Lord  Campbell's  Act,  the  Employers'  Liability  Act  aad  the 
Workmen's  Compulsory  Compensation  Act  shall  all  stand  as 
laws.  If  their  provisions  conflict,  then,  of  course,  the  reme- 
dies given  may  conflict  in  certain  cases,  but  in  such  event 
the  right  given  by  one  statute  is  cumulative  of  the  right  given 
by  the  other  in  cases  of  conflict  of  remedies.  The  liability 
statute  limits  the  right  to  recover  damages  for  personal  in- 
juries to  any  employee,  or,  where  such  injuries  have  resulted 
in  his  death,  to  a  recovery  in  actions  brought  against  any 
employer  **  under  and  by  virtue  of  any  of  the  provisions  of 
this  chapter."  Paragraph  3159,  c.  6,  tit.  14.  Under  chapter 
7,  title  14,  Employees'  Compensation  Act,  the  employer  is 
made  liable  to  pay  the  compensation  ''at  the  rate  and  in  the 
manner  hereinafter  set  out  in  this  chapter."  Paragraph 
3169.    Paragraph  3179  provides: 

"Nothing  in  this  chapter  shall  be  deemed  or  taken  to  repeal 
or  affect  in  any  way  any  other  acts  or  laws  passed  by  the 
first  legislature  of  the  state  of  Arizona,  and  in  so  far  as  [it] 
refers  to  the  same  subject  in  other  acts  it  shall  be  deemed  to 
be  cumulative  only." 

Neither  the  Liability  Act  nor  the  Compensation  Act,  there- 
fore, abridges  the  rights  of  the  personal  representative  to 
pursue  the  remedy  given  him  by  titie  23,  the  Lord  Campbell's 
Act.  This  is  clear  from  the  frequent  reference  in  both  acts 
to  the  limitation  of  that  which  is  authorized  by  the  chapters 
6  and  7  to  the  acts  as  done  or  authorized  to  be  done  "under 
this  chapter,"  as  the  case  may  be.  Byalls  v.  Mechanics'  MUls, 
150  Mass.  190,  5  L.  R.  A.  667,  22  N.  E.  766.  Such  frequent 
reference  to  "this  chapter"  clearly  indicates  the  intention  of 
the  legislature  to  give  certain  additional  remedies  as  did  not 
otherwise  exist,  and  limit  such  remedies  to  the  circumstances 
prescribed  ' '  in  this  chapter. " 

I  have  no  hesitancy  in  holding  that  the  personal  represen- 
tative of  Fred  A.  Behringer  has  a  right  of  action  against  the 
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appellee  under  the  facts  stated  in  his  complaint,  and  that 
right  may  be  enforced  as  prescribed  by  title  23  of  the  Lord 
Campbell's  Act,  notwithstanding  chapters  6  and  7  of  title  14, 
the  Employers'  Liability  Act,  and  the  Employee's  Compul- 
sory Compensation  Act. 

The  trial  court  erred  in  sustaining  the  demurrer  to  the 
complaint  for  said  reasons,  and  the  judgment  ought  to  be 
reversed  and  the  cause  remanded,  with  instructions  to  over- 
rule the  demurrer  and  proceed  according  to  law. 


On  Workmen's  CompenBation  Acts  generallyi  Bee  note  in  L.  B.  A. 
1916A,  23. 


[C?riminal  No.  380.    FUed  July  7,  1915.] 
[150  Pac.  235.] 

In  the  Matter  of  the  Application  of  COUNT  VON  PELD- 
STEIN  for  a  Writ  of  Habeas  Corpus.  COUNT  VON 
FBLDSTEIN,  Appellant,  v.  STATE,  Respondent. 

GaiiciNAL  Law — Time  or  Trial — Dischabgk  or  Accused  roa  Delay.— 
Under  Constitution,  article  2,  section  24,  providing  that  the  accused 
shaU  have  the  right  to  a  speedy  public  trial,  and  Penal  Code  of 
1013,  section  1274,  providing  that  unless  good  cause  to  the  contrary 
is  shown,  the  court  must  order  the  prosecution  dismissed,  if  a  de- 
fendant, whose  trial  has  not  been  postponed  upon  his  application, 
is  not  brought  to  trial  within  60  days  after  indictment  or  the  filing 
of  information,  where  defendant  was  not  tried  until  more  than  60 
days  after  the  filing  of  the  information  against  him,  the  burden  of 
proof  was  on  the  state  to  show  good  cause  for  the  delay  on  his  ap- 
plication for  habeas  corpus,  and,  in  the  absence  of  any  evidence  on 
tiie  point,  defendant  should  have  been  discharged. 

[As  to  constitutional  provisions  insuring  speedy  trial,  see  note 
in  85  Am.  St.  Bep.  188.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Maricopa.  R.  C.  Stanford,  Judge.  Judgment 
reversed  and  case  remanded,  with  directions. 
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Mr.  W.  A.  Carter  and  Mr.  A.  D.  Leyhe,  for  Appellant. 

Mr.  Wiley  B.  Jones,  Attorney  General,  and  Mr.  Leslie  C. 
Hardy  and  Mr.  George  W.  Harben,  Assistant  Attorneys  Gten- 
eral,  for  the  State. 

ROSS,  C.  J. — This  is  an  appeal  from  a  judgment  refusing 
to  discharge  the  appellant  from  custody  upon  his  application 
for  a  writ  of  habeas  corpus,  and  from  the  judgment  of  con- 
viction. 

The  appellant  and  one  Anna  Engel  were  informed  against 
on  a  felony  charge.  The  information  was  filed  in  the  superior 
court  on  the  eighth  day  of  January,  1915.  On  the  20th  of 
January,  upon  their  arraignment,  they  both  pleaded  not 
guilty,  and  the  case  was  set  for  trial  February  3d.  The 
record  shows  that  the  accused  were  both  represented  by  the 
same  counsel  at  the  time  of  their  arraignment  and  until  after 
the  order  granting  separate  trials,  January  20th.  On  Feb- 
ruary 18th,  the  appellant  being  present  in  court,  represented 
by  counsel,  the  trial  of  his  case  was  set  for  March  11th.  On 
Mtirch  5th  the  order  setting  the  case  for  trial  was  vacated, 
and  the  case  was  reset  for  trial  March  22d.  On  March  17th 
the  appellant  appeared  in  court  in  person,  and  by  his  attor- 
neys, Leyhe  &  Carter,  whereupon  his  plea  of  not  guilty  was 
withdrawn,  and  he  was  permitted  to  file  a  demurrer  to  the 
information,  which  demurrer  was,  on  the  twentieth  day  of 
March,  overruled.  On  March  30th  appellant  entered  his  plea 
of  not  guilty.  April  3d  the  appellant  filed  a  motion  that  the 
information  against  him  be  dismissed,  and  that  he  be  dis- 
charged from  custody  on  the  ground  that  more  than  60  days 
had  elapsed  since  the  information  was  filed;  this  motion 
was  denied  by  the  court;  thereupon  the  appellant  applied 
for  a  writ  of  habeas  corpus,  alleging:  ''That  although  more 
than  60  days  have  elapsed  since  the  filing  of  said  informa- 
tion above  set  forth,  this  appellant  has  never  been  brought 
to  trial  upon  the  same ;  that  the  said  delay  has  in  no  manner 
and  in  no  respect  been  caused  by  or  through  this  applicant 
or  on  his  behalf,  or  by  or  through  his  consent ;  that  under  and 
by  virtue  of  the  provisions  of  section  No.  1274,  title  No.  16 
of  the  Penal  Code  of  the  state  of  Ari^bna  this  applicant"  is 
entitled  to  be  discharged  and    dismissed  from  custody.    A 
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hearing  upon  the  application  for  a  writ  of  habeas  corpus  was 
had,  and  the  writ  denied.  The  evidence  at  the  hearing  dis- 
closed that  the  appellant  was  without  any  attorney  until  the 
5th  or  6th  day  of  March,  although  the  county  attorney  and 
the  court  were  laboring  under  the  impression  that  the  same 
attorneys  who  represented  Engel  had  been  retained  by  the 
appellant.  On  the  hearing  the  county  attorney  made  no  show- 
ing as  to  why  the  case  had  not  been  tried,  and,  in  response 
to  the  remark  by  a  witness,  ''I  presume  the  record  would  show 
whether  there  was  a  continuance  at  the  attorney's  request," 
answered,  ''It  just  shows  that  it  faded  away."  The  expres- 
sion of  the  county  attorney  is  very  expressive  of  the  situation 
as  we  get  it  from  the  record.  On  the  5th  of  April,  after 
the  couit  had  denied  the  application  for  a  writ  of  habeas 
corpus,  the  county  attorney,  announcing  ready  for  trial,  the 
court  set  the  case  for  trial  immediately  upon  the  termination 
of  the  case  then  on  trial.  April  9th,  against  the  protest  of 
appellant,  the  case  was  tried,  and  the  appellant  convicted. 

There  are  two  separate  appeals  before  us,  one  from  the 
order  refusing  the  application  for  a  writ  of  haibeas  corpus, 
and  the  other  from  the  judgment  of  conviction. 

A  careful  examination  of  the  record  fails  to  show  any 
effort  upon  the  part  of  the  appellant  to  bring  his  case  to  trial. 
It  also  is  equally  barren  of  any  consent  upon  his  part  to 
continuances  or  delays.  The  different  settings  and  reset- 
tings  of  the  case,  as  they  appear  in  the  minutes,  seem  to 
have  been  made  by  the  court  upon  its  own  motion,  or  upon 
the  motion  of  the  county  attorney,  but  without  any  protest  or 
consent,  so  far  as  the  minutes  are  concerned,  on  the  part  of 
the  appellant. 

In  our  Constitution,  section  24,  article  2,  is  found  this  pro- 
vision : 

''In  criminal  prosecutions,  the  accused  shall  have  the  right 
...  to  have  a  speedy  public  trial  by  an  impartial  jury  of 
the  county  in  which  the  offense  is  alleged  to  have  been  com- 
mitted. ..." 

At  the  time  of  the  adoption  of  this  provision,  paragraph 
1274  of  the  Penal  Code  was  in  force,  and  had  been  in  force 
as  the  law  of  the  territory  of  Arizona  for  a  great  many  years. 
Its  provisions,  defining  the  time  in  which  trial  must  be  had, 
unless  good  cause  to  the  contrary  be  shown,  or  the  postpone- 
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ment  be  upon  the  application  of  the  defendant,  were  before 
the  constitutional  convention,  and  considered  by  it.  After 
statehood  this  paragraph  was  carried  forward  into  the  Crim- 
inal Code.  Thus  we  have  an  expression,  both  in  the  funda- 
mental law  and  the  statutory  law,  of  what  shall  be  considered 
a  reasonable  time  within  which  a  defendant  charged  with 
crime  shall  be  tried.    Paragraph  1274  reads  as  follows : 

**The  court,  unless  good  cause  to  the  contrary  is  shown, 
must  order  the  prosecution  to  be  dismissed  in  the  following 
cases: 

"  (1)  Where  a  person  has  been  held  to  answer  for  a  public 
offense,  if  an  indictment  or  information  is  not  found  within 
thirty  days. 

*'(2)  If  a  defendant,  whose  trial  has  not  been  postponed 
upon  his  application,  is  not  brought  to  trial  within  sixty  days 
after  the  finding  of  the  indictment  or  the  filing  of  the  in- 
formation." 

It  is  quite  clear  that  from  the  eighth  day  of  January,  the 
date  of  filing  the  information,  to  the  ninth  day  of  April,  the 
date  on  which  appellant's  trial  was  begun,  is  far  in  excess 
of  the  60  days  fixed  by  the  statute.  There  is  nothing  in  the 
record  showing  that  the  trial  of  the  case  was  postponed  upon 
the  application  or  at  the  instance  of  the  appellant.  The  only 
question,  then,  for  our  determination  is  as  to  whether,  from 
the  whole  record,  the  state  has  shown  good  cause  for  not 
bringing  the  appellant  to  trial  within  60  days  after  January 
8th,  the  date  of  the  filing  of  the  information.  It  seems  to 
us  that  if  the  trial  had  been  postponed  upon  the  consent  or  at 
the  request  of  appellant,  it  would  have  been  an  easy  matter 
for  the  state  to  have  made  such  showing.  It  may  be,  and  we 
are  rather  inclined  to  that  idea,  that  the  postponements  of 
the  trial  were  with  the  tacit  consent  of  the  appellant,  and  it 
may  be  that  the  postponements  were  for  his  benefit  pending 
his  efforts  to  secure  an  attorney  to  defend  him,  but  a  showing 
on  the  part  of  the  state  could  have  been  so  easily  made  that 
we  do  not  feel  justified  in  adopting  that  view  when  the  state 
has  failed  and  neglected  to  support  it  by  any  evidence  what- 
ever. There  is  nb  showing  that  the  court  was  engaged  in 
other  business  that  prevented  the  trial  of  appellant  within 
the  60-day  limit  prescribed  by  law. 
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Paragraph  1274,  supra,  is  identical  with  section  1382  of  the 
Penal  Code  of  California.  The  supreme  court  of  that  state 
has  had  occasion,  in  several  cases,  to  construe  section  1382. 
In  re  Begerow,  133  Cal.  349,  85  Am.  St.  Rep.  178,  56  L.  R.  A. 
513,  65  Pac.  828,  the  court,  quoting  from  People  v.  Morino, 
85  Cal.  515,  24  Pac.  892,  said : 

''  'A  party  charged  with  crime  has  the  constitutional  right 
to  a  speedy  trial,  and  the  court  has  no  discretionary  power 
to  deny  him  a  right  so  important,  or  to  prolong  his  imprison- 
ment, without  such  trial,  beyond  the  time  provided  by  law. 
The  statute  is  imperative.  The  court,  unless  good  cause  to 
the  contrary  is  shown,  must  order  the  prosecution  to  be  dis- 
missed. Here  no  cause  for  delay  was  shown.  It  was  enough 
for  the  defendant  to  show  that  the  time  fixed  by  the  statute, 
after  information  filed,  had  expired,  and  that  the  case  had 
not  been  postponed  on  his  application.  If  there  was  any  good 
cause  for  holding  him  for  a  longer  time  without  a  trial,  it 
was  for  the  prosecution  to  show  it.  The  court  could  not  pre- 
sume it.  Under  the  facts  as  shown,  the  case  should  have  been 
dismissed,  and  it  was  error  to  deny  the  motion.'  That  case 
has  never,  so  far  as  I  know,  been  called  in  question,  and  it 
decides  some  important  points:  (1)  The  statute  is  a  con- 
struction of  the  constitutional  provision,  so  far  as  to  indicate 
what  is  a  reasonable  time  within  which  the  case  should  be 
brought  to  trial,  in  order  that  the  constitutional  guaranty 
may  be  kept.  And  it  may  be  fairly  interpreted  to  mean  that 
this  guaranty  is  violated  whenever  60  days  is  allowed  to  elapse 
without  a  trial;  there  being  no  good  reason  for  the  delay, 
and  the  defendant  not  consenting  thereto;  (2)  and,  in  the 
second  place,  it  decides  that  it  is  sufficient  for  the  defendant^ 
in  order  to  make  out  his  case  upon  a  motion  for  a  dismissal 
in  the  trial  court,  to  show  that  he  haa  been  detained  without 
a  trial  for  more  than  60  days.  Upon  such  showing  the  court 
should  dismiss  the  case,  unless  good  cause  for  detaining  the 
defendant  and  for  continuing  the  prosecution  is  shown  on 
behalf  of  the  people.  There  is  no  presumption  in  such  case, 
at  least  in  the  trial  court,  that  the  court  has  acted  regularly, 
or  that  good  cause  in  fact  exists." 

The  rule  announced  in  the  Morino  and  Begerow  Cases  has- 
been  followed  in  California  cons^ptently.  In  Ez  parte  Ford, 
160  Cal.  339,  Ann.  Cas.  1912D,  1267,  35  L.  R.  A.  (N.  S.)  882, 
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116  Pac.  758,  the  court  used  the  following  very  definite  and 
dear  statement : 

''Undoubtedly,  where  a  defendant  is  not  brought  to  trial 
within  the  statutory  period,  and  no  good  cause  is  shown  by 
the  prosecution  for  a  delay,  it  is  the  imperative  duty  of  the 
superior  court,  on  a  motion  of  the  defendant  to  that  end,  to 
order  the  indictment  dismissed.  The  court  has  no  discretion^ 
ary  power  under  such  circumstances  to  further  postpone  the 
trial,  but  is  required  to  dismiss  the  indictment.  Where,  after 
such  motion  is  made  and  denied,  ...  it  has  been  held  that 
he  has  a  right  to  apply  to  this  court  for  a  writ  of  hdbe€is 
corpus  to  be  discharged  from  custody  thereunder,  and  that 
when  it  appears  upon  the  hearing  here  that  there  was  no  good 
cause  for  delay  of  the  trial  in  the  lower  court  beyond  the 
60  days  provided  in  the  statute,  his  discharge  will  be  ordered. 
Ex  parte  Vinton^  5  Cal.  Unrep.  624,  47  Pac.  1019 ;  In  re  Bege- 
row,  133  Cal.  349,  85  Am.  St.  B«p.  178,  56  L.  R.  A.  513,  65 
Pac.  828.'' 

The  rule  that  it  is  the  duty  of  the  prosecution  to  show 
that  good  cause  exists  for  delays  in  the  trial  of  a  defendant 
beyond  the  period  of  60  days,  as  announced  in  the  California 
cases,  was  approved  in  State  v.  Dewey,  73  Kan.  740,  88  Pac. 
881.  The  court  in  the  Kansas  case,  in  answer  to  the  question, 
''shall  a  continuance,  to  which  the  accused  makes  no  objec- 
tion be  held  to  have  been  made  upon  his  application?"  said: 

"The  meaning  of  'application'  is  the  employment  of  means 
to  accomplish  an  end.  It  denotes  affirmative  action,  not 
passive  submission.  Giving  the  term  its  ordinary  and  literal 
meaning,  it  would  seem  that  a  postponement,  ordered  by  the 
court  upon  its  own  motion,  or  upon  the  application  of  the 
state,  should  not  be  regarded  as  happening  upon  the  applica- 
tion of  the  accused  merely  because  he  fails  to  object." 

The  court,  unless  good  cause  to  the  contrary  is  shown, 
"must  order  the  prosecution  to  be  dismissed."  This  lan- 
guage requires  that  the  state  should  bear  the  burden  of  show- 
ing a  good  cause  for  postponements  beyond  the  period  fixed 
by  law,  and,  following  the  rule  laid  down  by  the  California 
courts,  which  seems  to  be  the  rule  generally  adopted  by  the 
difi^erent  states,  it  appears  that  the  appellant's  application 
for  a  writ  of  liabeas  corpus  |hould  have  been  granted,  and  on 
the  hearing  an  order  entered  discharging  him  from  custody. 
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In  Yule  V.  State,  16  Ariz.  134,  141  Pac.  570,  upon  facts 
very  similar  to  the  facts  in  this  case,  it  was  held  that  the 
trial  court  committed  error  in  refusing  to  discharge  the  de- 
fendant, the  court  saying: 

''If  good  cause  therefor  existed,  the  prosecution  would 
have  shown  it,  is  readily  to  be  inferred.  We  must  presume 
that  the  sworn  officers  of  the  law  will  perform  their  official 
duties,  and  certainly  it  was  the  official  duty  of  the  county 
attorney  to  show  such  cause  as  existed  why  this  action  had 
not  been  prosecuted.  No  good  cause  existed  we  must  conclu- 
sively presume." 

No  good  cause  having  been  shown  By  the  state  for  the  post- 
ponement of  the  trial  of  appellant  beyond  the  period  of  60 
days,  it  was  the  duty  of  the  court  to  dismiss  th6  information 
upon  the  motion  of  appellant,  as  also  upon  his  application  and 
hearing  thereon  for  the  writ  of  habeas  corpus.  The  judg- 
ments refusing  the  writ  of  habeas  corpus  and  of  conviction 
must  therefore  be  reversed  and  the  case  remanded,  with  direc- 
tions to  the  court  below  to  dismiss  the  information  and  dis- 
charge the  defendant  from  custody.  People  v.  Morino,  85 
Cal.  515,  24  Pac.  892. 

FRANKLIN,  J.,  concurs. 

CUNNINGHAM,  J.,  Dissenting.— The  matter  of  the  dis- 
charge of  the  accused  for  delay  in  bringing  him  to  trial  as- 
sumes a  very  different  phase,  after  a  trial  of  the  charge  and 
an  appeal,  from  that  attendant  upon  an  appeal  from  the  order 
refusing  a  discharge  before  the  trial.  The  order  refusing 
to  dismiss  for  delay  in  bringing  the  defendant  to  trial,  made 
before  the  trial,  may  be  reviewed,  and  when  no  cause  for 
such  delay  is  shown,  and  60  days  have  expired,  the  defend- 
ant must  be  discharged,  and  the  action  dismissed.  Yuie  v. 
State,  16  Ariz.  134,  141  Pac.  570. 

When  the  trial  has  been  had  and  a  conviction  results,  then 
the  refusal  of  the  trial  court  to  discharge  the  accused  for 
delay  in  bringing  him  to  trial  has  been  held  subject  to  review 
only  when  it  clearly  appears  that  the  discretion  of  the  trial 
court  has  been  abused.  12  Cyc.  896;  State  v.  Van  Waters, 
36  Wash.  358,  78  Pac.  897;  Brown  v.  State,  85  Ga.  713,  11 
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S.  E.  831 ;  PeopU  v.  Henry,  77  Cal.  445,  19  Pac.  830;  People 
V.  CamUo,  69  Cal.  540,  11  Pac.  128. 

This  rule  ^oes  not  apply  when  it  appears  by  the  record 
that  the  trial  of  the  prisoner  was  unreasonably  delayed. 
Sitae  Y.  Nugent,  71  Mo.  136.  This  record  discloses  no  such 
condition.    I,  therefore,  dissent. 

On  delay  of  prosecution  as  ground  of  discharge,  see  note  in  66 
L.  R.  A.  6ia 


[CiTU  No.  1406.    Piled  July  7,  1W5.] 
[150  Pac.  238.] 

THE  WARREN  COMPANY,  a  Corporation,  Appellant,  v. 
V  WILLIAM  G.  HANSON,  Appellee. 

1.  Waters  and  Watkroourses— Water  Companies — Action  on  Con- 

tract— Burden  or  Proof. — Plaintiff,  in  an  action  against  a  water 
company  for  loss  of  property  destroyed  by  fire  by  reason  of  the 
company's  breach  of  contract  to  furnish  water  through  plaintiff's 
priyate  fire  pipe-line,  had  the  burden  of  establishing  that  defendant 
company  for  a  consideration  undertook  to  supply  water  through  a 
connection  with  the  main  pipe-line  when  needed  to  extinguish  fires 
on  plaintiff's  property,  and  failed  to  perform  that  duty,  from  which 
the  loss  proximately  resulted. 

[As  to  liability  of  water  company  for  loss  by  fire,  see  note  in 
81  Am.  St.  Bep.  480.] 

2.  Waters  and  Watercourses — Contracts — Action  foe  Breach — De- 

fenses.— A  water  company  contracting  to  furnish  water  through 
plaintiff's  fire  pipe-line,  which  plaintiff  was  to  keep  in  repair,  in 
protection  of  its  property  in  the  water  could  refuse  to  perform  its 
contract  while  the  line  was  out  of  repair  and  wasting  the  water, 
and,  if  the  loss  occurred  during  such  time,  was  not  liable. 

3.  Waters  and  Watercourses — Action  for  Breach  of  Contract — 

Complaint. — A  complaint  alleging  that  plaintiff  contracted  with  a 
water  company  to  pay  one-third  of  the  cost  of  a  pipe-line  in  consid- 
eration of  the  company's  promise  to  allow  plaintiff  to  attach  a  pri- 
vate fire  pipe-line,  the  performance  of  such  agreement,  that  defend- 
ant without  plaintiff's  knowledge  cut  the  water  ftom  the  fire 
pipe-line,  after  which  a  fire  started  and  destroyed  plaintiff's  prop- 
erty, which  otherwise  might  have  been  saved,  as  against  a  demurrer, 
stated  a  good  cause  of  action. 
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4.  Waixbs  and  Watercoubses  —  Action  fob  Brkach  or  CoNTHAt^T  — 

Question  roB  Juby. — In  an  action  to  recover  for  the  loas  of  prop- 
erty destroyed  by  fire,  alleged  to  have  resulted  from  defendant 
water  company's  breach  of  its  contract  to  furnish  water  through  a 
private  pipe-line  for  the  protection  of  plaintiff's  property^  the  mak- 
ing of  the  contract  and  the  terms  thereof  held  for  the  jury  on  the 
evidence. 

5.  EviDKNCi — ^Value  or  Pboperty. — In  such  action  evidence  as  to  the 

amount  which  plaintiff  had  paid  for  the  property  when  he  acquired 
it  was  admissible  on  the  issue  of  its  value  when  destroyed,  though 
not  alone  sufficient  to  establish  such  value. 

6.  Watebs  and  Watebgoubses  —  Pbitate  Supply  —  Bbeach  of  Con- 

tbact — Damage  fbom  Fibe. — In  an  action  to  recover  for  the  loss 
of  property  destroyed  by  fire,  alleged  to  have  resulted  from  the 
breach  of  defendant  water  company's  contract  to  furnish  water  to 
plaintiff's  fire  pipe-line,  the  measure  of  damages  was  the  value  of 
the  property  actually  destroyed  by  the  fire,  and  within  the  contem- 
plation of  the  contract. 

7.  Damages— Bbeach  of  Gontbact— Bsduction  of  Damages. — ^In  such 

ease  the  amount  of  the  insurance  collected  by  the  plaintiff  was  to  be 
applied  to  the  reduction  of  the  damages  pro  tanto, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Cochise.  A.  C.  Lockwood,  Judge.  Reversed  and 
remanded. 

Mr.  Prank  H.  Hereford,  Mr.  Prank  E.  Curley  and  Mr. 
C.  T.  Knapp,  for  Appellant. 

Messrs.  Williams  &  Planigan,  for  Appellee. 

CUNNINGHAM,  J. — ^This  action  was  commenced  by  ap- 
pellee to  recover  for  the  loss  of  property  destroyed  by  fire, 
alleged  to  have  proximately  resulted  from  the  breach  of  a  con- 
tract formerly  existing  between  the  parties  plaintiff  and 
defendant.  Appellant  is  the  owner  and  operator  of  a  domes- 
tic water  system  by  means  of  which  it  supplies  water  for 
domestic  and  public  use  to  the  people  of  the  town  of  Warren. 
Appellee,  as  plaintiff,  alleged  that  he  entered  into  a  contract 
with  defendant  by  the  terms  of  which  he  agreed  to  pay  one- 
third  of  the  cost  of  laying  a  main  water  pipe-line  between 
certain  named  streets  in  consideration  of  defendant's  promise 
to  allow  plaintiff  to  attach  a  private  fire  pipe-line  to  the  said 
main  line,  where  the  main  line  passed  near  his  property^  and 
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at  his  private  expense  lay  such  private  line  to  his  property 
for  the  protection  of  plaintiff's  property  from  fire.  It  is 
alleged  that  the  main  water  pipe-line  was  constructed;  that 
plaintiff  paid  one-third  part  of  the  cost  of  construction  of 
such  line;  that  plaintiff  tapped  the  main  line  and  connected 
therewith  a  pipe  of  sufficient  size  and  length  to  reach  his 
property  at  the  desired  point,  all  in  pursuance  to  the  terms  of 
the  said  contract ;  and  that  plaintiff  equipped  the  said  private 
fire  line  with  fixtures  and  hose,  so  that  hy  its  use  with  water 
pressure  fires  upon  plaintiff's  premises  could  be  readily  extin- 
guished. 

The  cause  of  action  is  asserted  to  have  arisen  from  the 
act  of  the  defendant  secretly  and  without  the  knowledge  of 
plaintiff  cutting  the  water  out  of  plaintiff's  private  fire  pipe- 
line, by  means  of  a  cut-off  valve.  The  water  is  alleged  to  have 
been  shut  off  by  defendant  on  about  the  eighth  day  of  June, 
1913,  and  on  the  twenty-seventh  day  of  June,  1913,  while 
the  water  was  so  shut  off,  a  fire  started  on  plaintiff's  prem- 
ises, without  plaintiff's  fault  or  knowledge,  and  was  discov- 
ered before  any  damage  was  done,  but,  relying  upon  the 
private  fire  pipe-line  to  furnish  water  to  extinguish  the  fire, 
plaintiff  failed  to  get  water  therefrom,  because  defendant 
had  shut  it  off,  and  therefore  the  property  was  destroyed  to 
plaintiff's  damage.  Defendant  denied  making  the  contract 
referred  to  in  the  complaint ;  denied  the  authority  under  its 
corporate  existence  to  make  a  valid  binding  contract  of  the 
purport  alleged;  denied  that  any  officer  of  the  corporation 
or  other  corporate  agent  had  authority  to  enter  into  such  con- 
tract with  plaintiff.  Defendant  alleges  that  water  was  shut 
off  with  plaintiff's  knowledge;  alleges  that  defendant  shut 
the  water  off  on  the  fifth  day  of  June,  1913,  on  account  of 
the  leaky  condition  of  said  private  water  line,  and  after  plain- 
tiff had  been  notified  of  defendant's  intention  to  shut  off  the 
water  from  the  line.  The  defendant  further  alleged  that 
plaintiff  had  received  from  an  insurance  company  the  sum 
of  $1,000,  paid  plaintiff  on  account  of  his  said  loss  pursuant 
to  a  contract  of  insurance. 

Thereby  the  complaint  bases  the  right  to  recover  upon  de- 
fendant's failure  to  furnish  water  through  plaintiff's  private 
fire  pipe-line  at  a  time  when  required  to  extinguish  a  fire, 
in  disregard  of  defendant's  duty  owing  to  plaintiff,  arising 
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from  its  contract.  To  justify  a  recovery,  plaintiff  must  estab- 
lish from  a  preponderance  of  the  evidence  that  defendant,  for 
a  consideration,  assumed  the  duty  to  supply  water  through 
the  connection  with  the  fire  line  at  any  time  when  needed  to 
extinguish  fires  on  plaintiff's  property,  or  to  furnish  the 
necessary  water  in  some  other  manner  substantially  as  avail- 
able to  plaintiff  for  the  intended  purpose,  and  that  defendant 
failed  to  perform  that  duty  as  promised,  from  which  failure 
plaintiff's  loss  proximately  resulted. 

The  answer  amounts  to  a  denial  that  defendant  owed  plain- 
tiff the  duty  to  furnish  the  water  as  alleged.  Defendant 
admits  that  through  its  act  the  water  was  not  furnished 
through  the  private  pipe-line,  and  excuses  the  failure:  First, 
because  it  was  owing  no  duty  to  furnish  the  water  because 
it  had  not  contracted  to  do  so;  second,  because  the  private 
pipe-line  was  in  a  leaky  condition,  and  plaintiff  was  informed 
of  its  intention  to  shut  off  the  water  on  that  account;  third, 
because  plaintiff  had  his  property  insured  and  collected  the 
insurance. 

The  first-mentioned  ground  is  a  good  defense  to  the  action, 
if  sustained.  The  second  defense  is  also  good,  where,  as  here 
alleged,  the  plaintiff  had  the  duty  to  maintain  his  private 
pipe-line  in  good  repair  so  as  to  save  the  water  from  waste. 
Defendant,  in  protection  of  its  property  in  the  water,  could 
refuse  to  continue  to  perform  its  contract  of  furnishing  the 
water  while  the  line  would  waste  the  water,  and  until  the 
line  was  repaired  by  plaintiff,  and  the  loss  incurred  while 
the  line  was  out  of  repair  would  not  fall  upon  defendant. 
The  third  defense  is,  at  most,  a  partial  defense,  and  under 
no  circumstances  could  money  paid  on  a  policy  of  insurance 
for  property  destroyed  by  fire  relieve  defendant  from  the 
performance  of  its  duty  other  than  reduce  the  damages  pro 
tanto. 

With  the  issues  defined,  the  burden  was  upon  the  plaintiff 
to  establish  the  duty  of  defendant  to  furnish  water  to  the 
private  pipe-line  and  its  failure  to  do  so.  In  the  absence  of 
such  duty,  defendant  could  not  become  liable,  and  plaintiff 
makes  no  attempt  to  fix  liability  otherwise. 

The  cause  was  tried  to  a  jury,  and  the  jury  returned  a 
verdict  for  the  plaintiff  in  the  sum  of  $5,000.  A  motion  for 
a  new  trial  having  been  refused,  judgment  was  rendered  for 
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the  plaintiff  on  the  verdict.  From  the  order  refusing  a  new 
trial  and  from  the  judgment,  defendant  appeals. 

The  appellant  assigns  as  error  the  overruling  of  its  demur- 
rer to  the  complaint  for  the  reason  the  facts  stated  in  the 
complaint  are  insufficient  to  state  a  cause  of  action ;  that  the 
court  erroneously  admitted  evidence  over  appellant's  objec- 
tion; that  the  court  erred  in  rejecting  evidence;  that  the 
court  erred  in  giving  certain  instructions  and  in  refusing  to 
give  certain  instructions  requested,  and  in  overruling  defend- 
ant's motion  for  a  new  trial.  The  order  overruling  the  de- 
murrer is  not  seriously  urged,  and  we  think  the  order  was 
without  error. 

The  principal  error  relied  upon  for  reversal  is  the  refusal 
of  the  court  to  give  the  following  requested  instruction:  **The 
court  instructs  the  jury  to  find  for  the  defendant. ' ' 

This  is  alleged  to  be  error  for  the  reason:  ''That  there  was 
no  evidence  introduced  on  the  trial  .  .  .  showing  any  liability 
upon  the  part  of  appellant  for  the  loss  on  account  of  the  said 
fire.  There  was  no  evidence  introduced  to  show  any  agree- 
ment between  appellant  and  appellee,  whereby  appellant  be- 
came an  insurer  of  appellee's  property  against  fire  under  any 
condition,  or  that  it  was  ever  contemplated  that  appellant 
should  become  or  be  an  insurer  of  appellee's  property  against 
fire  under  any  circumstances  or  conditions.  There  was  no 
evidence  .  .  .  from  which  the  jury  could  find  that  appellee's 
property  could  have  been  saved  if  the  water  had  not  been  shut 
off  from  appellee's  private  fire  line.  There  was  no  evidence 
.  .  .  from  which  the  jury  could  find  that  appellee  was  entitled 
to  receive  fire  protection  from  appellant  through  the  said  pri- 
vate water  line  at  the  time  of  the  said  fire. ' ' 

This  assignment,  with  the  reasons  given,  assumes  that  a  lia- 
bility  for  the  loss  by  fire  must  arise  from  a  contract  of  insur- 
ance, express  or  implied,  and  in  no  other  way.  Appellant 
cites  a  number  of  cases  to  the  question  of  the  liability  of  water 
companies  furnishing  water  for  fighting  fires  in  towns  and 
cities  under  contracts  with  the  municipal  authorities  when  by 
some  negligence  the  company  has  failed  to  furnish  the  water 
or  failed  to  furnish  sufficient  water  as  contracted,  and  loss 
results  to  private  pei-sons  from  such  failure,  and  the  water 
company  has  been  sued  by  the  private  loser  to  recover  the 
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loss.  In  such  cases  the  courts  have,  with  few  exceptions,  held 
that  the  water  company  is  not  liable  for  the  loss,  though  negli- 
gent, and  the  loss  occurred  primarily  from  negligence.  Such 
contracts  are  made  by  the  municipal  authorities  and  the  water 
company  for  the  benefit  of  the  inhabitants,  and  damages  to 
property,  unless  by  express  agreement,  are  not  deemed  to  be 
within  the  contemplation  of  the  parties  when  the  contract 
is  made.  See,  for  illustration,  Oerman-Alliance  Ins.  Co.  v. 
Home  Water  Supply  Co.,  226  U.  S.  220,  42  L.  R.  A.  (N.  S.) 
1000,  57  L.  Ed.  195,  33  Sup.  Ct.  Rep.  32. 

Such  is  not  this  case.  Here  it  is  alleged  that  the  contract 
was  made  between  the  water  company  and  the  party  suffer- 
ing the  loss.  The  party  who  suffered  the  loss  is  alleged  to  be 
one  of  the  contracting  parties,  and  he  alleges  that  he  paid  a 
consideration  to  the  other  party  to  the  contract  for  the  prom- 
ise to  furnish  him  the  necessary  water,  and  alleges  that  that 
agreement  has  been  breached  by  the  other  contracting  party, 
and  plaintiff  has  suffered  a  loss  therefrom.  Here  the  ques- 
tion is:  Did  plaintiff  and  defendant  enter  into  such  contract 
as  set  forth,  and,  if  so,  did  defendant  fail  to  substantially 
perform  its  part  of  the  agreement,  from  which  failure  a  loss 
resulted.  If  the  contract  was  made  so  as  to  become  binding, 
and  if  the  defendant  has  failed  to  substantially  perform  as 
promised,  and  plaintiff  suffered  a  loss  from  such  failure,  he 
is  entitled  to  recover,  not  because  defendant  was  an  insurer 
and  liable  as  such,  but  because  defendant  is  guilty  of  a  breach 
of  his  contract  Upon  no  other  theory  under  the  pleadings 
can  plaintiff  recover. 

Whether  the  contract  was  as  a  fact  made  and  what  were 
its  terms  are  questions  of  fact  for  the  jury's  determination 
from  a  preponderance  of  the  evidence.  The  appellant  admits 
there  is  evidence  that  plaintiff  conferred  with  the  manager 
of  defendant  company,  and  agreed  with  him  to  pay  one-third 
of  the  cost  of  a  company  main  water  line  from  one  street  to 
another  in  consideration  that  he  be  allowed  a  private  fire  line 
connected  with  such  main,  and  that  plaintiff  did  pay  $21.49 
as  one-third  of  the  cost  of  said  main  line  pursuant  to  the 
agreement.  It  is  conceded  that  defendant  possessed  corpo- 
rate power  to  make  contracts  to  furnish  water  for  all  pur- 
poses.   It  is  clear  that  this  evidence  is  in  its  nature  substan- 
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tial  eyidence  of  the  contract  and  of  its  terms,  and  the  court 
could  not  direct  a  verdict  for  the  defendant  under  the  issues, 
such  evidence  being  before  the  court,  without  committing 
error;  consequently  the  instruction  was  properly  refused. 

Complaint  is  made  because  the  court  permitted  the  plain- 
tiff to  testify  to  the  value  of  the  property  destroyed,  expressly 
fixing  the  value  of  the  property  by  reference  to  the  sum  paid 
for  the  property  at  the  time  he  acquired  it,  and  not  fixing 
the  value  at  the  time  of  the  loss.  Such  evidence  is  admissible 
as  a  circumstance  which  may  properly  be  considered  by  the 
jury  in  connection  with  other  circumstances  tending  to  prove 
the  value  of  the  property  at  the  time  it  was  destroyed.  Such 
evidence,  however,  is  not  suflScient,  when  taken  alone,  from 
which  the  jury  may  fix  the  value  of  the  property  when  it  was 
destroyed.  The  question  at  issue  when  establishing  the  quan- 
tum of  loss  resulting  from  a  breach  of  contract,  such  as  here 
involved,  is  the  quantum  of  the  actual  loss  to  the  plaintiff  at 
the  time  of  the  breach ;  therefore  the  question  for  determina- 
tion was  the  value  of  the  property  at  the  time  of  its  loss.  Evi- 
dence of  the  price  paid  ^f  or  the  property  may  or  may  not  be 
evidence  of  its  value,  and  certainly  is  not  more  than  a  circum- 
stance tending  to  throw  light  upon  the  question.  The  elapse 
of  time  from  the  date  of  purchase  to  the  date  it  is  destroyed 
sheds  light  on  the  question  in  proportion  to  the  period  of  time 
elapsing.  Then  the  matter  of  price  paid  for  property  is  a 
subject  of  contract,  and  has  reference  to  the  value  of  the  prop- 
erty only  as  the  parties  may  determine  from  their  wishes,  con- 
venience or  necessities,  as  the  case  may  be.  But  value  must 
be  fixed  without  reference  to  contract,  the  wishes,  convenience 
or  necessities  of  contracting  parties;  hence  the  price  paid  may 
have  but  little  or  no  bearing  upon  the  question  to  determine 
the  value  of  the  property  at  a  given  time ;  yet  it  is  a  circum- 
stance, and,  as  such,  is  admissible  under  proper  limitations. 
No  question  is  raised  based  upon  a  failure  of  the  court  to 
properly  limit  the  consideration  of  this  evidence  by  the  jury 
to  the  questions  to  which  it  was  applicable. 
.    The  court  instructed  the  jury  as  follows : 

"You  are  instructed  in  making  of  your  verdict  in  this  case 
to  entirely  disregard  any  testimony  or  evidence  concerning 
the  fact  that  the  plaintiff  collected  $1,000  or  any  other  sum 
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from  an  insurance  company,  as  this  matter  is  a  matter  with 
which  the  defendant  here  has  no  concern,  and  your  verdict 
will  be  made  up  without  regard  to  that  fact,  and  as  if  it  were 
not  in  evidence." 

The  giving  of  this  instruction  is  assigned  as  error.  All  par- 
ties concede  that  plaintiff  received  $1,000  from  an  insurance 
company  in  payment  of  a  policy  on  property  destroyed.  The 
cause  of  action  is  the  breach  of  a  contract.  The  damages 
arising  from  such  breach  are  measured  by  the  same  stand- 
ard ajs  measures  the  damages  of  the  breach  of,  any  contract, 
when  the  terms  of  the  contract  fail  to  fumi^  the  rule  of 
measurement. 

*'The  general  rule  as  to  the  measure  of  damages  in  case  of 
a  breach  of  contract,  when  there  is  no  bad  faith  or  fraud  in 
evidence,  is  the  amount  of  damages  which  naturally  result 
or  flow  from  the  breach  complained  of,  and  must  be  such  as 
the  parties  contemplated  as  a  probable  consequence  of  a 
breach,  and  which  was  capable  of  being  reasonably  ascer- 
tained. In  other  words,  the  measure  of  damages  is  the  dam- 
age which  actually  results  from  the  breach,  and  which  will 
compensate  the  party  for  the  injury  sustained,  together  with 
the  expense  or  cost  to  which  he  may  have  been  subjected  as  a 
consequence  of  the  breach.  In  such  actions  the  question  is 
not  what  the  plaintiff  paid  because  of  the  breach,  but  the 
value  of  that  for  which  he  paid."     13  Cyc.  156. 

Here  the  plaintiff  paid  for  the  water  sufficient,  if  reason- 
ably and  seasonably  applied,  to  extinguish  all  fires  accident- 
ally threatening  his  buildings  and  property  under  protection, 
depending  upon  the  circumstances  of  its  use,  manner  and 
time  of  use,  and  other  circumstances.  In  determining  the 
amount  of  the  damages  from  loss  by  fire  occasioned  from  a 
breach  of  such  contract,  the  difficulty  does  not  lie  in  finding 
the  rule  of  law  measuring  the  damages,  but  the  difficulty  lies 
in  the  application  of  the  numerous  facts  and  circumstances 
to  the  rule.  A  party  to  such  contract  may  or  may  not  be 
guilty  of  its  breach  by  shutting  off  the  water  from  the  pri- 
vate fire  line,  depending  upon  whether  the  purposes  of  the 
contract  were  met  in  some  other  substantial  manner.  Whether 
plaintiff  was  free  from  fault,  and  many  other  facts  and  cir- 
cumstances that  may  be  mentioned,  would  be  in  a  proper  case 
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subjects  for  consideration  under  proper  pleading.  They  are 
not  raised  here. 

Without  any  doubt  the  reasonable  protection  of  plaintiff *8 
property  from  fires  was  the  purpose  of  the  contract,  and  such 
purpose  was  in  contemplation  at  the  time  it  was  made.  The 
value  of  the  protected  property  at  the  time  of  its  loss  was 
easily  determined,  or  seems  easy  of  determination.  After  the 
fire  the  value  of  the  property  not  destroyed  would  seem 
capable  of  determination.  The  difference  between  the  value 
of  the  whole  of  plaintiff's  property  before  the  fire  and  the 
property  remaining  after  the  fire,  is  the  amount  of  the  prop- 
erty actually  destroyed  by  the  fire.  From  such  sum  should 
be  deducted  the  value  of  property  destroyed,  but  not  belong- 
ing in  any  part  to  plaintiff,  property  destroyed  belonging  to 
plaintiff  and  not  protected  by  the  contract,  if  any,  and  the 
balance  remaining  would  be  the  loss  for  which  the  defendant 
would  be  liable,  if  the  loss  occurred  from  the  shutting  off  of 
the  water  from  the  private  fire  line  as  the  proximate  cause. 

The  amount  of  insurance  recovered  is,  in  effect,  a  replacing 
by  the  insurance  company  of  the  property  to  the  actual  value 
of  the  net  sum  recovered.  Such  property  so  insured  was  not 
under  the  protection  of  the  contract  with  defendant,  because 
that  property  so  covered  by  insurance  to  the  value  recovered 
was  not  a  loss  to  plaintiff,  and  therefore,  as  he  has  received 
compensation  for  such  property,  he  cannot  recover  its  value 
from  defendant ;  otherwise  he  could  recover  double  compensa- 
tion, which  the  law  does  not  permit  in  such  cases. 

The  plaintiff's  right  to  damages  for  a  breach  of  a  contract 
extends  only  to  a  recovery  of  such  damages  as  will  actuaUy 
compensate  him  for  the  loss  sustained.  No  further  liability 
of  the  defendant  is  deemed  to  be  in  the  contemplation  of  the 
parties  than  actual  compensation  for  the  loss  proximately 
flowing  from  the  defendant's  failure  of  duty.  The  instruc- 
tion, as  given,  repudiates  wholly  this  just  rule  of  compensa- 
tion, and  adopts  the  rule  of  a  double  recovery.  The  instruc- 
tion was  error  under  this  record,  for  which  the  judgment  must 
be  reversed. 

We  have  examined  other  questions  raised  by  other  assign- 
ments, but,  as  a  decision  of  such  questions  could  have  no  effect 
upon  this  judgment,  a  discussion  becomes  unnecessary  here, 
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and  we  presume  all  errors,  if  any,  will,  be  avoided  on  a  new 

trial. 

.  Reversed  and  remanded. 

ROSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 


On  the  duty  of  municipality  or  water  company  under  its  contract 
with  consumer  to  supply  water  for  extinguishment  of  fires^  see  notes 
in  36  L.  A.  A.  (N.  S.)  1046;  62  L.  B.  A.  (S.  S.)  402. 


[Criminal  No.  384.    Filed  September  17,  1915.] 

[151  Pac.  940.] 

RAMON  VILLALOBO,  Appellant,  v.  STATE,  Respondent. 

Criminal  Law — Appeal  and  Error — Time  of  Appeal. — The  right  to 
appeal  being  purely  statutory,  and  conferring  no  jurisdiction  on  the 
supreme  court  where  not  exercised  within  the  time  prescribed,  juris- 
diction was  not  conferred  by  attempting  to  appcsl  from  a  coutic- 
tion  for  murder  after  the  statutory  time,  notwithstanding  Penal 
Code  of  1913,  paragraph  1164,  providing  that  no  appeal  to  the 
supreme  court  shall  be  dismissed  if  sufficient  matter  or  substance  be 
contained  in  the  record  to  enable  the  court  to  decide  the  case  on 
its  merits. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Pinal.    J.  E.  O'Connor,  Judge.    Appeal  dismissed. 

Mr.  G.  M.  Allen  and  Mr.  Stephen  H.  Abbey,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  for  the  State. 

PEB  CURIAM.— Ramon  Villalobo  was  convicted  of  the 
crime  of  murder  in  the  first  degree.  The  jury  selected  to 
try  the  case,  after  hearing  the  evidence  produced  and  the 
law  as  given  by  the  court,  pronounced  him  guilty,  and,  in 
the  exercise  of  the  discretion  vested  in  the  jury  by  the  law 
of  this  state,  said  that  the  said  Villalobo  shall  suffer  death 
as  the  punishment  for  his  crime.  In  accordance  with  the  ver- 
dict the  trial  court  rendered  its  judgment,  and  sentenced  the 
prisoner  to  suffer  the  death  penalty.    This  pretended  appeal 
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is  from  the  final  judgment  of  conviction.  The  law  of  this 
state  provides  that  an  appeal  in  such  cases  must  be  taken 
within  60  days  after  the  rendition  of  such  judgment.  Th^ 
record  here  presented  shows  that  no  effort  was  made  to  take 
an  appeal  until  more  than  7  months  had  elapsed  after  said 
final  judgment  of  conviction. 

The  right  to  appeal  is  purely  a  creature  of  the  statute,  and 
where  an  appeal  is  not  taken  within  the  time  prescribed  by  the 
law,  this  court,  of  course,  acquires  no  jurisdiction,  and  the 
judgment  of  the  lower  court  becomes  final  and  conclusive. 
This  is  so  well  understood  by  both  the  bench  and  bar  that  it 
is  a  waste  of  words  to  repeat  such  a  statement  of  the  law. 
It  is  urged,  however,  that  in  view  of  paragraph  1164  of  the 
Penal  Code  no  appeal  to  the  supreme  court  shall  be  dismissed 
if  sufficient  matter  or  substance  be  contained  in  the  record 
to  enable  this  court  to  decide  the  case  on  its  merits.  The  an- 
swer to  this  is  that  there  is  no  appeal  here  but  merely  a  pre- 
tended appeal. 

It  is  perfectly  clear,  and  must  be  well  understood,  that  the 
salutary  provisions  of  the  paragraph  referred  to  can  be 
applied  to  such  cases  only  wherein  this  court  has  obtained 
jurisdiction  by  an  appeal  duly  and  regularly  taken  as  the  law 
directs.  The  gravity  of  the  offense  and  the  severity  of  the 
punishment  imposed  by  the  law  may  not  obtain  to  extend  by 
a  forced  construction  the  right  of  appeal  beyond  the  period 
specified,  and  thus  ignore  the  explicit  directions  of  the  stat- 
ute. That  the  death  penalty  shall  or  shall  not  remain  in  this 
state  as  a  punishment  for  the  crime  of  murder  is  for  the 
legislative  branch  of  the  government  to  determine.  But 
under  the  oath  of  office  taken  by  the  judges  the  courts  must 
support  the  law  and  administer  the  same  as  it  exists.  The 
contention  urged  has  no  merit  and  is  entirely  frivolous. 

It  appearing  that  the  judgment  of  death  has  not  been  exe- 
cuted, and  that  the  time  fixed  therefor  has  passed,  it  will 
become  the  duty  of  the  superior  court,  on  application  of  the 
county  attorney,  to  proceed  under  the  provisions  of  paragraph 
1147  of  the  Penal  Code,  and  specify  such  time  for  the  execu- 
tion of  such  judgment  as  to  said  court  may  seem  meet  and 
proper. 

We  have  no  jurisdiction  but  to  dismiss  this  pretended  ap- 
peal, and  it  is  so  ordered. 
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[Criminal  No.  372.    Filed  September  18,  1915.] 

[151  Pac.  738.] 

W.  W.  KERMEEN,  Appellant,  v.  STATE,  Respondent. 

1.  Cbiuinal   Law — Evidbncb — AdmissibdijIty. — Whether   a    confession 

was  free  and  voluntary  is  a  preliminary  question  addressed  to  the 
trial  court,  which  tribunal  is  clothed  with  considerable  discretion  in 
determining  it. 

2.  Criminal  Law — Evidknoe — Confessions — Yoluntabt  Confessions. 

Accused,  while  being  carried  back  to  the  state,  was  informed  of  ^  the 
danger  of  mob  violence.  The  officer  suggested  that,  if  he  made  a 
confession,  there  would  be  no  necessity  for  taking  him  to  the  place 
of  crime.  Accused  made  an  oral  confession,  and  was  removed  from 
the  train  at  a  point  before  they  reached  the  scene  of  the  crime. 
There  the  sheriff  requested  him  to  make  a  written  confession,  in- 
forming him  that  he  did  not  intend  to  take  him  to  the  scene  of  the 
crime,  and  that  if  he  made  a  confession  it  would  be  used  against 
him.  Accused  made  a  written  confession,  which  he  signed  as  being 
free  and  voluntary.  Held,  that  such  confession  was  properly  re- 
ceived in  evidence,  and  accused  cannot  complain,  particularly  where 
the  court  also  submitted  to  the  jury  whether  it  was  voluntary. 

[As  to  admissibility  of  confessions  of  accused,  see  notes  in  6 
Am.  St.  Bep.  242;  19  Am.  St.  Bep.  814;  78  Am.  St.  Bap.  043.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Cochise.    A.  C.  Lockwood,  Judge.    AflSrmed. 

Mr.  Lyman  H.  Hays,  for  Appellant 

Mr.  Wiley  B.  Jones,  Attorney  General,  and  Mr.  Leslie  C. 
Hardy,  Assistant  Attorney  General,  for  the  State. 

CUNNINGHAM,  J. — The  appellant  was  convicted  of  mur- 
der of  the  first  degree  and  his  punishment  fixed  at  death,  from 
which  judgment  he  appeals. 

Appellant  was  arrested  at  El  Paso,  Texas,  and  while  in  the 
custody  of  an  officer,  returning  to  Arizona,  was  informed  by 
the  officer  that  a  danger  of  mob  violence  awaited  his  return 
to  Lowell  or  to  Bisbee,  and  the  officer  stated  to  him,  if  he 
would  make  a  statement  of  the  circumstances  of  the  homicide, 
that  it  would  not  then  be  necessary  to  take  him  to  Lowell  or 
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to  Bisbee  for  a  preliminary  examination  of  the  charge,  and 
place  him  in  a  situation  where  the  mob  could  get  him,  but  that 
he  would  be  taken  to  Tombstone,  out  of  the  probable  reach 
of  the  mob.  The  accused  made  a  full  confession  of  his  guilt 
to  the  officer.  When  the  train  upon  which  they  were  traveling 
reached  Douglas,  the  officer  removed  his  prisoner  from  the 
train  and  held  him  at  Douglas  in  order  to  avoid  taking  him 
to  Lowell  or  Bisbee.  The  sheriff  of  Cochise  county  was  at 
Douglas,  or  went  to  Douglas,  for  the  purpose  of  protecting 
the  prisoner  from  mob  violence  at  Lowell  or  Bisbee.  The 
officer  informed  the  sheriff  of  the  prisoner's  confession  to  him 
en  route  to  Douglas  from  El  Paso,  and  informed  the  sheriff 
of  the  information  given  the  prisoner  concerning  the  dangers 
possibly  awaiting  him  at  Bisbee  and  Lowell,  and  the  promise 
made  if  a  statement  of  the  homicide  was  made  by  the  pris- 
oner that  then  no  necessity  to  take  the  prisoner  to  Bisbee  or 
Lowell  for  a  preliminary  examination  would  exist,  and  he 
could  be  taken  direct  to  the  county  seat  at  Tombstone.  With 
these  facts  in  mind  the  sheriff  took  the  custody  of  the  pris- 
oner, and  excused  the  other  officers  from  the  room,  and  had  a 
long  talk  with  the  prisoner  about  the  homicide.  The  prisoner 
was  informed  during  the  time  in  question  that  the  sheriff  did 
not  intend  to  take  the  prisoner  to  Lowell  or  Bisbee  on  account 
of  the  fear  of  the  mob ;  that  he  was  then  held  at  Douglas  to 
avoid  Lowell  and  Bisbee.  He  asked  the  prisoner  to  give  him 
a  written  confession,  and  infornJed  the  prisoner  that  any- 
thing the  prisoner  might  write  would  be  used  against  him  on 
the  trial,  and  that  the  whole  purpose  of  the  written  confession 
was  to  use  it  on  the  trial  against  the  prisoner,  and  that  unless 
the  written  confession  was  voluntarily  made  by  the  prisoner 
it  would  be  of  no  value  as  evidence ;  and  the  sheriff  asked  the 
prisoner  to  write  on  the  margin  of  the  paper  on  which  the 
confession  was  written  by  the  prisoner  words  to  the  effect 
that  the  confession  was  voluntary.  This  the  prisoner  did 
without  hesitation.  The  written  confession  states,  in  sub- 
stance, that  the  prisoner  went  hunting  with  Harrell,  and 
through  some  trance  that  came  over  accused  he  took  Harrell's 
rifle  and  shot  Harrell  once,  and  then  Harrell  called  him  a  vile 
name,  and  he  shot  another  time.  Then  he  took  Harrells'  ring 
and  watch,  and  pawned  the  ring  at  Bisbee  and  the  watch  at 
El  Paso.     He  then  stated  that  he  wished  the  people  at  Bisbee 
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to  understand  his  case  as  he  had  not  intended  to  kill  Harrell 
when  he  left  with  him  for  the  hunt. 

The  court,  on  the  objection  of  the  defendant,  rejected  the 
offer  of  the  state  to  prove  the  oral  confession  of  the  accused 
made  to  the  oflScer  delivering  the  prisoner  at  Douglas  upon 
the  grounds  that  the  confession  was  not  voluntary,  but  in- 
duced by  promises  to  protect  him  from  mob  violence.  The 
written  confession  was  offered,  and,  over  the  objection  of  the 
defendant,  was  admitted  as  a  complete  confession  volun- 
tarily made  and  competent  evidence.  The  appellant  relics 
only  upon  the  erroneous  admission  of  this  confession  for  a 
reversal. 

The  rule  of  the  admissibility  of  the  confession  is  that : 

**The  court  should  determine,  prior  to  permitting  the  con- 
fession to  go  to  the  jury,  whether  it  was  or  was  not  volun- 
tary.'*   12  Cyc.  481,  and  note  20. 

**The  question  whether  a  confession  is  free  and  voluntary 
is  a  preliminary  one  addressed  to  the  trial  court  {People  v. 
Miller,  135  Cal.  69,  67  Pac.  12),  and  that  court  is  clothed  with 
a  considerable  amount  of  discretion  in  determining  it  (People 
V.  Suesser,  142  Cal.  361,  75  Pac.  1093).  .  .  .  ''  People  v. 
Loper,  159  Cal.  6,  Ann.  Cas.  1912B,  1193,  112  Pac.  720. 

As  a  preliminary  question  the  court  determined  that  the 
confession  was  free  and  voluntary  and  admitted  it.  The 
court  instructed  the  jury  to  consider  the  confession  as  they 
would  consider  any  other  testimony,  and  accept  or  reject  the 
evidence  as  they  might  determine  its  truth  or  falsity.  Then 
the  court  added  the  following  instruction : 

**In  regard  to  the  evidence  of  the  confession  of  the  defend- 
ant made  to  the  sheriff,  if  you  believe  there  was  any  such 
confession  made,  and  you  find  that  such  confession  was  freely 
and  voluntarily  made  by  the  defendant,  after  he  had  been 
cautioned  that  such  confession  might  be  used  against  him, 
then  you  will  consider  the  same;  but  if  you  believe  that  the 
defendant  made  such  confession,  but  it  is  not  shown  to  be 
freely  and  voluntarily  made,  or  if  it  be  shown  by  the  evi- 
dence to  have  been  made  upon  compulsion  or  persuasion,  or 
under  such  undue  influence  as  to  extort  the  same,  then  I 
charge  you  that  you  will  reject  it  from  your  consideration 
in  making  up  your  verdict  in  this  case." 
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This  instruction  leaves  to  the  jury  the  question  of  whether, 
in  fact,  the  confession  was  made  freely  and  voluntarily.  The 
court  had  previously  determined  that  fact  as  a  preliminary 
question  bearing  upon  the  admissibility  of  the  confession. 
The  court  gave  the  jury  the  right  to  reject  the  evidence  as 
unworthy  of  belief  in  case  they  should  determine  that  it  was 
not  freely  and  voluntarily  made.  Thus  the  defendant  was 
awarded  two  decisions  on  the  question  whether  the  confession 
was  made  freely  and  voluntarily— -one  by  the  court,  and  one 
by  the  jury.  The  first  only  is  reviewable,  and  reviewable 
only  upon  a  showing  in  the  record  that  the  sound  legal  dis- 
cretion residing  in  the  breast  of  the  trial  court  has  clearly 
been  abused.  Can  it  be  said  that  a  confession  has  been  ex- 
torted by  fear  or  promise  of  favor,  when,  as  here,  the  sheriff 
told  the  accused  that  he  must  expect  the  writing  to  be  used 
against  him,  that  the  very  purpose  of  the  writing  was  to 
procure  evidence  of  guilt,  that  unless  it  was  voluntarily 
made  it  would  be  useless,  and  then  the  accused  wrote  on  the 
margin  a  statement  to  the  effect  that  it  was  made  voluntarily  t 
The  confession  states  that  the  act  was  done  under  the  influ- 
ence of  a  trance,  thus  attempting  to  justify  the  act  and  arouse 
a  feeling  in  favor  of  the  prisoner — a  circumstance  of  itself 
tending  to  show  a  motive  for  making  the  confession. 

Clearly,  the  discretion  of  the  court  was  not  abused  in  ad- 
mitting the  confession  in  evidence. 

The  appellant  has  complained  of  no  other  action  of  the 
court  as  prejudicing  his  rights,  and  a  careful  consideration 
of  the  record  has  disclosed  none. 

The  judgment  of  conviction  is  affirmed,  .and  judgment  is 
hereby  entered  fixing  the  time  when  the  original  sentence  of 
death  shall  be  executed  as  required  by  section  1177  of  the 
Penal  Code  of  Arizona  of  1913. 

Affirmed. 

ROSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 

Ab  to  when  a  confession  is  Yolnntary  and  its  admissibility  in  evi- 
dence, see  notes  in  18  Ii.  B.  A.  (N.  &)  772;  50  Z«.  B.  A.  (N.  S.)  1077. 
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[Griminal  No.  369.    Filed  September  18,  1915.] 
[151  Pac.  958.] 

STATE,    AppeUant,    v.    DOMINION    HOTEL,    INC., 

Respondent. 

1.  Master  and  SiavANT — Bbgttlation  or  Belation — ^Houbs  of  Labor 

— PouGS  Power. — ^Legislation  restricting  the  number  of  honrs  of 
labor  which  may  be  performed  in  one  day,  when  detrimental  to  the 
health  of  laborers  or  a  particular  class  of  employees,  as  women,  is  a 
valid  exercise  of  the  police  power. 

2.  Master  and  SERyANT^— Begulation  ot  Belation — Hours  of  Labor 

— ^PouGE  Power. — ^Laws  limiting  the  hours  of  labor  for  female  em- 
ployees may  be  yalid  when  similar  statutes  would  be  invalid  if  ap* 
plied  to  males. 

3.  Constitdtional  Law — Equal  Protection  of  Law — Depbivaiion. — 

Penal  Code  of  1913,  paragraph  717,  declares  that  no  female  shall 
be  employed  or  permitted  to  work  in  any  hotel,  mercantile  estab- 
lishment, etc.,  more  than  8  hours  in  any  one  day  or  more  than  56 
hours  in  any  one  week,  provided  that  at  least  one  hour  for  meals 
shall  be  allowed  during  the  working  period,  and  that  the  eight- hour 
period  of  work  shall  be  performed  within  a  period  of  12  hours,  the 
period  of  12  hours  during  which  such  labor  must  be  performed  not 
to  be  applicable  to  railroad  restaurants.  Section  718  declares  thai 
the  employment  of  any  female  in  any  place  or  establishment  at  any 
time  other  than  those  of  the  posted  hours  of  labor  shall  be  prima 
facie  evidence  of  a  violation  of  the  act;  while  section  719  declares 
that  every  employer  shall  post  in  a  conspicuous  place  in  every  room 
a  printed  notice  stating  the  hours  of  commencing  and  stopping  work, 
the  time  allowed  for  meals,  and  the  maximum  number  of  hours  any 
female  employee  is  permitted  to  work  in  any  one  day.  Section  720 
makes  a  violation  a  misdemeanor  and  fixes  the  punishment.  Held^ 
that  the  exemption  of  railroad  restaurants  or  eating-houses  located 
upon  railroad  rights  of  way  and  operated  by  or  under  contract  with 
any  railroad  company  from  the  application  of  that  provision  of  the 
statute  which  requires  the  eight  hours  of  labor  to  be  performed 
within  a  period  of  twelve  hours,  and  the  fact  that  railroad  eating- 
houses  may  distribute  the  working  period  throughout  the  entire  24 
hours  while  other  hotels  and  eating-houses  must  confine  the  eight 
hours'  working  period  to  a  period  of  twelve  hours,  does  not  deprive 
those  hotels  and  eating-houses  not  located  on  a  railroad  right  of 
way  and  operated  by  or  under  contract  with  a  railroad  company  of 
the  equal  protection  of  the  laws  in  violation  of  Constitution  of  the 
United  States,  amendment  14,  and  Constitution  of  Arizona,  article  2, 
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flection  4,  since  the  employers  in  any  event  are  only  requiring  8 
hours'  service  of  their  employees,  and  the  employer  is  not  interested 
in  the  employees'  hours  of  rest. 

[As  to  construction  of  federal  hours  of  service  act,  see  note  in 
Ann.  Cas.  1915D,  456.] 

4.  Constitutional  Law — Special  Immunities. — ^Nor  does  such  exemp- 
tion of  railroad  restaurants  or  eating-houses  from  the  provision  of 
the  statute  requiring  the  eight  hours  of  labor  to  be  performed 
within  a  period  of  twelve  hours  render  such  statute  invalid  as  grant- 
ing railroad  eating-houses  and  restaurants  special  immunities  con- 
trary to  Constitution  of  Arizona,  article  2,  section  13,  declaring 
that  no  law  shall  be  enacted  granting  to  any  citizens  immunities 
which  shall  not  on  the  same  terms  belong  to  all  citizens. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Gila.  G.  W.  Shute,  Judge.  Reversed  and  re- 
manded, with  instructions  to  overrule  demurrer. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  Leslie  C.  Hardy 
and  Mr.  Geo.  W.  Harben,  Assistant  Attorneys  General,  and 
Mr.  Norman  J.  Johnson,  County  Attorney,  for  the  State. 

Miss  Alice  M.  Birdsall  (Messrs.  Alderman  &  Elliott,  of 
Counsel),  for  Respondent. 

CUNNINGHAM,  J.— The  respondent,  Dominion  Hotel,  In 
corporated,  was  charged  with  the  commission  of  an  offense 
defined  by  paragraph  717  of  the  Penal  Code  of  Arizona  of 
1913.     Said  paragraph  is  as  follows: 

"No  female  shall  be  employed  or  be  permitted  to  work  in 
any  mercantile  establishment,  confectionery  store,  bakery, 
laundry,  hotel,  restaurant,  or  telephone  or  telegraph  office  or 
exchange,  in  this  state,  more  than  eight  hours  during  any  one* 
day  or  more  than  fifty-six  hours  during  any  one  week :  Pro- 
vided, that  at  least  one  hour  for  meals  be  allowed  each  female 
during  her  working  period,  but  no  part  of  such  hour  for 
meals  shall  be  included  as  a  part  of  the  permitted  working 
period :  Provided  further,  that  the  said  eight  hour  period  of 
work  shall  be  performed  within  a  period  of  twelve  hours,  the 
period  of  twelve  hours  during  which  such  labor  must  be  per- 
formed not  to  be  applicable  to  railroad  restaurants  or  eating- 
houses  located  upon  railroad  rights  of  way  and  operated  by 
or  under  contract  with  any  railroad  company :  And  provided 
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further,  that  in  any  slich  mercantile  establishment,  confec- 
tionery store,  or  bakery,  where  females  are  employed  for  six 
days  only  in  any  one  week,  two  additional  hours  (making  a 
total  working  period  of  ten  hours)  may  be  added  to  said  per- 
mitted period  of  daily  labor  on  one  of  said  six  working  days, 
but  in  all  cases  the  permitted  period  of  daily  labor  must  be 
performed  within  said  period  of  twelve  hours :  And  provided 
further,  that  the  provisions  of  this  section  shall  not  apply  to 
females  employed  in  any  such  telephone  or  telegraph  office 
or  exchange  in  which  not  more  than  three  females  are  em- 
ployed or  to  female  nurses." 

Paragraph  720,  Id.,  declares  a  violation  of  paragraph  717, 
supra,  a  misdemeanor  and  prescribes  the  punishment. 

The  defendant  (respondent),  having  waived  a  preliminary 
examination,  was  held  to  answer  the  charge  before  the  su- 
perior court  of  Gila  county.  In  due  time  the  county  attorney 
of  that  county  filed  an  information,  which,  omitting  the  for- 
mal language,  charges  the  offense  as  follows : 

**That  the  Dominion  Hotel,  Incorporated,  is  a  corporation 
organized,  existing,  and  doing  business  under  and  by  virtue 
of  the  laws  of  the  state  of  Arizona,  and  the  said  corporation 
is  and  heretofore  has  been,  and  was  upon  the  second  (2d) 
day  of  March,  A.  D.  1914,  engaged  in  the  hotel  business  in 
Globe,  Gila  county,  state  of  Arizona,  and  did  then  and  there 
run  and  operate  the  Dominion  Hotel,  that  said  corporation 
did  upon  the  second  (2d)  day  of  March,  A.  D.  1914,  unlaw- 
fully permit  one  Ada  Tessmer,  a  female  person,  to  be  em- 
ployed by  it  in  said  hotel  and  work  eight  (8)  hours,  and  that 
said  eight  (8)  hours  of  work  was  not  then  and  there  per- 
formed within  a  period  of  twelve  (12)  hours,  and  the  said 
Dominion  Hotel,  Incorporated,  not  being  then  and  there  en- 
gaged in  the  business  of  conducting  a  railroad  restaurant  or 
eating-house  located  upon  a  railroad  right  of  way,  or  operated 
by,  or  under  contract,  with  any  railroad  company  contrary," 
etc. 

To  this  information  the  defendant  (respondent)  interposed 
a  demurrer  "upon  the  ground  that  it  appears  upon  the  face 
of  said  information  that  it  fails  to  state  facts  sufficient  to 
constitute  a  crime  or  a  public  offense  under  the  laws  of  Ari- 
zona, or  at  all."    The  demurrer  was  sustained  and  the  cause 


Digitized  by 


Google 


270  State  v.  Dominion  Hotkl,  iNa        [17  Ariz. 

dismissed.  From  which  order  and  judgment  the  state  ap- 
peals. 

The  respondent,  in  support  of  the  ruling  and  judgment, 
contends  that  the  statute,  paragraph  717,  supra,  defining  the 
offense  set  forth  in  the  information,  violates  the  fourteenth 
amendment  of  the  federal  Constitution,  and  sections  4  and  13 
of  article  2  of  the  state  Constitution.  The  offense  charged  and 
defined  hy  the  statute  is  that  the  defendant  permitted  Ada 
Tessmer,  a  female  employee,  to  be  employed  about  the  opera- 
tion of  its  business  at  a  time  not  within  the  permitted  hours 
of  her  employment ;  that  is,  defendant  permitted  said  female 
employee  to  work  a  part  of  8  hours  in  performing  a  day's 
work  after  a  period  of  12  hours  elapsed  from  the  time  of  the 
commencement  of  such  day's  work.  The  demurrer  admits, 
for  all  of  its  purposes  and  of  this  appeal,  that  respondent,  in 
the  operation  of  its  hotel,  did  permit  Ada  Tessmer,  a  female 
then  in  its  service,  to  be  employed  at  a  time  not  within  the 
permitted  hours  of  her  employment.  These  facts  admitted 
the  commission  of  the  offense  defined  in  the  statute,  and  it 
is  liable  to  the  punishment  prescribed,  unless  the  statute  is  a 
nullity. 

The  respondent  contends  that  the  statute  is  inoperative,  be- 
cause by  its  terms  hotels  of  the  class  to  which  it  belongs  are 
not  granted  equal  protection  with  restaurants  or  eating- 
houses  on  railroad  rights  of  way  operated  by  a  railroad  com- 
pany or  under  contract  with  the  railroad  company,  that  res- 
taurants and  eating-houses  coming  within  the  exception  of 
the  statute  are  granted  rights  not  granted  to  hotels  conduct- 
ing eating  departments  such  as  respondent,  and  hence  re- 
spondent is  unjustly  discriminated  against  and  denied  the 
equal  protection  of  the  law.  Counsel  assume  that  Ada  Tess- 
mer was  employed  as  a  waitress  in  respondent's  dining-room 
department.  The  statute  limits  the  daily  working  period  of 
female  employees  of  all  hotels  and  of  all  restaurants  and  eat- 
ing-houses and  of  all  other  designated  occupations  to  8  hours 
as  one  day,  with  minor  exceptionjs  not  urged  in  this  case. 
The  permitted  working  period  is  determined  in  all  occupa- 
tions affected  by  paragraph  719  of  said  statute,  providing: 
''Every  employer  shall  post  in  a  conspicuous  place  in  every 
room  where  such  females  are  employed,  a  printed  notice  stat- 
ing the  hours  of  commencing  and  stopping  such  work,  the 
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time  allowed  for  dinner  or  other  meals,  and  the  maximum 
number  of  hours  any  female  employee  is  permitted  to  work  in 
any  one  day,"  thereby  requiring  all  hotels,  restaurants  and 
eating-houses,  without  exception,  in  the  respect  under  con< 
sideration,  to  define  by  a  printed  notice  the  permitted  working 
hours  of  female  employees.  Such  permitted  working  hours 
must  be  designated  in  such  notice,  so  as  to  show  the  time  of 
actual  employment  within  the  limits  of  the  period  of  com- 
mencement  of  the  employment  and  its  end,  so  that  in  the  ag- 
gregate the  time  the  female  employee  is  required  to  be  em- 
ployed in  the  performance  of  her  duty  does  not  exceed  8 
hours.  Therefore  the  actual  daily  working  period  of  female 
employees  in  the  occupations  mentioned  in  the  statute  is  8 
hours  in  any  one  day;  and  the  permitted  working  period  of 
such  employees  in  such  occupation  is  that  period  of  time  lim- 
ited by  the  printed  and  posted  notice  required  by  paragraph 
719  of  said  statute.  All  hotels,  restaurants  and  eating- 
houses,  without  exception,  are  required  to  post  the  printed 
notice  defining  the  daily  permitted  working  period  of  their 
female  employees,  and  any  hotel,  restaurant  or  eating-house, 
without  exception,  permitting  its  female  employees  to  be  em- 
ployed at  a  time  other  than  the  actual  daily  working  period 
as  defined  by  the  said  notice,  is  declared  to  be  guilty  of  the 
offense  defined. 

Paragraph  718  of  the  statute  provides:  ''The  employment 
of  any  female  in  any  place  or  establishment  defined  in  the 
preceding  section,  at  any  time  other  than  those  of  the  posted 
hours  of  labor,  as  herein  provided  for,  shall  be  prima  facte 
evidence  of  a  violation  of  this  act  [section  717]"  clearly 
showing  that  it  was  the  intention  of  the  legislature  to  declare 
as  a  public  offense  the  employment  of  female  employees  at 
times  other  than  during  the  posted  hours  for  employment. 
Such  are  clearly  the  conditions  essential  to  the  public  offense 
defined  by  the  statute,  of  which  respondent  stands  charged 
on  the  face  of  the  information. 

The  exception  of  which  respondent  complains  as  depriving 
it  of  the  equal  protection  of  the  law,  in  violation  of  the  four- 
teenth amendment  of  the  federal  Constitution  and  in  viola- 
tion of  section  4  of  article  2  of  the  state  Constitution,  reads 
as  follows: 
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*' Provided  further,  that  the  said  eight  hour  period  of  work 
shall  be  performed  within  a  period  of  twelve  hours,  the  period 
of  twelve  hours  during  which  such  labor  mMst  be  performed 
not  to  be  applicable  to  raUroad  restaurants  or  eating-houses 
located  upon  railroad  rights  of  way  and  operated  by  or  under 
contract  with  any  railroad  company," 

Respondent's  contention,  as  stated  in  the  brief,  is  this: 

"That  in  providing  that  the  8-hour  working  period  pre- 
scribed for  females  in  certain  designated  occupations  must 
not  extend  over  a  period  of  more  than  12  hours  the  legislature 
has  made  such  an  unreasonable,  unwarranted,  and  arbitrary 
regulation  of  the  working  hours  of  women  as  to  be  entirely 
without  justification,  even  under  the  guise  of  an  attempted 
exercise  of  so-called  'police  powers.'  " 

As  we  have  seen  above,  the  actual  daily  working  hours  for 
female  employees  are  defined  and  fixed,  not  by  the  statute, 
but  by  the  employer  in  the  printed  and  posted  notice.  The 
actual  daily  working  hours  of  such  employees  must  be  so  de- 
fined and  fixed  by  all  employers  engaged  in  the  designated 
occupations,  without  exception;  consequently  it  is  clear  that 
the  exception  complained  of  affects  the  notice  required  to  be 
posted,  as  it  concerns  the  contents  of  such  notice.  The  notice 
printed  and  posted  by  the  occupations  not  falling  within  the 
exception  must  fix  the  actual  daily  working  hours  within  a 
limit  of  12  hours  of  the  day,  while  the  proprietors  of  res- 
taurants or  eating-houses  located  upon  railroad  rights  of  way 
and  operated  by  the  railroad  company  or  under  contract  with 
the  railroad  company  are  likewise  required  to  define  and  fix 
the  actual  daily  working  hours  of  female  employees,  but 
within  a  limit  of  24  hours  of  the  day,  by  force  of  the  excep- 
tion. The  question  here  raised  is  whether  the  statute  allow- 
ing railroad  restaurants  and  eating-houses  operated  by  rail- 
road companies  or  under  contract  with  railroad  companies 
to  define  and  fix  the  8  actual  daily  working  hours  of  their 
female  employees  within  a  limit  of  24  hours,  and  prohibiting 
hotels  and  other  restaurants  and  eating-houses  not  located  on 
railroad  rights  of  way  and  not  operated  by  railroad  companies 
or  under  contract  with  railroad  companies,  from  defining  and 
fixing  the.  8  actual  daily  working  hours  of  their  female  em- 
ployees within  24  hours,  but  restricting  them  to  defining  and 
fixing  such  actual  working  hours  of  their  said  employees 
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within  12  hours,  deprives  such  hotels  and  restaurants  of  the 
equal  protection  of  the  law,  and  discriminates  unjustly 
against  such  hotels  and  restaurant8,,as  it  deprives  them  of  the 
equal  right  to  buy  female  labor,  and  deprives  the  female  em- 
ployees from  an  equal  right  to  sell  their  labor.  The  commod- 
ity subject  to  sale  and  purchase  is  8  hours  of  labor.  The 
employer  in  all  occupations  affected  buys  that  commodity  un- 
der contract  with  the  employee.  The  statute  restricts  the 
rights  of  the  parties  to  such  contract  to  deal,  buy  and  sell  only 
8  hours'  labor  in  one  day.  Such  is  the  evident  and  primary 
object  of  the  statute.  The  law  is  well  settled  that  legislation 
whiek  restricts  the  number  of  hours  of  labor  which  may  be 
performed  in  one  day  in  certain  occupations  declared  detri- 
mental or  considered  detrimental  to  the  health  or  safety  of 
the  laborer  is  a  valid  exercise  of  the  police  power  of  the  state. 
Lochner  v.  New  York,  198  U.  S.  45,  3  Ann.  Cas.  1133,  49  L.  Ed. 
937,  25  Sup.  Ct.  Rep.  539;  Holden  v.  Hardy,  169  U.  S.  366, 
42  L.  Ed.  780,  18  Sup.  Ct.  Rep.  383;  Ex  parte  Kair,  28  Nev. 
425,  6  Ann.  Cas.  893, 82  Pac.  453 ;  State  v.  Livingston  Concrete 
Bldg.  &  Mfg.  Co.,  34  Mont.  571,  9  Ann.  Cas.  204,  87  Pac.  980. 

Occupations  that  may  not  come  within  such  rule  as  detri- 
mental or  dangerous  to  health  and  safety  as  it  affects  male 
operatives  may  come  within  the  rule  when  female  operatives 
are  affected,  and  thus  become  a  valid  subject  of  legislation 
under  the  police  power  of  the  state;  that  is,  the  legislation 
fixing  the  number  of  laboring  hours  of  female  employees  may 
become  valid  legislation,  but,  when  applied  to  males,  the  leg- 
islation would  be  invalid:  See  MuUer  v.  Oregon,  208  U.  S. 
412,  13  Ann.  Cas.  957,  52  L.  Ed.  551,  28  Sup.  Ct.  Rep.  324; 
Riley  v.  Massachusetts,  232  U.  S.  671,  58  L.  Ed.  788,  34  Sup. 
Ct.  Rep.  469. 

The  respondent  concedes  that  legislation  which  limits  the 
number  of  hours  a  female  may  be  employed  in  hotel  work 
during  one  day  to  8  hours  is  within  the  legislative  power  to 
reasonably  regulate.    To  quote  from  respondent's  brief,  viz.: 

**Laws  regulating  the  number  of  hours  of  employment  of 
women  in  certain  occupations  have  been  upheld  by  the  high- 
est courts  of  the  respective  states  [named  in  the  brief] ;  those 
of  Oregon  and  CaUfomia  having  also  been  upheld  by  the 
supreme  court  of  the  United  States.  Each  of  these  laws  con- 
tains the  specific  provision  that  the  hours  of  labor  may  be 
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arranged  at  any  time  during  the  24,  so  that  the  aggregate 
number  of  hours  of  labor  does  not  exceed  the  prescribed 
limit"— citing  Hawley  y..  Walker,  232  TJ.  S.  718,  58  L.  Ed. 
813,  34  Sup.  Ct.  Bep.  479,  as  sustaining  an  Ohio  statute,  af- 
firming 22  Ohio  Sup.  &  C.  P.  Dec.  39,  on  authority  of  Muller 
V.  Oregon,  208  U.  S.  412,  13  Ann.  Gas.  957,  52  L.  Ed.  551,  28 
Sup.  Ct.  Rep.  324. 

The  Massachusetts  statute  under  consideration  in  the  Riley 
Case,  supra,  provides  that  no  child  or  woman  shall  be  em- 
ployed in  laboring  in  any  manufacturing  or  mechanical  estab- 
lishment more  than  10  hours  in  any  one  day,  except  to  make 
a  shorter  day's  work  for  one  day  of  the  week,  and  in  no  case 
shall  the  hours  of  labor  exceed  56  in  the  week.  The  court 
says: 

"It  is  provided:  *  Every  employer  shall  post  in  a  conspicu- 
ous place  in  every  room  in  which  such  persons  are  employed 
a  printed  notice  stating  the  number  of  hours'  work  required 
of  them  on  each  day  of  the  week,  the  hours  of  commencing 
and  stopping  work,  and  the  hours  when  the  time  allowed  for 
meals  begins  and  ends.  .  .  .  The  employment  of  such  persons 
at  any  time  other  than  as  stated  in  said  printed  notice  shall 
be  deemed  a  violation  of  the  provisions  of  this  section'  "  and 
pimishable. 

The  specific  charge  in  that  case  is  stated  in  the  opinion  to 
have  been  that  the  women  were  employed  at  5  minutes  of  1 
o'clock  in  a  room  wherein  was  posted  a  notice  in  which  it  was 
stated  that  the  time  of  commencing  work  was  6 :50  A.  M.  and 
of  stopping  work  was  6  P.  M.,  and  that  the  time  allowed  for 
dinner  began  at  12  M.  and  ended  at  1  P.  M.  Thus  the  offense 
consisted  of  permitting  the  women  to  be  employed  at  their 
work  5  minutes  before  1  o'clock  P.  M.,  the  time  stated  in  the 
posted  notice  as  the  time  for  them  to  commence  work ;  hence 
they  were  employed  at  a  time  not  permitted.  The  contention 
was  made  that  the  statute  restricted  the  right  to  sell  and  buy 
labor,  and  therein  infringed  the  liberty  of  contract  assured 
by  article  14  of  the  amendments  to  the  Constitution  of  the 
United  States.  The  court  said :  ''The  contention  is  untenable 
expressed  in  this  generality."  In  Muller  v.  Oregon,  208 
U.  S.  412,  13  Ann.  Cas.  957,  52  L.  Ed.  551,  28  Sup.  Ct.  Bep. 
324,  against  a  similar  contention,  a  statute  of  Oregon  was 
sustained  which  prohibited  the  employment  of  women  in  me- 
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chanical  factories  and  laundries  working  more  than  10  hours 
during  any  one  day,  with  power,  as  in  the  Massachusetts  stat- 
ute, to  apportion  the  hours  through  the  day.  That  is  a  clear 
recognition  of  the  right  of  the  state  both  to  limit  the  number 
of  hours  of  employment  of  women  in  certain  occupations, 
and,  in  the  exercise  of  the  right,  the  hours  of  employment  may 
also  be  required  to  be  apportioned  through  the  day  without 
offending  the  constitutional  provision.  In  the  RUey  Case  the 
notice  prescribed  the  period  of  time  from  the  commencing  to 
the  stopping  of  work  as  11  hours  and  10  minutes,  then  des- 
ignated the  working  hours  apportioning  them  within  the  said 
prescribed  working  period.  The  supreme  court  upholds  the 
statute  as  valid.  The  Massachusetts  statute  requires  the  em- 
ployer  to  limit  in  his  notice  the  hours  the  female  is  permitted 
to  work,  and  it  seems  he  may  designate  the  working  and  rest 
hours  80  as  in  the  aggregate  to  include  the  full  24  hours,  or 
he  may  so  designate  the  working  hours  and  the  rest  hours  so 
that  the  aggregate  permitted  working  hours  of  the  day  is  11 ; 
one  hour  for  meals  being  absolutely  required.  In  any  event 
the  employer  is  granted  the  right  to  designate  the  time  of 
work  and  rest  and  apportion  the  hours  of  the  day  for  work 
and  rest  as  he  deems  to  his  advantage.  Under  our  statute  the 
employer  in  all  the  designated  occupations  is  given  the  same 
liberty  to  apportion  the  hours  of  the  day  for  work  and  rest. 
He  is  not  limited  to  any  particular  hours  of  the  day  which 
he  may  apportion  to  work,  and  which  he  may  apportion  to 
rest.  Employers  operating  hotels  and  restaurants  other 
than  railroad  restaurants  and  eating-houses  may  not  desig- 
nate exceeding  4  hours  as  hours  of  rest,  one  hour  of 
which  must  be  designated  as  the  hour  for  meals;  while  em- 
ployers operating  railroad  restaurants  and  eating-houses 
may,  if  they  choose,  designate  in  the  notice  one  hour  for  meals 
and  15  hours  for  rest  and  8  hours  for  work.  The  con- 
tention, in  effect,  is  that,  the  railroad  restaurants  having 
granted  them  the  right  to  designate  in  their  printed  notice 
more  hours  in  which  their  female  employees  may  not  work 
than  hotels  and  restaurants  not  operated  by  railroads  are  al- 
lowed to  designate  in  their  notices,  the  former  are  deprived 
of  equal  protection  of  the  law.  In  this  the  respondent  can- 
not be  iqjured.  The  hours  of  labor  is  the  item  bought  and 
sold,  and  the  notice  posted  designates  or  must  designate  when 
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that  article  must  be  delivered.  The  notice  posted  may  re- 
quire the  employees  of  railroad  restaurants  and  eating-houses 
located  on  railroad  rights  of  way  to  deliver  8  hours'  labor 
within  an  aggregate  period  of  9  hours,  and  so  may  the  notice 
posted  by  other  hotels  and  restaurants.  The  matter  of  ap- 
portioning the  liours  of  the  day  for  the  labor  is  left  to  the 
employer,  with  the  one  restriction  upon  hotels  and  restau- 
rants, etc.,  not  railroad  hotels  and  eating-houses,  that  they 
may  apportion  only  12  hotirs  of  the  day,  but  any  12  houi*s 
they  have  the  right  to  apportion. 

The  offense  created  by  the  statute  is  permitting  the  female 
employee  to  work  at  times  not  designated  as  a  part  of  the 
working  period.  Clearly,  hotels  and  restaurants  of  all  kinds 
may  commit  such  offense,  yet  the  commission  of  the  offense 
would  depend  upon  the  notice  posted,  because  upon  the  notice 
would  depend  the  evidence  of  the  working  period,  and  that 
fact  established,  the  fact  essential  to  a  conviction  must  1k> 
established  that  the  female  employee  was  permitted  to  work 
at  a  time  other  than  the  working  time  specified  in  the  notice. 
The  fact  that  respondent  and  employers  of  like  occupations 
are  not  permitted  to  apportion  more  than  12  hours  of  the  day 
to  the  performance  by  female  employees  of  8  hours'  work 
deprives  them  of  no  right  of  contract  protected  by  the  four- 
teenth amendment  to  the  Constitution  of  the  United  Staters 
and  section  4  of  article  2  of  the  state  Constitution.  The  stat- 
ute  in  the  particular  mentioned  is  a  reasonable  regulation 
restricting  the  employer  in  apportioning  the  hours  of  rest, 
and  not  of  labor.  He  has  no  property  right  in  the  hours  of 
rest  of  his  said  employees,  and  to  grant  one  employer  the 
right  to  apportion  the  hours  of  labor  during  the  24  hours  of 
the  day  so  that,  in  effect,  the  employer  is  able  to  apportion 
the  hours  of  rest  as  well  as  the  hours  of  labor,  is  the  grant  of 
no  privilege  or  immunity  to  one  employer  that,  withheld  from 
another,  deprives  the  other  employer  of  equal  protection  when 
such  other  is  permitted  to  apportion  only  12  hours  of  the  day 
for  his  employee.  In  either  case  no  more  than  8  daily  work- 
ing hours  may  be  apportioned  of  one  day,  and  the  employers, 
without  exception,  have  equal  rights  in  making  the  apportion- 
ment.   The  contention  made  is  without  merit. 

Respondent  further  contends  that  the  exception  found  in 
the  statute,  deprives  employers  of  designated  occupations  not 
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within  the  exception  of  .privileges  and  immunities  granted 
restaurants  and  eating-houses  located  on  railroad  rights  of 
way  and  operated  by  railroad  companies  or  under  contracts 
with  railroad  companies,  that  is,  occupations  falling  within 
the  exception,  and  that  thereby  it  offends  section  13,  article  2, 
of  the  state  Constitution.    Said  section  is  as  follows : 

**No  law  shall  be  enacted  granting  to  any  citizen,  class  of 
citizens,  or  corporation  other  than  municipal,  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens  or  corporations." 

Without  any  doubt  the  statute  grants  to  all  the  designated 
occupations  the  same  privilege  of  apportioning  the  8  daily 
working  hours  of  female  employees  to  any  hours  of  the  day 
or  night  deemed  most  profitable  to  the  business  or  acceptable 
to  the  employer.  Certainly  no  employer  of  female  labor  in 
the  designated  occupations  is  immune  from  punishment  when 
he  has  permitted  a  female  in  his  service  to  be  employed  at 
times  other  than  during  the  designated  hours  of  employment. 
No  privilege  or  immunity  is  granted  one  employer  that  is  not 
granted  the  other.  The  identical'  act  is  made  a  public  offense 
if  committed  by  either.  If  convicted,  the  identical  punish- 
ment for  all  is  prescribed  and  may  be  the  same  in  extent. 
The  same  degree  of  proof  essential  to  a  conviction  is  required, 
the  same  right  of  defense  is  given  both,  and  the  same  defense 
of  the  charge  may  be  interposed  by  either  class. 

**The  employment  of  any  female  in  any  place  or  establish- 
ment defined  in  the  preceding  section  [paragraph  717]  at 
any  time  other  than  those  of  the  posted  hours  of  labor,  as 
herein  provided  for,  shall  be  prima  facie  evidence  ot  a  viola- 
tion of  this  act."    Paragraph  718,  Penal  Code,  1913. 

This  rule  of  evidence  applies  to  all  employers  described  in 
the  act.  All  employers  have  equal  burdens.  The  respondent 
clearly  has  equal  protection  of  the  law  with  railroad  restau- 
rants and  eating-houses.  It  has  the  same  right  of  defense. 
No  greater  punishment  is  provided.  No  different  rule  of  evi- 
dence is  prescribed,  and  no  material  discrimination  is  made 
by  the  exception. 

The  order  of  the  court  sustaining  the  demurrer  to  the  infor- 
mation upon  the  ground  that  the  information  fails  to  state 
facts  sufficient  to  constitute  a  public  offense  was  erroneous. 
The  judgment  is  reversed  and  the  cause  remanded,  with  in- 
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structions  to  overrule  the  demurrer  and  proceed  according  to 
law. 
Reversed  and  remanded. 

ROSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 

On  the  constitutionality  of  statute  limiting  hours  of  labor,  see  notes 
in  19  L.  B.  A.  Ul;  21  L.  R.  A.  796^  65  L.  B.  A.  38;  12  L.  R.  A.  (N*.  8.) 
1130;  26  L.  B.  A.  (K.  a)  242;  35  L.  B.  A.  (K.  a)  628;  40  Ii.  B.  A. 
(K.  a)  893;  51  I..  B.  A.  (K.  a)  361. 


[Criminal  No.  344.    Filed  September  23,  1915.] 

[151  Pac.  952.] 

WILLIAM  FALTIN,   AppeUant,  v.   STATE,   Respondent. 

1.  Criminal  Law — Trial — Instbuctions — Consteuctiok. — Instructions 

must  be  construed  together;  error  eaniiot  be  predicated  upon  an  iso- 
lated portion  of  them,  the  misleading  tendencies  of  which  are  cured 
by  other  portions. 

2.  Criminal  Law — Trial— Language  of  Court— Cum  by  Instruction. 

In  a  prosecution  for  murder,  where  the  court,  as  an  introductory 
explanation  of  the  meaning,  purpose,  and  use  of  circumstantial  evi- 
dence, read  an  extract  from  East's  Pleas  of  the  Crown  to  the  effect 
that  circumstantial  evidence  is  not  subject  to  falsification,  as  is 
direct  testimony,  thereafter  in  the  charge  emphasizing  to  the  jury 
the  necessity  that  for  a  conviction  the  circumstantial  evidence  must 
exclude  every  other  hypothesis  than  that  of  guilt  to  a  moral  cer- 
tainty, and  that  the  facts  proven  must  not  only  be  consistent  with 
guilt,  but  inconsistent  with  innocence,  etc.,  such  charge  prevented 
the  improper  extract,  unwarranted  as  an  instruction  because  of  its 
abstractness,  from  resulting  in  harm  to  the  accused,  and  there  was 
no  error. 

3.  Witnesses — Disregard  of  Testimony. — ^Before  the  jury  are  justi- 

fied in  disregarding  all  the  testimony  of  a  witness  who  has  given 
false  testimony  they  must  be  satisfied  that  such  false  testimony 
was  given  on  a  ftict  material  to  the  issue  on  trial,  willfully,  by  a 
witness  knowing  its  falsity. 

4.  Criminal  Law — Trial — Instructions. — In  a  prosecution  for  mur- 

der, where  the  court  charged  that,  if  the  jury  believed  any  witness 
had  testified  falsely,  they  might  disregard  his  testimony,  excepting 
so  far  as  it  might  be  corroborated  by  the  testimony  of  other  credible 
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evidence,  following  sucli  initruction  with  another  that,  if  the  jury 
believed  that  any  witness  had  willfully  sworn  falsely  as  to  anything 
material  to  the  issues,  they  might  disregard  his  entire  testimony, 
except  as  corroborated  by  other  evidence  or  facts  and  circumstances 
proved  on  the  trial,  and  thereafter  charged  that,  if  the  jury  be- 
lieved any  witness  had  willfully  testified  falsely  as  to  any  material 
fact,  they  could  disregard  his  testimony,  except  in  so  far  as  it  might 
be  corroborated  by  other  credible  evidence,  the  error  in  the  first 
charge,  as  not  stating  that  the  false  testimony  must  have  been  given 
concerning  a  fact  material  to  the  issue,  and  by  the  witness  willfully 
knowing  it  to  be  false,  was  cured  by  the  second  instruction,  while 
such  second  instruction,  incorrect  by  failing  to  state  that  the  testi- 
mony must  be  corroborated  by  other  credible  evidence,  was  cured  by 
the  third. 

5.  Homicide — Trial — Instbuction. — In  a  prosecution  for  murder,  where, 

under  the  facts  of  the  case,  no  verdict  of  manslaughter  could  prop- 
erly stand  because  there  was  no  evidence  to  support  such  a  charge, 
the  defense  claiming  that  the  killing  was  by  a  third  person,  and 
there  being  no  evidence  of  sudden  quarrel  or  heat  of  passion  be- 
tween the  defendant  and  the  deceased,  an  instruction  precluding  a 
conviction  of  manslaughter  was  proper. 

6.  Homicide — Trial — Instruction— Abstractnbss. — In   a   prosecution 

for  murder,  where,  under  the  facts  of  the  case,  no  verdict  of  man- 
slaughter could  stand,  the  defense  claiming  that  a  third  person 
killed  deceased,  there  being  absolutely  no  evidence  of  a  sudden 
quarrel  or  heat  of  passion  between  the  parties,  the  court  properly 
refused  a  requested  charge  on  manslaughter,  through  killing  in  a 
sudden  heat  of  passion,  as  abstract. 

7.  HoMicms — Trial — Instruction — Misleading  Qualitt. — In  a  prose- 

cution for  murder,  where  an  instruction  requested  was  that,  though 
the  jury  might  find  that  the  defendant  kiUed  deceased,  and  further 
find  that  such  killing  constituted  murder,  nevertheless,  if  they  found 
from  the  evidence  that  the  killing  was  done  in  a  sudden  heat  of 
passion  during  a  quarrel  between  the  parties,  and  done  without  the 
defendant  having  formed  a  willful,  deliberate  and  premeditated 
intent  to  take  the  life  of  deceased,  then  they  could  not  find  the  de- 
fendant guilty  of  murder  in  the  first  degree,  was  properly  refused, 
as  calculated  to  mislead  the  jury  to  believe  that  the  deliberate  and 
premeditated  design  to  kill  cannot  be  formed  in  heat  of  passion  or 
on  a  sudden  quarrel,  and  that,  in  order  to  form  a  deliberate  inten- 
tion, time  in  which  to  form  that  design  must  be  shown. 

[As  to  homicide  committed  in  blood-hot  passion,  see  note  in 
184  Am.  St.  Bep.  730.] 

8.  Homicide— MuEDER — Intent— £:illing  in  Passion. — No  appreciable 

length  of  time  is  required  to  exist  for  deliberation  and  premedita- 
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tion  in  forming  the  intent  to  kill  whieh  will  render  a  homicide 
mnrder. 

9.  Criminal  Law — Trial — Instruction — Abstractnkss. — In  a  prose- 

eution  for  mnrder,  where  there  was  no  suggestion  in  the  evidence 
that  certain  witnesses  were  accompUees  of  the  accused,  a  requested 
instruction  that  their  testimony,  adverse  to  him,  should  be  corrobo- 
rated before  conviction  could  be  had,  was  properlj  refused  as 
abstract. 

10.  Criminal  Law — Trial — Instruction — Abstractnkss. — ^In  a  prose- 

cution for  murder,  where  there  was  no  issue  in  the  evidence  as  to 
the  voluntary  nature  of  statements  made  by  accused  to  officers,  a 
requested  instruction  that  such  statements  must  have  been  volun- 
tarily made,  without  influence  of  hope  or  fear,  was  properly  refused 
as  abstract. 

11.  Criminal  Law — Evidence — Confessions — ^Weight— Question   for 

Jury. — In  a  criminal  prosecution,  the  weight  and  credibility  of  con- 
fessions are  to  be  determined  by  the  jury  under  all  the  circum- 
stances of  the  case,  and  the  court  should  express  no  opinion  as  to 
their  weight. 

APPEAL  from  a  judgment  of  the  Superior  C!ourt  of  the 
County  of  Maricopa,  J.  C.  Phillips,  Judge.    AflSrmed. 

statesmbnt  op  pacts  by  the  court. 

The  appellant  is  charged  and  convicted  of  the  willful  and 
deliberate  murder  of  Carl  Peterson,  committed  on  the  ninth 
day  of  September,  1912,  by  crushing  his  head  with  an  iron 
bar  or  other  blunt  instrument.  The  jury  returned  a  verdict 
of  guilty  of  murder  of  the  first  degree  and  fixed  the  punish- 
ment at  death. 

Briefly,  the  circumstances  relied  upon  for  a  conviction  are 
as  follows: 

Appellant  bought  and  moved  on  a  tract  of  land  in  the  early 
part  of  the  year  1912.  The  place  is  situate  south  of  the  city 
of  Phoenix,  and  adjoins  on  the  west  a  continuation  of  Seventh 
street,  a  street  of  the  city.  Adjoining  the  Faltin  tract  is  the 
Pomero  tract,  of  about  the  same  size.  The  houses  of  Faltin 
and  Pomero  are  near  each  other — about  200  feet  apart. 
Along  the  east  side  of  Seventh  street,  on  Faltin 's  ground,  the 
surface  drops  down  several  feet,  called  by  the  witnesses  ^'the 
river-bed,"  evidently  having  been  caused  from  the  river 
wash  at  high  stages,  but  at  low  or  normal  stages  the  lower 
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lands  form  what  is  sometimes  called  a  ''first  bottom"  of  the 
river.  Between  the  Seventh  street  line  and  the  line  of  the 
declivity  is  several  yards  distance. 

Faltin  lived  on  his  farm  alone,  until  during  June,  1912, 
Carl  Peterson  came  from  the  hospital,  where  he  had  been 
sick,  and  lived  with  Faltin  until  September  9,  1912,  when  he 
disappeared.  Before  Peterson  came  to  the  Faltin  place  to 
live  Faltin  said  to  his  neighbor,  Pomero,  that  he  (Faltin)  be- 
lieved that  Peterson  would  die,  that  he  would  not  get  well, 
and  that  he  (Faltin)  had  better  go  to  Olendale  and  get  a 
wagon  and  team  belonging  to  Peterson  and  have  them  in  his 
possession  in  case  Peterson  died.  Faltin  deposited  $1,400  in 
a  bank  in  July,  and  during  the  month  drew  out  all  but  $2.90. 
This  money  he  paid  on  the  purchase  price  of  his  land  and 
for  other  necessary  tools  and  machinery.  In  April,  July  and 
August  Peterson  gave  him  checks  for  small  amounts.  Faltin, 
worked  at  times  teaming.  When  arrested  Faltin  had  in  his 
possession  $137  in  cash,  largely  gold  coin.  On  September 
1st  Peterson  drew  from  the  Glendale  bank  $288.10.  Faltin, 
on  Saturday  before  the  twelfth  day  of  September,  1912, 
failed  to  pay  his  note  due  on  the  1st  of  September,  stating 
that  he  did  not  have  the  money,  but  that  he  would  have  the 
money  by  the  12th  of  September.  The  note  was  given  for 
the  purchase  price  of  machinery.  When  the  machinery  was 
purchased,  Peterson  was  in  the  hospital  sick,  and  Faltin  paid 
$50  cash,  and  told  the  seller  that  he  had  no  more  money  at 
that  time,  but  he  had  a  friend  who  was  sick  who  had  lots 
of  money,  and  when  the  friend  got  well  he  could  get  the 
money. 

Between  the  hours  of  2  and  3  o'clock  A.  M.  of  the  9th  of 
September,  1912,  Pomero  and  his  wife  heard  Peterson  scream- 
ing and  calling  Pomero  for  help.  They  dressed,  but  made  no 
light,  and  did  not  then  go  to  his  assistance,  as  they  heard  no 
further  noises.  A  few  minutes  later  Faltin  came  near  their 
house  and  asked  Pomero  if  he  wished  to  use  the  irrigating 
water,  as  it  was  then  running.  Pomero  did  not  wish  the 
water,  and  Faltin  returned  to  his  house  and  made  a  light. 
Then  a  wagon  left  his  premises  and  was  gone  a  short  time, 
and  later  returned;  then  left  again,  and  seemed  to  travel 
toward  Phoenix.  Faltin  returned  to  his  house  with  a  wagon 
at  about  6  o'clock  in  the  morning.    Pomero  left  about  that 
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time  for  the  city,  as  was  his  custom^  to  get  swill  for  his  hogs. 
As  he  was  going  by  Faltin 's  premises  Faltin  told  him  Peter- 
son had  gone  away  to  the  mines  early  that  morning  and 
would  not  be  back  for  a  few  days.  While  Pomero  was  gone 
Faltin  got  a  few  buckets  of  water  and  a  broom  and  went  in 
his  house  and  scrubbed  on  the  steps  and  on  a  bridge.  He 
went  to  a  water-closet  twice,  and  then  took  a  pitchfork  and 
threw  a  little  hay  near  the  door  of  his  house.  He  took  the 
pitchfork  and  went  near  a  haystack  standing  near  the  de- 
clivity along  Seventh  street  and  pitched  hay  or  rubbish  for 
a  few  minutes  and  returned  to  his  house.  Then  he  went  to 
Pomero 's  house  and  asked  Pomero 's  wife  if  they  heard  noises 
at  his  ( Faltin 's)  house  that  night  when  Peterson  went  away. 
She  denied  having  heard  noises  there.  Later  Faltin  went 
away  and  met  an  officer,  who  placed  him  under  arrest.  An 
examination  of  the  Faltin  house  revealed  quantities  of  blood 
stains  on  the  floor  and  on  a  cot  occupied  by  Peterson  as  a 
bed.  Blood  stains  on  the  steps  of  Faltin 's  house,  and  pools 
of  blood  and  brains,  a  large  bar  of  iron,  a  part  of  a  plow  with 
blood,  brains  and  light-colored  hair  on  it,  and  a  piece  of 
bloody  wood  were  found  near  the  front  door  of  the  house. 
The  pools  of  blood  and  the  iron  and  wood  were  covered  with 
hay  lately  thrown  over  them.  A  pair  of  bloody  overalls  and 
a  shirt  belonging  to  Faltin  were  found  in  the  vault  of  a 
privy.  Faltin  told  the  officer  who  arrested  him  that  Peter- 
son had  gone  to  the  mines  and  would  not  return  for  three 
days.  He  told  the  same  story  to  another  witness  in  the  jail. 
On  Friday,  prior  to  Monday,  the  9th  of  September,  Faltin 
was  digging  a  hole  between  the  declivity  and  his  Seventh 
street  line.  On  the  early  morning  of  the  9th  he  caused  a  load 
of  garbage  to  be  dumped  where  he  had  been  digging  on  Fri- 
day. The  officers  searched  for  the  body  of  Peterson,  without 
success,  until  the  12th  of  September,  when  it  was  uncovered 
at  the  place  Faltin  had  been  digging  and  had  caused  the 
garbage  to  be  dumped.  When  found,  the  head  was  crushed, 
one  arm  broken,  and  many  bruises  appeared  on  the  body. 
Peterson's  hair  was  of  a  light-brown  color  and  of  the  color 
of  the  hairs  found  on  the  piece  of  iron. 

After  the  accused  was  arrested  he  was  given  a  close  physi- 
cal examination  for  wounds.  The  arresting  officers  found  a 
blood  splotch  on  his  chest.    Later  on  examination  a  wounded 
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finger  was  found,  and  that  wound  was  healing.  No  other 
wounds  were  found  on  his  body.  After  the  body  was  found 
Faltin  told  a  fellow  prisoner,  one  Beekton,  the  circumstances 
of  the  killing.     Other  prisoners  heard  part  of  the  story. 

The  accused  made  his  statement  of  the  matter  as  a  witness. 
The  substance  of  his  statement  was  to  the  effect  that  on  the 
night  in  question  a  clock  had  sounded  an  alarm,  and  had 
awakened  Peterson.  This  had  irritated  Peterson,  and  Faltin 
and  Peterson  had  words  over  the  matter,  Peterson  accusing 
Faltin  of  having  purposely  set  the  alarm  to  annoy  him, 
and  Faltin  claiming  to  have  set  the  alarm  on  the  time  he 
expected  the  imgation  water  to  reach  his  farm.  A  few 
minutes  later  Pomero  and  two  of  his  Italian  friends  came 
in  the  room  and  demanded  that  Faltin  permit  them  to 
use  the  irrigating  water,  and  over  this  a  dispute  arose  be- 
tween Faltin  and  the  Italians.  During  the  dispute,  while 
Peterson  was  yet  in  bed,  he  remarked  that  someone  should 
kill  Faltin,  and  immediately  Pomero  and  his  two  friends  be- 
gan a  fight  with  Faltin.  They  got  Faltin  to  the  floor  in  a 
corner  twice,  and  dazed  him  by  hitting  him  over  the  head  a 
number  of  times  with  a  club.  Finally  he  escaped  by  jump- 
ing over  Peterson's  cot  and  going  out  into  the  yard.  Here 
he  stumbled  into  a  ditch  and  fell.  While  lying  in  the  small 
ditch,  slightly  on  one  side,  Peterson  appeared  over  him,  hold- 
ing him  down,  and  called  for  Pomero  by  name  of  *'Nick"  to 
come  and  help  him.  Then  Peterson  got  accused's  finger  in 
his  mouth  and  held  it  there.  Pomero  and  his  friends  came  to 
the  assistance  of  Peterson,  and  Pomero  had  the  piece  of  iron 
in  his  hands  and  began  to  strike  Peterson  over  and  about  the 
head  with  the  iron,  causing  the  blood  and  brains  to  splash 
over  Faltin,  some  blood  going  into  Faltin 's  mouth  and  over 
his  clothes.  After  Pomero  struck  several  blows,  Peterson 
appeared  to  be  dead,  and  then  Faltin,  with  the  assistance  of 
some  of  the  others,  placed  the  body  on  blankets  or  a  piece  of 
canvas  and  carried  it  out  among  the  sunflowers  and  weeds, 
and  wrapped  it  up  and  left  it  there.  Pomero  and  his  friends 
told  the  accused  if  he  reported  on  them  they  would  kill  him. 
One  of  the  party  went  with  the  accused  up  to  the  city  until 
the  accused  got  a  remedy  at  a  drug-store  for  his  many 
wounds,  and  also  got  two  cigars.  They  started  back,  and 
when  they  had  gone  a  short  distance  the  man  left  the  wagon, 
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and  accused  returned  home.  Wheii  he  returned  to  the  house 
he  scrubbed  the  floor  and  the  step  with  a  wet  gunny-sack  to 
remove  the  blood  stains.  He  threw  the  overalls  and  the  shirt 
in  the  privy.  He  scrubbed  the  blood  from  the  bridge.  He 
covered  the  blood  pools  and  piece  of  iron  and  wood  with  hay. 
He  went  to  the  haystack  and  threw  rubbish  about,  and  when 
the  garbageman  came  along  with  a  load  of  garbage  he  had  the 
man  dump  that  where  he  expected  to  fill  up  the  declivity. 
He  stated  that  he  was  using  a  shovel  on  Friday,  before  Mon- 
day, the  9th,  but  he  was  throwing  dirt  over  the  paper  dumped 
there,  so  that  the  garbageman  would  not  be  afraid  to  drive 
over  it  with  a  load.  Accused  said  he  told  the  officers  and 
the  prisoners  that  Peterson  had  gone  to  the  mines  and  would 
not  return  for  several  days,  and  admitted  that  statement  was 
untrue,  but  that  he  made  the  statement  through  fear  of  the 
Italians. 

The  transcript  of  the  reporter's  notes  of  the  oral  testi- 
mony taken  in  the  case  is  voluminous,  and  many  details  ap- 
pear there  which  are  not  mentioned  in  this  statement,  but 
the  essential  important  facts  relied  on  by  the  appellant  and 
by  the  respondent  appear.  Such  minor  details  that  are  im- 
portant appear  in  the  opinion.  The  verdict  was  received, 
and  judgment  of  conviction  followed,  and  the  death  penalty 
and  execution  fixed.  The  time  fixed  for  execution  has  long 
since  expired.  From  the  judgment  of  conviction  and  from 
an  order  refusing  a  new  trial  this  appeal  is  prosecuted. 

Messrs.  Struckmeyer  &  Jenckes,  for  Appellant. 

.  Mr.  Geo.  P.  Bullard,  Attorney  General,  and  Mr.  Leslie  C. 
Hardy,  Assistant  Attorney  General,  for  the  State. 

CUNNINGHAM,  J. — The  appellant  complains  of  certain 
instructions  give^  the  jury  by  the  court;  of  the  refusal  of 
the  court  to  give, instructions  requested  by  the  appellant;  of 
the  order  refusing  a.  new  trial ;  of  the  denial  of  challenges  of 
jurors;  of  the  admission, 9f  evidence;  of  the  rejection  of  evi- 
dence offered;  of  the  introduction  of  certain  testimony  be- 
cause the  witness  had  been  coqyicted  of  a  felony ;  of  the  mis- 
conduct of  the  prosecuting  attorney,  and  the  misconduct  of 
the  judge  during  the  trial. 
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The  first  instruction  attacked  by  appellant  ia  stated  to  be 
''not  an  'instruction,'  being  a  mere  philosophical  speculation 
and  argument,  and  caused  the  jury  to  place  too  great  a  reli- 
ance upon  the  circumstantial  evidence  adduced,  and  accord 
it  too  great  weight." 

The  court,  as  an  introductory  explanation  of  the  meaning, 
purpose,  and  use  of  circumstantial  evidence,  read  as  a  part 
of  his  instructions  from  East's  Pleas  of  the  Crown,  as  fol- 
lows: 

^^  Experience  has  shown  that  circumstantial  evidence  may 
be  offered  in  such  a  case ;  that  is,  that  a  body  of  facts  may  be 
proved  of  so  conclusive  a  character,  as  to  warrant  a  firm  be- 
lief of  the  fact,  quite  as  strong  and  certain  as  that  on  which 
discreet  men  are  accustomed  to  act,  in  relation  to  their  most 
important  concerns.  It  would  be  injurious  to  the  best  interests 
of  society  if  such  proof  could  not  avail  in  judicial  proceed- 
ings. If  it  was  necessary  always  to  have  positive  evidence, 
how  many  criminal  acts  committed  in  the  community,  de- 
structive of  its  peace  and  subversive  of  its  order  and  security, 
would  go  wholly  undetected  and  unpunished  t  The  necessity, 
therefore,  of  resorting  to  circumstantial  evidence,  if  it  is  a 
safe  and  reliable  proceeding,  is  obvious  and  absolute.  Crimes 
are  secret.  .Most  men  conscious  of  criminal  purposes,  and 
about  the  execution  of  criminal  acts,  seek  the  security  of  se- 
crecy and  darkness.  It  is  therefore  necessary  to  use  all  other 
modes  of  evidence  besides  that  of  direct  testimony,  provided 
such  proofs  may  be  relied  on  as  leading  to  safe  and  satisfac- 
tory conclusions ;  and,  thanks  to  a  beneficent  Providence,  the 
laws  of  nature  and  the  relations  of  things  to  each  other  are 
so  linked  and  combined  together  that  a  medium  of  proof  is 
often  thereby  furnished  leading  to  inference  and  conclusions 
as  strong  as  those  arising  from  direct  testimony. 

''On  this  subject  I  will  once  more  ask  attention  to  a  re- 
mark in  the  work  already  cited.  East's  Pleas  of  the  Crown, 
c.  5,  II:  'Perhaps,'  he  says,  'strong  circumstantial  evidence, 
in  cases  of  crimes  like  this,  committed  for  the  most  part  in 
secret,  is  the  most  satisfactory  of  any  form  whence  to  draw 
the  conclusions  of  guilt ;  for  men  may  be  seduced  to  perjury 
by  many  base  motives,  to  which  the  secret  nature  of  the 
offense  may  sometimes  afford  a  temptation,  but  it  can  scarcely 
happen  that  many  circumstances,  especially  if  they  be  such 
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over  which  the  accuser  could  have  no  control,  forming  to- 
gether the  links  of  a  transaction,  should  all  unfortunately 
concur  to  fix  the  presumption  of  guilt  on  an  individual,  and 
yet  such  a  conclusion  be  erroneous.' 

''Each  of  these  modes  of  proof  has  its  advantages  and  dis- 
advantages; it  is  not  easy  to  compare  their  relative  values. 
The  advantage  of  positive  evidence  is  that  it  is  the  direct 
testimony  of  a  witness  to  the  fact  to  be  proved,  who,  if  he 
speaks  the  truth,  saw  it  done;  and  the  only  question  is 
whether  he  is  entitled  to  belief.  The  disadvantage  is  that  the 
witness  may  be  false  and  corrupt,  and  that  the  case  may  not 
afford  the  means  of  detecting  his  falsehood." 

The  instruction  is  simply  a  part  of  a  discourse  upon  the 
different  technical  classes  of  evidence — direct  and  circum- 
stantial. The  different  classes  are  explained  and  compared 
and  their  reasons  for  existing  referred  to  and  explained. 
The  writer  speculates,  in  support  of  the  existence  of  and 
recognition  of  the  two  classes  of  evidence,  as  to  the  possibili- 
ties of  each  when  followed,  leading  to  the  truth,  and  suggests 
that  circumstantial  evidence  has  a  greater  claim  to  leading 
correctly  to  the  desired  goal  than  direct  evidence,  because 
circumstances  in  evidence  are  less  liable  to  be  subject  to 
change  than  direct  evidence;  that  direct  evidence  depends 
upon  the  truth  of  the  witness  stating  it,  while  circumstances 
are  fixed  witnesses,  inanimate  in  their  nature,  and  the  lan- 
guage they  speak,  when  once  known,  cannot  be  affected, 
changed  or  shaded.  Such  is  the  nature  of  circumstantial  evi- 
dence that,  although  by  perjury  any  particular  circumstance 
may  be  eliminated  from  the  case,  yet  no  perjury  can  affect  a 
circumstance  as  a  link  binding  the  perpetrator  of  a  crime  to 
hia  criminal  acts.  Whether  the  circumstance  exists  as  a  fact 
may  be  and  is  a  serious  question  in  most  cases,  but  in  this 
case  no  such  question  can  arise.  The  accused  has  admitted 
in  his  own  personal  testimony  the  existence  of  every  circum- 
stance relied  upon  by  the  prosecution  for  a  conviction.  The 
accused  has  admitted  his  presence  at  the  place  and  at  the 
time  of  the  homicide.  He  has  stated  that  the  deceased  met 
his  death  from  the  identical  weapon  which  tKe  prosecution 
claims  caused  his  death.  He  has  admitted  that  the  death  was 
caused  under  such  circumstances  as  makes  the  perpetrator 
guilty  of  murder.    He  has  admitted  his  connection  with  the 
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digging  in  the  ground  at  the  place  the  body  of  deceased  was 
found  buried.  His  connection  with  that  place  was  prior  to 
the  homicide  in  digging  a  place  to  receive  the  body,  and  after 
the  homicide  he  admits  he  was  there  throwing  garbage  over 
the  place  where  the  body  was  later  found  buried.  He  ad- 
mits that  he  made  untrue  statements  of  the  disappearance  of 
the  deceased.  All  these  matters  were  circumstances  in  evi- 
dence, and  their  existence  is  not  in  dispute.  The  only  ques- 
tion of  dispute  in  the  case  was  whether  Faltin  killed  Peterson 
with  the  iron  bar,  or  whether  Pomero  killed  Peterson  with  the 
iron  bar.  If  Pomero  killed  Peterson,  as  Faltin  says  he  did, 
then  Faltin  has  committed  no  crime,  and  the  incriminating 
circumstances  in  evidence  connecting  Faltin  with  the  commis- 
sion of  the  homicide  are  fully  explained  to  his  advantage.  If 
Pomero  did  not  kill  Peterson,  then  the  circumstances  in 
evidence  point  to  Faltin  and  to  no  other  person,  as  the 
one  who  committed  the  crime  after  a  well-matured  design 
to  kill  and  dispose  of  the  body.  The  only  explanation  of  the 
incriminating  circumstances  made  by  Faltin  turns  upon  the 
truth  or  falsity  of  Faltin 's  evidence  of  who  actually  struck 
the  blows  that  killed  Peterson.  If  Pomero  did  not  strike  the 
blows,  as  Faltin  claims  he  did,  then  Faltin  has  made  no 
satisfactory  explanation  of  his  actions  leading  up  to  the 
time  of  the  killing  and  following  immediately  thereafter. 
His  acts  are  unexplained  in  any  other  contingency  than  that 
Peterson  was  actually  killed  by  Pomero  while  Pomero  and 
his  friends  were  trying  to  kill  Faltin.  The  jury  had  both 
direct  evidence  of  the  manner  and  means  of  the  homicide, 
and  they  had  direct  and  circumstantial  evidence  of  the  iden- 
tity of  the  perpetrator  of  the  crime.  Who  was  that  perpe- 
trator was  the  vital  question  of  fact  for  the  jury's  determina- 
tion. The  record  standing  in  such  condition,  the  court  un- 
dertook to  explain  to  the  jury  why  both  kinds  of  evidence 
are  competent  to  establish  the  facts  for  which  offered. 

Following  immediately  the  discourse  above  complained  of, 
the  court  says : 

'*The  circumstances,  taken  together,  should  be  of  a  conclu- 
sive nature  and  tendency,  leading  on  the  whole  to  a  satisfac- 
tory conclusion,  and  producing  in  effect  a  reasonable  and 
moral  certainty  that  the  accused,  and  no  one  else,  committed 
the  offense  charged.    It  is  not  sufficient  that  they  create  a 
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probability,  though  a  strong  one;  and  if,  therefore,  assuming 
all  the  facts  to  be  true  which  the  evidence  tends  to  establish, 
they  may  yet  be  accounted  for  upon  any  hypothesis  which 
does  not  include  the  guilt  of  the  accused,  the  proof  fails.  It 
is  essential,  therefore,  that  the  circumstances  taken  as  a 
whole,  and  giving  them  their  reasonable  and  just  weight,  and 
no  more,  should  to  a  moral  certainty  exclude  every  other 
hypothesis." 

Later  in  the  instruction,  after  saying  that  the  evidence  re- 
lied upon  by  the  state  is  circumstantial  evidence,  the  court 
says: 

''And  the  state  seeks  to  connect  the  defendant  with  the 
crime  by  showing  a  chain  of  circumstances  leading  up  to  it 
and  connected  with  it  and  the  defendant,  and  this  circum- 
stantial evidence.  And  I  will  say  to  you  that  the  evidence 
which  has  been  received  in  this  case  is  legal  and  competent, 
and  if  it  is,  in  your  mind,  of  such  a  character  as  to  exclude 
every  reasonable  theory  or  hypothesis  other  than  that  of  the 
defendant's  guilt,  beyond  a  reasonable  doubt,  then  and  in 
that  event  it  should  be  given  the  same  weight  by  you  as  would 
direct  evidence  of  the  fact  alleged.  Circumstantial  evi- 
dence, when  competent  and  when  complete  and  satisfying 
to  your  mind,  as  has  been  charged,  is  entitled  to  the  same 
weight  that  direct  evidence  is." 

Then  later  in  the  instruction  the  court  says : 

''The  value  of  circumstantial  evidence  depends  upon  the 
conclusive  nature  and  tendency  of  the  circumstances  relied 
on  to  establish  a  controverted  fact.  The  facts  proven  must 
not  only  be  consistent  with  guilt,  but  inconsistent  with  inno- 
cence. Such  evidence  is  insufficient  where,  assuming  all  to 
be  proved  which  the  evidence  tends  to  prove,  some  other  rea- 
sonable hypothesis  of  innocence  may  still  be  true,  for  it  is  the 
actual  exclusion  of  every  other  reasonable  hypothesis  but  that 
of  guilt  which  invests  mere  circumstances  with  the  force  of 
proof.  What  circumstances  will  amount  to  proof  can  never 
be  matter  of  general  definition ;  the  legal  test  is  the  sufficiency 
of  the  evidence  to  satisfy  the  understanding  and  conscience 
of  the  jury  beyond  a  reasonable  doubt." 

Still  later  the  oourt  said:  "You  are  instructed  that,  where 
it  is  attempted  to  prove  the  defendant's  guilt  in  a  criminal 
prosecution  by  circumstantial  evidence,  then  I  charge  you 
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that  in  such  a  case  the  circumstances  establishing  the  defend- 
ant's guilt  must  be  clear  and  convincing  and  satisfy  you  to 
a  moral  certainty  and  beyond  a  reasonable  doubt  of  the  de- 
fendant's  guilt,  and  if  the  chain  of  circumstances  be  incom- 
plete, or  if  there  be  in  your  mind  a  reasonable  doubt  as  to  the 
existence  or  the  truth  of  one  of  the  links  in  the  chain  without 
which  the  chain  is  broken  and  incomplete,  then  the  guilt  of 
the  defendant  has  not  been  proved  beyond  a  reasonable 
doubt." 

From  these  many  instructions,  which  must  all  be  consid- 
ered with  the  instruction  complained  of,  can  it  be  possible 
that  the  jury  understood  that  they  must  give  circumstantial 
evidence  more  or  greater  weight  in  their  deliberations  than 
they  could  give  direct  evidence,  simply  because  the  court 
compared  the  two  classes  of  evidence  in  an  introductory  state- 
ment which  he  read  from  a  book,  or  qilioted  from  a  book,  stat- 
ing at  the  time  he  was  so  reading  or  quoting!  We  think 
not.  The  quotation  was  uncalled  for  as  an  instruction.  The 
law  upon  a  given  subject  is  not  found  in  the  language  used, 
but  in  the  principle  found  in  the  language  used,  conveyed 
to  the  understanding  through  the  language  used.  The  same 
principle  may  be  found  running  through  and  lending  the 
chief  color  to  a  great  many  cases,  which  at  a  glance  would 
seem  to  be  foreign,  the  one  from  the  other,  yet  akin  in  some 
particular,  such  as  dependent  upon  circumstantial  evidence, 
but  an  instruction  upon  circumstantial  evidence  in  one  case 
might  be  correct  when  given,  but  if  given  in  the  same  words 
in  another  case,  owing  to  different  facts,  such  instruction 
might  be  meaningless,  harmless,  or  harmful.  So,  while  in 
this  record  the  extract  quoted  from  the  venerable  authority 
upon  criminal  law  is  correct,  interesting,  entertaining,  and 
instructive  to  a  student,  it  is  not  warranted  as  an  instruction 
to  a  jury,  but  under  the  state  of  this  record  no  possible  harm 
could  seem  to  result  to  the  accused.  The  rule  of  law  appli- 
cable was  fully  covered  by  the  court  in  later  instructions  and 
as  favorably  to  accused's  case  as  he  could  expect,  and  there- 
fore no  injury  would  appear  to  result  from  the  uncalled  for 
dissertation  on  the  subject. 

The  appellant  complains  of  the  following  paragraph  of  the 
instruction : 

XVII  Axis.— 19 
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'"The  court  further  instructs  tlie  jury  that,  in  arriving  at 
a  verdict  in  this  case,  you  are  the  sole  judges  of  the  facts 
and  credibility  of  each  and  every  witness  introduced  in  this 
case,  and  you  have  the  right  to  disregard  the  testimony  of 
any  witness  or  witnesses  who,  in  the  opinion  of  the  jury,  may 
have  testified  falsely  in  this  case,  or  give  to  the  testimony  of 
any  such  witness  such  weight  as,  in  the  opinion  of  the  jury, 
the  same  may  be  entitled  to,  and  in  ascertaining  such  weight 
the  jury  may  take  into  consideration  the  character  and  mo- 
tive of  the  witnesses  as  disclosed  by  the  evidence  in  this  case. 
And  if  you  believe  that  any  witness  has  testified  falsely,  you 
are  at  liberty  to  disregard  his  testimony  excepting  only  so 
far  as  his  testimony  may  be  corroborated  by  the  testimony  of 
other  credible  evidence/' 

The  objection  made  is  that  before  the  jury  are  justified  in 
disregarding  all  the  testimony  of  a  witness  who  has  given 
false  testimony,  the  jury  must  be  satisfied  that  such  false 
testimony  must  have  been  given  concerning  a  fact  material 
to  the  issue  on  trial,  and  given  by  the  witness  willfully  know- 
ing it  to  be  false;  Such  unquestionably  is  the  rule.  Later  in 
^the  instruction  we  find  the  court  saying  to  the  jury : 

'*If  the  jury  believe  from  the  evidence  that  any  witness  in 
this  cause  has  willfully  sworn  falsely  on  this  trial  as  to  any 
matter  or  thing  material  to  the  issues  in  the  case,  then  the 
jury  are  at  liberty  to  disregard  his  entire  testimony,  except 
in  so  far  as  it  has  been  corroborated  by  other  evidence,  or 
by  the  facts  and  circumstances  proved  on  the  trial." 

ThiB  instruction  corrects  the  error  complained  of  in  the 
former  paragraph,  but  it  is  not  correct  by  failing  to  state 
that  the  testimony  must  be  corroborated  by  other  ''credible*' 
evidence. 

Still  later  in  the  instruction  the  following  appears : 

''If  you  believe  that  any  witness  has  willfully  testified 
falsely  as  to  any  material  fact  in  the  case,  you  are  at  liberty 
to  disregard  the  entire  testimony  of  such  witness,  except  in  so 
far  as  it  may  be  corroborated  by  other  credible  evidence  ap- 
pearing in  the  case." 

These  instructions,  considered  together  as  a  whole,  correctly 
lay  down  the  rule  of  law  by  which  the  jury  may  arrive  at  the 
facts  from  the  evidence  in  question. 
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The  appellant  complains  tliat  the  instruction  precludes  a 
conviction  of  manslaughter  in  case  the  jury  find  the  inten- 
tional killing  was  done  upon  a  sudden  quarrel  or  in  the  heat 
of  passion.  Under  the  facts  of  this  case  no  verdict  of  man- 
slaughter could  properly  stand,  for  the  reason  there  appears 
no  evidence  to  support  such  a  charge.  The  appellant  claims 
that  another,  not  he,  killed  Peterson.  There  is  no  evidence 
of  a  sudden  quarrel  or  heat  of  passion  existing  between  appel- 
lant and  the  deceased  resulting  in  the  commission  of  the 
homicide  by  appellant.  An  instruction  on  manslaughter  un- 
der the  facts  disclosed  would  have  been  inappropriate  to  any 
facts  in  the  case. 

The  court  refused  the  following  instruction  requested  by 
the  appellant: 

'*  Though  you  may  find  that  the  defendant  killed  Carl 
Peterson  at  the  time  named  in  the  information,  and  though 
you  may  further  find  that  such  killing  constituted  murder, 
yet  I  charge  you,  notwithstanding  such  finding,  if  you  find 
from  the  evidence  that  such  killing  was  done  upon  the  sudden 
heat  of  passion  during  a  quarrel  between  the  defendant  and 
Carl  Peterson,  and  that  the  killing  was  done  without  the  de- 
fendant having  formed  a  willful,  deliberate  and  premeditated 
intent  to  take  the  life  of  Carl  Peterson,  or  if  in  your  mind 
a  reasonable  doubt  thereof  exists,  then  I  charge  you  that  you 
cannot  find  the  defendant  guilty  of  murder  in  the  first  de- 
gree." ^i 

This  instruction  was  properly  refused.  First,  there  is  no 
evidence  of  sudden  heat  of  passion  between  the  accused  and 
deceased  resulting  in  the  commission  of  the  homicide  by  the 
accused,  because  accused  claims  he  did  not  kill  Peterson,  and 
that  part  of  the  requested  instruction  is  without  the  support 
of  evidence;  next,  the  instruction  is  calculated  to  mislead 
the  jury  into  the  belief  that  a  deliberate  and  premeditated 
design  to  kill  cannot  be  formed  when  heat  of  passion  arises 
upon  a  sudden  quarrel,  and  that  in  order  to  form  a  deliberate 
intention  to  kill,  time  in  which  to  form  that  design  must  be 
shown,  but  the  law  is  otherwise.  No  appreciable  length  of 
time  is  required  to  exist  for  deliberation  and  premeditation ; 
the  fact  that  the  killing  results  from  deliberation  and  pre- 
meditation is^  all  that  the  law  requires  to  justify  a  finding  of 
murder  of  the  first  degree. 
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Instructions  were  requested  and  refused  dealing  with  the 
degrees  of  murder  and  manslaughter.  An  examination  dis- 
closes that  the  court  fully  and  fairly  gave  all  such  instruc- 
tions as  the  facts  of  the  case  warrant.  No  good  purpose  will 
result  from  a  discussion  of  the  assignments  in  detail. 

The  accused  requested  an  instruction  that  the  testimony 
of  witnesses  Pomero  and  his  wife,  if  they  were  found  to  be 
accomplices,  should  be  corroborated  before  a  conviction  could 
be  had.  The  evidence  nowhere  intimates  that  these  witnesses 
were  accomplices  of  the  accused.  The  accused  testified  alone 
that  Pomero  killed  Peterson,  and  Pomero 's  wife  was  present 
encouraging  the  killing.  From  this  the  inference  to  be  drawn 
would  be  that  Pomero  was  intending  to  kill  accused,  and 
thought  he  was  killing  accused  while  he  was  killing  Peterson. 
That  instruction  had  no  relation  to  the  facts  of  the  case  in 
any  possible  light.  The  witnesses,  from  accused's  testimony, 
were  not  his  accomplices ;  they  were  his  adversaries ;  and  his 
testimony  is  the  only  evidence  in  the  record  that  remotely 
connects  Pomero  and  his  wife  with  the  killing. 

The  ninth  and  tenth  assignments  are  untenable  for  the  same 
reasons  last  given. 

The  accused  requested  an  instruction  dealing  with  state- 
ments of  an  incriminating  nature  made  by  one  accused  of 
crime  to  an  officer,  and  instructing  that  such  statements  must 
have  been  voluntarily  made  without  any  influence  of  hope  or 
fear.  Such  instruction  was  properly  refused.  An  examina- 
tion of  the  record  discloses  no  issue  of  the  voluntary  nature 
of  the  statements  made  by  the  accused.  He  denies  that  he 
made  any  such  statements  as  testified  to  by  the  officer,  and 
gives  his  version  of  what  he  did  state. 

Error  is  based  upon  the  refusal  of  the  court  to  instruct  as 
follows : 

''I  charge  you  that  confessions  or  admissions  of  guilt  are  to 
be  received  by  the  jury  with  great  caution,  and  unless  sup- 
ported by  other  evidence  in  the  case  are  not  sufficient  to  con- 
vict." 

This  instruction  requests  an  expression  of  opinion  by  the 
court  upon  the  weight  to  be  given  confessions  or  admissions. 

''The  general  rule  is  that  the  weight  and  credibility  of  con- 
fessions are  to  be  determined  by  the  jury  under  all  the  cir- 
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cumstances  of  the  case,  and  that  the  court  would  not  express 
any  opinion  as  to  their  weight."     12  Cyc.  600. 

The  requested  instruction  ignores  this  general  rule,  and 
was  properly  refused. 

Many  other  errors  are  alleged,  and  we  have  carefully  ex- 
amined them,  but  find  no  errors  that  affect  the  substantial 
rights  of  the  accused.' 

The  record  is  voluminous,  but  upon  the  whole  case  it  ap- 
pears that  substantial  justice  has  been  done.  Section  1170, 
Penal  Code  of  Arizona  1913.  The  decisive  issue  of  fact  was 
whether  defendant,  Faltin,  or  witness  Pomero  struck  the 
fatal  blow.  The  jury  determined  that  question  against  the 
contention  of  Faltin  upon  substantial,  convincing  evidence. 
The  many  objections  raised  and  referred  to  above  generally 
have  but  slight  bearing  upon  the  determination  of  the  main 
issue,  and  for  that  reason  a  discussion  would  extend  this 
opinion  to  undue  length  without  profit  to  the  accused,  the 
bar  or  the  court. 

No  reversible  error  appearing  in  the  record,  the  judgment 
of  conviction  is  affirmed,  and  judgment  is  hereby  entered 
fixing  the  time  when  the  original  sentence  of  death  shall  be 
executed  as  required  by  section  1177  of  the  Penal  Code  of 
Arizona  of  1913. 

Affirmed. 

KOSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 


[Criminal  No.  370.    Filed  September  23,  1915.] 
[151  Pac.  947.] 

ATHA  M.  LEONARD  and  JOHN  TOMLIN,  Appellants,  v. 
STATE,  Respondent. 

1.  Cbiminal  Law — Continuanck. — In  a  prosecution  for  murder,  an  aiB- 
davit  for  continuance,  stating  that  the  absent  witness  would  testify 
to  threats  against  defendant  by  decedent,  which  failed  to  set  forth 
any  overt  act  justifying  evidence  of  threats,  was  not  ground  for 
continuance,  since,  before  threats  may  be  proved  as  a  justification 
for  taking  life,  evidence  of  some  overt  act  or  hostile  demonstration 
on  the  part  of  deceased  must  be  shown. 
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2.  Criminal  Law — Dbfensbs.— A  defendant,  under  the  general  plea  of 

not  guilty,  maj  set  up  the  defense  of  insanity,  alibi  or  self-defense. 

3.  CuMiNAL  Law — Trial — Continuancb — Atfidayit  on  Information 

AND  Belief. — In  a  prosecution  for  murder,  where,  an  affidavit  for 
continuance  stated  that  the  desired  witness  communicated  to  defend- 
ant the  threat  of  deceased,  which  it  was  stated  the  witness  would 
testify  to,  so  Chat  the  affiant's  knowledge  of  the  fact  must  have 
been  obtained  from  the  defendant,  and  not  the  witness,  although 
affiant  did  not  say  from  whom  he  got  his  information,  such  affidavit 
was  defective,  since  an  affidavit  should  not  be  based  on  information 
and  belief. 

4.  Criminal  Law — Appeal  and  Error — Invited  Error — Remarks  of 

Court  and  Prosecutor. — In  a  prosecution  for  murder,  where,  be- 
fore the  adjournment  for  the  day,  defendant's  counsel  stated  in 
open  court  that  they  desired  the  jury  to  remain  together  until  the 
case  was  closed,  to  which  the  court  stated  that  he  would  not  take 
the  step  of  his  own  volition,  but  would  do  so  if  counsel  filed  written 
request  as  reqtdred  by  statute,  and  the  prosecuting  attorney  stated 
that  he  did  not  think  the  court  should  keep  the  jury  together  unless 
counsel  complied  with  all  the  requirements,  on  appeal  defendant 
could  not  complain  of  the  statements  of  the  court  and  prosecutor 
-  as  a  violation  of  Penal  Code  of  1913,  section  1063,  providing  that 
the  court  shall  not  mention  in  the  presence  of  the  jury  which  party 
requested  that  they  be  kept  together,  since  the  replies  were  invited 
by  the  oral  manner  in  which  defendant's  counsel  preferred  their 
request. 

5.  Criminal  Law — Trial — Bemarxs  of  Counsel. — In  a  prosecution  for 

murder,  where  defendant's  counsel  orally  requested  that  the  jury 
be  not  allowed  to  separate  before  the  end  of  the  trial,  the  state- 
ment at  the  close  of  the  evidence,  in  a  colloquy  between  court  and 
counsel,  by  the  prosecuting  attorney,  that  the  jury  was  not  locked 
up  on  the  prosecution's  application,  was  not  prejudicial  error,  as  it 
was  merely  repeating  a  fact  of  which  the  jury  were  aware  through 
defendant's  counsel. 
0.  Homicide — Evidence — Commission  of  Burolart. — ^Where  defend- 
ants, after  killing  a  city  marshal,  stole  a  buggy  and  fled,  and  there- 
after broke  into  a  store  to  supply  themselves  with  food  and  cloth- 
ing, in  the  prosecution  for  the  murder,  defendants  being  identified 
as  the  parties  who  committed  the  burglary,  and  it  being  established 
that  the  same  persons  committed  both  crimes,  evidence  of  such 
breaking  was  admissible  as  one  of  the  circumstances  of  their  flight, 
identifying  them  as  the  murderers,  since  the  facts  of  an  accused's 
flight,  escape,  resistance  to  arrest,  concealment,  assumption  of  false 
name,  and  related  conduct,  are  admissible  as  evidence  of  conscious- 
ness of  guilt,  and  so  of  guilt  itself. 

[As  to  homicide  in  commission  of  burglary,  see  note  in  00  Am. 
8t  Bep.  570.] 
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7.  HOMiciDX — EviDKNCB — MOTIVB. — In  a  prosecution  for  murder  of  a 

city  marshal,  evidence  that  one  of  the  defendants  had  been  jailed 
some  time  before  bj  the  decedent,  and  that  the  other  defendant  had 
trouble  vnth  decedent  four  years  before  the  homicide,  was  admis- 
sible as  showing  motive. 

8.  Cbiminal  Law — Tbial — ^Bemasks  or  CotmsKL. — In  a  prosecution  for 

homicide,  where  the  prosecuting  attorney,  answering  an  objection 
bj  defendants  to  the  introduction  of  evidence,  stated  that  it  could 
not  prejudice  the  defendants  in  the  jury's  eyes,  that  nothing  could 
so  prejudice  them,  in  view  of  the  fact  that  the  case  was  clear,  with- 
out doubt  as  to  the  persons  who  committed  the  crime,  or  their  justi- 
fication for  it,  the  language  was  harmless  to  defendants. 

9.  HOMICIDE^EVIDENGE — ChABACTKE     07     DBOBASKD — NEQATIVB     TESTI- 

MONY.— In  a  prosecution  for  murder,  where  defendants  set  up  self- 
defense  and  undertook  to  prove  that  deceased,  a  city  marshal,  was  a 
man  of  turbulent  and  violent  character,  the  negative  rebutting  tes- 
timony of  witnesses,  who  had  lived  in  the  same  community  with  him 
for  a  number  of  years,  that  they  had  never  heard  his  reputation  for 
peace  and  quiet  questioned,  was  admissible  as  the  best  possible  evi- 
dence on  the  point. 

10.  GBiiiiNAL  Law — Trial  —  Instbuctions  —  Repetition.  —  Bequested 

charges,  fully  covered  by  others  given,  need  not  be  repeated. 

APPEAL  from  the  Superior  Court  of  the  County  of  Mari- 
copa.   J.  C.  Phillips,  Judge.    Affirmed. 

Mr.  R.  H.  Brumback,  for  Appellants. 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  Leslie  C. 
Hardy  and  Mr.  Geo.  W.  Harben,  Assistant  Attorneys  Gen- 
eral, for  the  State. 

BOSS,  C.  J. — ^The  appellants  were  convicted  of  the  crime 
of  murder,  committed  on  November  12,  1913,  in  Maricopa 
county,  with  the  penalty  of  death  affixed.  From  the  judgment 
of  conviction,  the  appellants  prosecute  this  appeal,  and  assign 
numerous  errors.  For  a  better  understanding  of  the  errors 
assigned,  we  give  an  outline  of  the  evidence. 

Between  7:30  and  8  o'clock  P.  M.,  November  12,  1913,  at 
Mesa,  on  the  comer  of  North  Main  and  Robinson  streets,  two 
bicycles  were  stolen.  Two  parties  were  seen  by  0.  L.  Pickens 
approach  near  where  he  lived,  and  not  very  far  from  where 
the  bicycles  were  taken,  when  one  of  them  broke  a  lock  on  one 
of  the  bicycles.    They  then  got  on  the  wheela  and  rode  very 
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rapidly  along  the  street  by  his  house.  About  9  or  9:30 
o^elock  the  owners  discovered  their  loss,  whereupon  H.  S. 
Peterson,  who  was  the  city  marshal  of  Mesa,  and  Pickens, 
James  McDonald  and  Ivan  McDonald  took  up  the  tracks  of 
the  bicycles  and  followed  them  for  a  short  distance  only, 
when  the  pursuing  party  saw  two  men  some  500  feet  ahead 
of  them  get  on  to  bicycles  and  make  off  in  the  opposite  direc 
tion.  Peterson,  who  had  with  him  a  bicycle,  followed  along 
the  road  after  the  other  two  bicyclists,  and  the  other  parties, 
Pickens  and  McDonalds,  took  short  cuts  across  some  inclos- 
ures.  It  was  not  long  until  Pickens  heard  Peterson  say, 
"Stop  there,  boys!"  Almost  instantly  he  says  he  heard 
seven  shots — six  in  quick  succession,  and  the  seventh  after  a 
slight  intermission.  When  he  arrived  Peterson  was  lying  in 
or  near  the  middle  of  the  road.    He  said : 

"I  am  shot  all  to  pieces,  and  I  don't  see  why  they  done  it. 
I  don't  know  why  they  done  it,"  or  "I  don't  see  why  they 
done  it." 

The  McDonalds  had  arrived  before  Pickens,  and  when  they 
reached  Peterson  three  bicycles  were  lying  on  the  ground 
some  15  feet  apart.  Two  of  the  bicycles  were  afterward  iden- 
tified as  the  ones  stolen.  The  parties  who  had  taken  the 
bicycles  and  who  had  shot  Peterson  had  fled.  Peterson  was 
shot  in  some  five  or  six  places.  He  lived  only  a  short  time. 
The  only  identification  of  the  parties  who  shot  him,  that  he 
gave,  was  that  they  were  ''white  men"  (not  Mexicans).  The 
appellants  left  the  scene  of  the  killing  on  foot,  and  on  the 
following  day  the  officers  took  up  their  tracks  and  traced 
them  to  Longmore's  ranch,  about  a  mile  and  a  half  distant, 
where  they  entered  the  Longmore  stables  and  took  a  horse, 
harness  and  buggy.  The  buggy  was  found  the  next  day  in 
Phoenix,  where  it  had  been  abandoned  in  lieu  of  two  horses 
and  two  saddles  belonging  to  George  Tisdale,  for  whom  they 
had  before  that  worked.  Between  Five  and  Six  Points,  in 
Phoenix,  they  got  some  bedding  of  their  own  and  proceeded 
nortb.  The  night  of  the  12th  someone  entered  the  store  of 
Geo.  Irving,  at  Alhambra,  some  five  miles  north  of  Phoenix, 
taking  therefrom  some  overalls,  shirts,  gloves,  bacon  and 
flour.  Some  of  the  articles  taken  from  the  store  were  in  the 
possession  of  appellants  when  arrested,  and  were  identified 
by  Irving  as  his  property.    The  officers  were  able  to  trace 
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appellants  in  their  flight  hy  reason  of  these  different  takings 
of  property,  until  they  passed  on  out  of  the  much-traveled 
communities  into  the  desert,  and  then  their  tracks  were  foU 
lowed  north,  via  Brills  Tank,  Wickenburg,  Congress  Junction, 
and  to  Date  Creek,  in  Yavapai  county,  where  on  the  four- 
teenth day  of  November,  about  1  o'clock,  the  officers  overtook 
them  in  camp,  preparing  a  meal.  They  were  searched,  and 
each  was  found  to  be  carrying  a  revolver.  They  had  two  of 
the  horses — one  belonging  to  Longmore  and  one  to  Tisdale — 
and  two  saddles  and  some  of  the  property  taken  from  Irving 's 
store. 

The  appellants  voluntarily  told  the  officers  that  they  had 
killed  Peterson,  but  claimed  that  they  had  been  compelled  to 
do  so  in  their  self-defense.  They  also  described  to  the  officers 
their  flight  and  the  means  used  to  effect  it — ^as  the  taking  of 
Longmore 's  horse,  buggy  and  harness,  the  two  horses  and 
saddles  of  Tisdale,  the  bedding,  and  the  route  taken.  They 
admitted  they  entered  the  Irving  store  and  got  the  articles 
found  on  them. 

The  prosecution,  for  the  purpose  of  showing  motive  on  the 
part  of  appellants,  introduced  evidence  that  Leonard,  some 
three  or  four  years  previous  to  the  homicide,  had  lived  in 
Mesa,  and  that  Peterson,  as  city  marshal,  had  on  at  least  two 
occasions  had  to  reprimand  or  discipline  him;  that  about  a 
month  prior  to  the  homicide  Tomlin  had  gone  to  Mesa,  and 
because  of  his  behavior  was  put  in  jail  overnight.  Leonard 
in  his  behalf  introduced  evidence  of  the  same  troubles  be- 
tween him  and  Peterson,  and  of  threats  by  Peterson  that  he 
would  kill  Leonard  the  first  chance  he  got.  It  was  the  con- 
tention of  appellants  that  Peterson,  upon  overtaking  them  and 
discovering  Leonard,  undertook  to  carry  out  these  threats, 
and  without  any  overt  act  upon  their  part  he  drew  his  gun 
and  shot  Leonard  in  the  leg,  and  that  what  they  did  was  in 
self-defense. 

The  appellants  also  testified  that  on  the  afternoon  of  No- 
vember 12th  they  left  Phoenix  and  walked  to  Mesa,  seeking 
work  with  a  building  contractor  by  name  of  Jennings,  who 
was  constructing  a  building  at  Mesa.  They  said  they  made 
inquiry  of  a  man  named  Blacky  Cleveland  as  to  the  where- 
abouts of  Jennings,  and  were  informed  that  he  was  in  Tempe ; 
that  they  took  the  two  bicycles  and  rode  them  to  Tempe, 
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where  they  remained  but  a  few  minutes,  and,  failing  to  find 
Jennings,  for  whom  they  were  looking,  they  returned  to  Mesa, 
arriving  in  the  outskirts  of  the  town  about  8  o'clock  in  the 
evening;  that,  while  riding  along  the  streets  of  Mesa,  they 
heard  someone  behind  them  call,  "Stop,  or  I  will  stop  you!" 
that  they  stopped,  and  when  Peterson  came  up  to  them  he 
reached  for  his  gun  and  said  to  Leonard,  ''Now,  I  have  got 
you,"  and  shoved  it  in  Leonard's  stomach,  who  knocked  it 
down,  when  it  went  off,  striking  Leonard  in  the  leg;  that 
they  then  shot  Peterson,  as  above  stated,  some  five  or  six 
times.  No  one  saw  the  appellants  in  Mesa  or  Tempe  on  the 
12th,  or  at  least  no  one  is  shown  to  have  seen  them,  except 
Pickens,  when  they  took  the  bicycles.  Blacky  Cleveland,  of 
whom  they  say  they  made  inquiry  for  Jennings,  swore  that 
he  did  not  see  them  in  Mesa,  and  that  they  did  not  inquire 
of  him  for  Jennings.  The  only  description  given  of  them  by 
Peterson  was  that  they  were  "white  men."  No  one  knew 
who  had  killed  Peterson  until  the  appellants  were  traced  to 
Date  Creek,  in  Yavapai  county,  and  arrested.  All  that 
was  known  was  that  the  persons  who  stole  the  bicycles  before 
the  homicide,  and  the  horses,  buggy,  harness  and  stuff  from 
Irving 's  store  at  Alhambra  after  the  homicide,  were  the  per- 
sons who  killed  Peterson. 

The  theory  of  the  prosecution  was  that  the  appellants  killed 
the  city  marshal  out  of  revenge,  because  he  had  reprimanded 
or  disciplined  Leonard  as  related,  and  had  put  Tomlin  in  the 
city  jail ;  that  appellants  did  not  go  to  Mesa  seeking  employ- 
ment, as  claimed  by  them,  but  that  they  went  to  do  just  what 
they  did  do ;  that  they  took  the  bicycles  as  a  decoy,  to  lure  the 
city  marshal  to  the  outskirts  of  Mesa,  for  the  sole  and  only 
purpose  of  taking  his  life.  The  theory  of  the  appellants  was 
that  the  city  marshal,  upon  overtaking  them,  at  once  pro- 
ceeded to  put  into  execution  the  threats  made,  or  claimed  to 
have  been  made,  by  him  that  he  would  kill  Leonard  the  first 
chance.  We  will  take  up  and  consider  the  assignments  some- 
what in  the  order  they  have  been  presented  to  us  in  appel- 
lants' brief. 

On  the  morning  of  the  day  the  case  was  set  for  trial,  Feb- 
ruary 19,  1914,  the  appellants  filed  an  application  for  a  con- 
tinuance on  account  of  the  absence  of  a  witness.  The  affi- 
davit for  continuance  was  made  by  one  of  the  attorneys 
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for  appellants,  and,  omitting  that  part  showing  diligence  and 
the  inability  of  the  witness  to  attend  on  account  of  sickness, 
and  that  she  was  a  nonresident  of  Arizona,  the  afiSdavit  pro- 
ceeded: 

"Affiant  farther  says  that  he  expects  to  prove  by  said  Mrs. 
Theo  Young  the  following  facts:  That  she  is  a  sister  of  de- 
fendant Atha  M.  Leonard.  That  at  various  times  prior  to 
November  12,  1913,  the  deceased,  H.  S.  Peterson,  did  in  the 
presence  of  the  said  Mrs.  Theo  Young  make  certain  threats 
against  the  life  of  said  defendant  Atha  M.  Leonard ;  he,  the 
said  H.  S.  Peterson,  using  words  substantially  as  follows:  'I 
will  kill  him  (referring  to  defendant  Atha  M.  Leonard)  the 
first  chance  I  get.'  That  she,  the  said  Mrs.  Theo  Young, 
afterward  and  before  the  12th  day  of  November,  1913,  com- 
municated to  and  told  said  defendant  Atha  M.  Leonard  of 
such  threats  made  by  said  H.  S.  Peterson,  and  by  reason  of 
such  threats  made  as  aforesaid  by  the  said  H.  S.  Peterson 
defendant  Atha  M.  Leonard  was  put  in  great  fear  of  his  life. 
That  affiant  is  informed  and  believes  that  said  Mrs.  Theo 
Young  will  testify  to  certain  other  matters  material  to  the 
defense  of  this  cause,  the  matters  and  subdtance  of  which  your 
affiant  is  not  at  this  time  fully  informed.  Affiant  further  says 
that  if  a  continuance  of  the  trial  of  this  action  be  granted 
until  a  further  date  he  will  be  able,  as  he  believes  and  in- 
tends, to  procure  the  attendance  of  said  witness,  or  take  her 
deposition." 

The  continuance  was  denied,  and  we  think  properly  so. 
It  is  elementary  that,  before  threats  may  be  proved  as  a  jus- 
tification for  taking  Uf e,  evidence  of  some  overt  act  or  hostile 
demonstration  on  the  part  of  the  deceased  must  first  be 
shown.  The  affidavit  is  lacking  in  its  failure  to  set  forth  any 
fact  justifying  evidence  of  threats.  From  an  inspection  of 
it  by  the  court,  the  defense  of  self-defense  could  not  be  dis- 
covered. The  appellants  had  pleaded  not  guilty,  and  under 
that  plea  it  is  true  that  self-defense  could  be  interposed — so 
could  insanity  or  an  alibi.  The  affidavit  was  also  defective, 
in  that  it  was  based  on  information  and  belief.  The  state- 
ment is  that  Mrs.  Young  communicated  the  threat  to  appellant 
Leonard.  Affiant's  knowledge,  therefore,  must  have  been  ob- 
tained from  Leonard,  and  not  the  witness  Young,  although 
the  affiant  does  not  say  from  whom  he  got  his  information. 
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What  tlie  witness  might  testify  to,  if  present,  is  stated  in  a 
conjectural  form;  for  aflSant  says  "he  expects  to  prove  by 
said  Mrs.  Theo  Young  the  following  facts."  To  refuse  a  con- 
tinuance  on  such  an  affidavit  was  no  error.  Eytinge  v.  Ter- 
ritory,  12  Ariz.  131,  100  Pac.  443. 

The  next  three  errors  complained  of  may  be  considered  to- 
gether. Just  before  the  adjournment  of  court  on  Friday, 
the  court  had  instructed  the  jury  not  to  converse  with  each 
other,  nor  with  anyone  else,  nor  to  allow  anyone  to  speak  to 
them  concerning  the  case,  and  not  to  form  or  express  any 
opinion  concerning  the  case  during  the  intermission,  and  was 
In  the  act  of  excusing  the  jury  until  the  following  Tuesday, 
when  one  of  the  attorneys  for  the  appellants  said : 

''I  do  not  like  to  do  this,  and  were  it  not  for  the  serious- 
ness of  this  case,  and  its  importance  to  these  defendants,  I 
certainly  would  not  urge  this ;  but  we  feel  we  must  insist  upon 
the  jury  remaining  together  and  not  being  separated  until 
after  this  case  is  closed.  In  fact,  we  have  felt  that  all  the 
time. 

"By  tlie  Court:  I  am  not  going  to  do  this  of  my  own  voli- 
tion. I  know  the  statute  requires  it ;  and,  if  you  insist  upon 
it,  I  will.  If  you  put  your  request  in  writing,  as  the  statute 
requires  and  you  are  required,  this  court  will  do  it. 

"The  County  Attorney:  I  do  not  think  the  court  ought  to 
do  this  under  the  circumstances,  unless  counsel  comply  with 
all  of  the  requirements  and  make  it  obligatory  to  do  it.  It 
is  quite  a  serious  inconvenience  to  these  men  to  be  locked  up. 

"The  Attorney  for  Appellants:  It  is  a  great  deal  more 
serious  to  these  defendants.  I  want  time  to  make  the  legal 
request  and  comply  with  the  statutes. 

"By  the  Court:  Gentlemen,  I  will  ask  you  to  remain  seated 
here.    Do  you  intend  to  file  a  written  request! 

"The  Attorney  for  Appellants:  We  will  file  a  written  re- 
quest.'* 

The  appellants  now  complain  of  the  remarks  made  by  the 
court  and  by  the  county  attorney  upon  the  matter  of  keeping 
the  jury  together  in  charge  of  an  officer.  The  language  used 
by  the  court  and  the  county  attorney  was  called  forth  by  the 
appellants  themselves.  The  court  might  have  remained  silent, 
or  privately  directed  the  attention  of  counsel  to  the  statute; 
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but  he  did,  under  the  circumstances,  only  what  was  natural. 
Section  1063  of  the  Penal  Code  provides : 

"At  the  written  request  of  the  county  attorney  or  of  coun- 
sel for  defendant,  the  court  shall  direct  the  jury  to  be  kept 
together  in  charge  of  an  of&cer,  and  the  court  shall  not  men- 
tion or  announce  in  the  presence  of  the  jury  which  party 
made  such  request." 

The  court  did  not  violate  the  language  or  spirit  of  this 
section.  On  the  contrary,  the  appellants  themselves  told 
the  jury  of  their  request  to  have  them  kept  together  in  charge 
of  an  officer ;  and  while  it  was  error,  it  was  error  on  the  part 
of  the  appellants,  and  not  on  the  part  of  the  court,  and  of 
this  they  have  no  right  to  complain.  Counsel  for  appellants 
should  have  followed  the  statute,  and  made  their  written  re- 
quest to  have  the  jury  kept  together  in  charge  of  an  officer. 
This  was  their  right  and  plain  duty.  Reversals  for  errors 
committed  by  appellants'  counsel  would  naturally  have  the 
effect  of  encouraging  such  errors,  especially  in  desperate 
cases. 

At  the  close  of  the  evidence,  in  a  colloquy  between  the 
court  and  counsel,  the  county  attorney  made  the  statement 
that  "they  [the  jury]  were  not  locked  up  on  our  applica- 
tion." This  statement  probably  had  better  not  have  been 
made;  but  it  was  only  repeating  a  fact  of  which  the  jury 
had  full  knowledge,  obtained  through  the  conduct  of  appel- 
lants. 

It  is  said  the  court  erred  in  permitting  the  prosecution 
to  offer  evidence  of  the  breaking  into  the  Irving  store  on  the 
night  of  the  12th  of  November  and  the  taking  therefrom  of 
some  articles  of  food  and  clothing.  This  evidence  doubtless 
would  constitute  error,  if  the  appellants  had  not  been  iden- 
tified as  the  parties  who  committed  the  burglary  and  theft, 
and  if  it  had  not  been  one  of  the  circumstances  of  their 
flight,  identifying  them  as  the  parties  who  killed  Peterson, 
and  a  clew  to  the  officers  of  the  course  or  direction  of  their 
flight.  Like  the  taking  of  the  buggy,  horse  and  harness  from 
Longmore's,  and  of  the  two  horses  from  Tisdale's  corral  (evi- 
dence of  which  was  introduced  without  objection),  evidence 
that  they  had  entered  the  store  and  provided  themselves  with 
food  to  eat  and  clothes  to  wear  in  their  onward  flight  from 
the  scene  of  their  crime  was  admissible  as  one  of  the  circum- 
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stances  of  their  flight.  The  things  taken  from  the  Irving 
store  were  in  aid  of  the  attempt  to  escape  from  arrest  and  to 
facilitate  the  effort  to  elude  discovery.  Wigmore,  in  his 
excellent  work  on  Evidence  (section  276),  says: 

*'It  is  to-day  universally  conceded  that  the  fact  of  an  ac- 
cused's flight,  escape  from  custody,  resistance  to  arrest,  con- 
cealment, assumption  of  a  false  name,  and  related  conduct, 
are  admissible  as  evidence  of  consciousness  of  guilt,  and  thus 
of  guilt  itself." 

If  one  should  forcibly  break  jail,  seize  a  shotgun,  and  kill 
an  innocent  bystander,  go  to  a  livery-stable,  and  take  there- 
from a  saddle  and  horse  upon  which  to  escape,  would  anyone, 
in  his  trial  for  the  murder,  question  the  admissibility  of  the 
theft  of  the  horse,  and  should  that  horse  give  out  on  him  in 
his  hurry  to  escape,  and  should  he  break  into  another  stable 
and  take  another  animal,  would  not  evidence  of  the  last  theft 
be  likewise  competent  as  showing  conscious  guilt  t  In  People 
V.  Place,  157  N.  Y.  584,  52  N.  B.  576,  the  court  said: 

**The  prosecution  was  allowed  to  prove  an  assault  by  the 
defendant  upon  her  husband  when  he  returned  home,  and 
when  the  death  of  Ida  (whom  defendant  was  charged  with 
murdering)  could  no  longer  be  concealed,  unless  he  was  re- 
moved or  his  life  destroyed.  The  demeanor,  conduct,  and 
acts  of  a  person  charged  with  crime,  such  as  attempted  flight, 
a  desire  to  elude  discovery,  an  anxiety  to  conceal  the  crime, 
or  the  evidence  of  it,  are  always  proper  subjects  of  consid- 
eration, as  indicative  of  a  guilty  mind,  and  in  determining 
the  question  of  the  guilt  or  innocence  of  the  person  charged. 
{Greenfield  v.  People,  85  N.  T.  75  [39  Am.  Rep.  636] ;  People 
V.  O'Neal,  112  N.  Y.  355,  363  [19  N.  E.  796] ;  Pierson  v.  Peo- 
pie,  79  N.  Y.  424  [35  Am.  Rep.  524] ;  Rex  v.  Clewes,  4  C.  & 
P.  221;  Reg.  v.  Crickmer,  16  Cox's  Cr.  Law  Cases,  701;  Wills 
on  Circumstantial  Ev.  p.  67;  Roscoe's  Cr.  Ev.  (11th  Ed.), 
p.  18 ;  People  V.  Hughson,  154  N.  Y.  153, 162  [47  N.  E.  1092] ; 
People  V.  Ogle,  104  N.  Y.  511,  514  [11  N.  E.  53] ;  Hope  v. 
PeoT^e,  83  N.  Y.  418  [38  Am.  Rep.  460] ;  People  v.  Barber, 
115  N.  Y.  475  [22  N.  E.  182] ;  Coleman  v.  People,  55  N.  Y. 
81;  People  V.  Murphy,  135  N.  Y.  450  [32  N.  E.  138] ;  People 
V.  Shea,  147  N.  Y.  79  [41  N.  E.  505] ;  Lindsay  v.  People,  63 
N.  Y.  143,  154;  Ryan  v.  People,  79  N.  Y.  593,  601;  People  v. 
Convoy^  97  N.  Y.  62,  80.)  .  .  .    If  the  defendant,  instead  of 
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assaulting  her  husband  to  prevent  his  discovery  of  the  death 
of  his  daughter  before  she  effected  her  contemplated  escape, 
had  set  fire  to  the  building  to  avoid  detection,  there  would 
be  no  doubt,  we  apprehend,  that  evidence  of  that  fact  would 
be  admissible.  Again,  if  she  had  stolen  a  horse  and  carriage 
to  aid  her  in  her  flight,  there  would  be  no  doubt  that  evidence 
of  it  should  be  received.*' 

In  Crowell  v.  State,  15  Ariz.  66,  136  Pac.  279,  while  we 
held  that  in  that  particular  case  the  court  erred  in  admitting 
evidence  of  an  entirely  different  and  unrelated  crime,  we 
announced  what  seemed  to  us  the  rule  is  with  reference  to 
evidence  of  other  crimes  than  the  one  for  which  a  defendant 
is  on  trial  in  language  quoted  from  Tovme  v.  People,  89  lU. 
App.  258,  as  follows : 

'*  .  .  .  Yet  they  are  all  in  substantial  accord  upon  the 
proposition  that  unless  there  be  some  apparent  logical  connec- 
tion between  the  two  offenses,  either  by  reason  of  both  being 
of  the  res  gestae,  or  both  being  part  of  one  system,  or  the  one 
tending  to  show  a  scienter  in  the  other,  the  general  rule  gov- 
erns, and  the  exception  to  it  does  not  apply." 

The  attendant  circumstances  of  the  flight,  such  as.  the 
means  used,  as  human  experience  teaches,  are  often  a  fair 
index  of  the  degree  of  guilt  consciously  felt. 

It  is  contended  that  the  court  erred  in  admitting  evidence 
on  the  part  of  the  prosecution  of  Tomlin's  being  put  in  the 
city  jail  about  the  1st  of  October,  1913,  by  the  deceased,  and 
in  admitting  evidence  of  trouble  between  Leonard  and  the 
deceased  some  four  years  before  the  homicide.  This  evidence 
was  offered  for  the  purpose  of  showing  motive  upon  the  part 
of  the  appellants  to  commit  the  crime  with  which  they  were 
charged.  It  is  always  permissible  to  show  previous  troubles, 
when  in  search  of  the  real  cause  or  motive  actuating  a  party 
to  the  commission  of  crime,  especially  if  the  trouble  is  of 
recent  occurrence,  or  even  somewhat  remote  in  time,  if  it 
tends  to  elucidate  and  throw  light  on  the  act  constituting  the 
crime  or  explain  the  reason  of  its  commission.  All  the  cases, 
as  well  as  the  text-writers,  lay  down  the  rule  that : 

''Where  the  existence  of  present  malice  or  premeditation 
is  in  issue,  evidence  of  previous  quarrels  or  difficulties  be- 
tween the  accused  and  the  deceased  is  always  received,  if  the 
parties  have  not  become  completely  and  permanently  recon- 
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ciled.  ...  It  tends  to  show  the  existence  of  animosity  be- 
jtween  the  parties,  and  its  relevancy  results  from  the  fact  that 
the  existence  of  prior  ill  feeling  not  only  renders  the  com- 
mission of  the  crime  more  probable,  but  tends  to  show  the 
malice  or  premeditation  of  the  accused.  It  is  immaterial  how 
remote  in  time  the  hostile  acts  were,  as  far  as  the  competency 
of  the  evidence  is  concerned."  Underbill  on  Criminal  Evi- 
dence, sec.  333. 

Evidence  of  this  kind  is  equally  admissible  in  favor  of  the 
defendant,  as  well  as  against  him,  and  in  this  particular  case 
Leonard  went  fully  into  his  difficulties  with  the  deceased,  of 
which  he  now  complains.  The  law  is  so  well  settled  on  this 
point  that  we  deem  it  unnecessary  to  cite  further  authorities. 

In  the  course  of  the  trial,  the  county  attorney,  in  answer  to 
the  objection  by  counsel  for  appellants  to  the  introduction 
of  certain  evidence,  said: 

"No;  it  is  not  for  that  purpose  at  all.  It  could  not  preju- 
dice these  defendants  in  the  eyes  of  the  jury.  Nothing  could 
prejudice  them  in  the  eyes  of  the  jury." 

There  was  considerable  asperity  and  feeling  shown  both 
by  the  county  attorney  and  appellants'  attorneys  on  more 
than  one  occasion,  and  the  court  not  infrequently,  in  the 
course  of  the  trial,  was  compelled  to  admonish,  if  not  repri- 
mand, the  attorneys  of  both  sides.  When  this  particular  re- 
mark was  made,  the  county  attorney  was  endeavoring  to  in- 
troduce evidence  which  he  contended  would  show  that  the 
appellants  had  been  several  days  preparing  to  take  the  life  of 
Peterson.  The  evidence,  however,  was  rejected  by  the  court. 
If  the  language  used  by  the  county  attorney  was  in  a  case 
fraught  with  uncertainty  or  doubt  as  to  the  persons  who  com- 
mitted the  crime  or  justification  for  such  crime,  we  would 
hesitate  to  announce  that  it  was  not  harmful ;  but  under  the 
facts  in  this  case  we  cannot  see  how  the  appellants  could 
have  been  injured  by  this  language. 

The  appellants  undertook  to  prove  that  the  deceased  was 
a  man  of  a  turbulent  and  violent  character.  To  rebut  this 
testimony  the  prosecution  offered  the  evidence  of  several  wit- 
nesses, whose  testimony  of  good  character  of  the  deceased  was 
of  a  negative  nature.  The  appellants  complain  of  the  court's 
refusal  to  strike  out  such  testimony  upon  their  motion.    We 
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agree  with  Judge  Henshaw  in  People  v.  Adams,  137  Cal.  580, 
70  Pac.  662,  wherein  he  says: 

'*The  greatest  stress,  however,  is  laid  upon  the  ruling"  of 
the  court  in  *' admitting  the  negative  testimony  of  witnesses 
as  to  the  reputation  of  the  deceased  for  peace  and  quiet,  and 
in  refusing  to  strike  out  this  evidence  when  it  was  shown  that 
the  witnesses  in  question  had  not  heard  the  reputation  of  the 
deceased  for  the  particular  traits  in  question  discussed.  But 
it  is  a  matter  of  common  sense,  common  observation,  and  com- 
mon knowledge  that  a  man's  reputation  for  peace  and  quiet 
is  seldom  a  matter  of  discussion  until  some  alleged  breach  of 
the  law  calls  up  its  consideration." 

All  of  these  witnesses  who  testified  to  the  general  reputa- 
tion of  the  deceased  for  peace  and  quietude  had  lived  in  the 
same  community  with  him  a  great  number  of  years,  some  as 
long  as  30  years,  and  the  fact  that  they  had  never  heard  his 
reputation  in  that  respect  questioned  would  seem  to  be  the 
very  best  possible  evidence. 

Complaint  is  made  that  the  court  submitted  to  the  jury 
erroneous  instructions,  and  that  he  refused  certain  instruc- 
tions requested  by  the  appellants.  We  have  carefully  exam- 
ined all  of  the  instructions  of  the  court,  and  are  unable  to 
discover  that  any  error  was  committed  in  the  instructions 
given  to  the  jury;  and,  as  to  the  instructions  refused,  they 
were  fully  covered  by  other  instructions  given  upon  the  same 
points  declaring  the  law  applicable. 

After  a  careful  and  thorough  consideration  of  the  evidence 
submitted  in  the  case  and  of  the  errors  assigned  and  com- 
plained of,  we  are  satisfied  that  the  appellants  were  granted 
a  fair  hearing,  and  that  we  ought  not  to  disturb  the  verdict 
of  the  jury  or  the  sentence  of  the  court  pronounced  thereon. 
Judgment  is  affirmed  and  judgment  is  hereby  ordered  en- 
tered, fixing  the  time  when  the  original  sentence  of  death 
shall  be  executed,  as  required  by  section  1177  of  the  Penal 
Code  of  Arizona  of  1913. 

FRANKLIN,  J.,  concurs. 

CUNNINGHAM,  J.,  Dissenting. — I  am  convinced  that  the 
trial  court  erred  in  receiving  evidence  of  circumstances  of  the 
commission  of  larcenies  and  burglary  by  the  defendants  in 
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the  course  of  flight  from  the  scene  of  the  homicide  to  the 
place  of  arrest.  Such  evidence  is  incompetent,  becaujse  it  is 
not  of  a  character  to  throw  light  on  the  issue  of  murder  on 
trial,  within  the  general  rule  announced  by  this  court  in  the 
case  of  CroweU  v.  State,  15  Ariz.  66,  136  Pac.  279.  The  ex- 
ceptions to  the  rule  are  mentioned  in  the  CroweU  Case,  and 
the  facts  of  this  record  do  not  place  this  case  within  any  of 
those  exceptions. 

I  am  of  the  opinion  the  evidence  of  the  circumstances  of 
the  commission  of  the  other  crimes  committed  subsequent  to 
the  homicide  could  have  no  other  effect  than  that  of  preju- 
dicing the  rights  of  the  accused,  particularly  after  the  accused 
admitted  the  facts  of  their  connection  with  the  homi- 
cide and  their  flight.  The  circumstances  of  the  acts  of  lar- 
ceny and  burglary  and  the  ownership  of  the  property  injured 
could  have  no  effect  of  throwing  light  upon  or  elucidating  the 
issue  of  murder,  or  of  establishing  defendants'  guilt. 

For  this  reason,  I  am  of  the  opinion  the  judgment  should 
be  reversed  and  the  cause  remanded  for  a  new  trial. 


.  On  evidence  of  other  crimee  in  prosecution  for  murder,  see  note  in 
62  L.  R.  A.  200,  227,  278,  308,  320. 


[(Xyfl  No.  1474.    Filed  October  16,  1915.] 
[152  Pae.  164.] 

LEVI  B.  STEPHENS,  Appellant,  v.  ELLA  STEPHENS, 

Appellee. 

1.  Judges — Disqualification — ErrEcr  of  AFrroAVir.  —  It  is  not  the 

truth  of  the  affidavit,  but  the  affidavit  itself,  which  disqualifles  the 
judge,  under  Civil  Code  of  1913,  paragraph  500,  subdivision  4,  pro- 
viding that,  if  either  party  files  an  affidavit  alleging  that  he  has 
cause  to  believe,  and  does  believe,  that  he  cannot  have  a  fair  trial 
because  of  the  bias,  prejudice  or  interest  of  the  judge,  the  judge 
shall  call  in  another  judge  to  preside  at  the  trial. 

2.  Judges — ^Disqualification — ^V^aivee. — A  party  does  not  waive   his 

right  under  Civil  Code  of  1913,  paragraph  500,  subdivision  4,  to 
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eliange  of  judge 'for  bias,  by  consenting  to  and  asking  for  eontinu- 
anee. 

[As  to  waiver  of  objection  to  disqualified  judge,  see  note  in 
AnxL  0«8.  1912A,  1072.] 

3.  Judges — Disqualipication — Change— Notice  of  Appucation.— No- 

tice to  the  other  party  of  application  for  change  of  judge  for  bias 
is  not  necessary. 

4.  JTTDGSS — DlSQUALinCATION — CHANGE — ^BEASON    FOR    APPLICATION. — It 

is  iinmaterial  what  prompts  a  party  to  make  affidavit  for  change 
of  judge  under  Civil  Code  of  1913,  paragraph  500,  subdivision  4; 
he  not  being  required  to  give  any  reason  for  his  belief  that  he  can- 
not have  a  fair  trial  because  of  the  judge's  bias,  prejudice  or 
interest. 

5.  JusGEs — Disqualification — Application   for   Change — Time. — Ap- 

plication for  change  of  j-udge  for  bias,  made  a  day  before  the  date 
set  for  trial,  is  not  too  late;  the  statute  not  limiting  the  time  for 
the  application. 

6.  Judges — Disqualification — Change  —  "Civil   Action"  —  Diyorck — 

Increased  Allowance. — Application  for  an  increased  allowance  for 
support,  made  pursuant  to  Civil  Code  of  1913,  paragraph  3872, 
after  final  decree  in  divorce,  being  a  lawful  demand  for  a  legal 
right  in  accordance  with  the  procedure  established  by  the  statute, 
is  a  "civil  action,"  within  paragraph  500,  subdivision  4,  allowing 
either  party  to  a  civil  action  brought  in  the  court  to  have  a  change 
of  judge  for  bias. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Greenlee.  F.  B.  Laine,  Judge.  Reversed  and 
remanded,  with  directions. 

Mr.  L.  Kearney,  for  Appellant. 

Mr.  ^.  V.  Horton,  for  Appellee. 

ROSS,  C.  J.— In  April,  1911,  the  territorial  district  court 
in  and  for  Greenlee  county  entered  a  decree  divorcing  the  par- 
ties to  this  litigation.  In  that  decree  the  court  awarded  the 
custody  of  three  minor  children  to  Ella  Stephens,  the  appellee, 
and  directed  the  appellant  to  pay  to  her,  for  the  support  of 
said  minor  children,  the  sum  of  $15  per  month.  January  28, 
1915,  the  appellee  filed  her  petition  entitled  in  said  cause 
in  the  superior  court  of  said  Greenlee  county,  in  which  she 
asks  that  said  allowance  be  increased  to  $75  per  month.  The 
appellant  on  or  about  the  fifth  day  of  February,  1915,  filed 
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his  answer  to  the  application  for  increase  in  allowance,  in 
which  he  resisted  such  increase,  claiming  that  there  had  been 
no  change  in  the  conditions.  The  application  for  increased 
allowance  was  noticed  for  hearing  on  February  15,  1915. 

On  February  16,  1915,  by  agreement  of  counsel,  the  court 
ordered  the  hearing  to  be  continued  until  March  2,  1915.  On 
March  2,  1915,  the  regular  attorney  of  appellant  not  being 
able  to  appear  (reason  not -shown),  special  counsel  for  appel- 
lant moved  a  continuance  of  the  case.  Said  motion  was 
granted  by  the  court,  and  the  case  set  down  for  hearing  March 
16,  1915,  and  the  appellant  was  ordered  to  pay  the  costs  of 
defendant's  witnesses  incurred  to  that  date.  On  March  15, 
1915,  appellant  filed  his  application  for  change  of  judge,  based 
upon  his  affidavit  to' the  effect  that  the  presiding  judge  where 
and  before  whom  the  matter  was  pending  and  triable  was 
biased  and  prejudiced,  as  he  had  cause  to  believe,  and  did 
believe,  and  because  of  such,  and  the  interest  of  said  judge, 
affiant  could  not  obtain  a  fair  and  impartial  trial  in  said 
matter.  The  appellee  was  duly  served  with  notice  of  said 
application  for  change  of  judge,  and  noticed  that  same  would 
be  presented  to  the  court  on  the  twenty-second  day  of  March, 
1915.  On  the  fifteenth  day  of  March,  1915,  the  court  took 
up  said  motion  for  change  of  judge  and  denied  the  same.  On 
the  call  of  the  case  on  March  16,  1915,  counsel  for  appellant 
renewed  their  application  for  change  of  judge,  which  was 
again  denied,  the  court  saying : 

**It  is  not  necessary  for  the  court  to  secure  the  consent  of 
either  of  the  parties  to  this  matter  to  call  in  another  judge. 
I  do  not  think  this  affidavit  is  filed  in  good  faith,  and,  besides, 
the  affidavit  does  not  set  out  a  single  fact  to  authorize  this 
court  to  call  in  another  judge.  The  ruling  of  yesterday  will 
stand  and  this  motion  will  be  denied." 

The  appellant  assigns  as  error  the  court's  ruling  denying 
the  change  of  judge  upon  his  affidavit  that  he  had  cause  to 
believe,  and  did  believe,  that  on  account  of  the  bias,  prejudice 
and  interest  of  said  judge  he  could  not  obtain  a  fair  and 
impartial  trial.  There  is  another  error  assigned,  but  we  do 
not  think  it  necessary  to  consider  it. 

Paragraph  500  of  the  Civil  Code  of  1913  provides : 

"If  either  party  to  a  civil  action  brought  in  any  superior 
court  shall  file  an  affidavit  alleging  either : 
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"(1)  That  the  judge  of  said  court  has  been  engaged  as 
counsel  in  the  case  prior  to  his  appointment  or  election  as 
judge,  or  is  otherwise  interested  in  the  case. 

"(2)  That  said  judge  is  of  kin  or  related  to  either  party. 

**  (3)  That  the  said  judge  is  a  material  witness  in  the  case. 

"  (4)  That  the  affiant  has  cause  to  believe  and  does  believe 
iliat  on  account  of  the  bias  or  prejudice  or  interest  of  said 
judge  he  cannot  obtain  a  fair  and  impartial  trial — 

**It  shall  be  the  duty  of  said  judge  to  at  once  request  the^ 
judge  of  the  superior  court  of  some  other  county  to  hold  the 
superior  court  in  the  county  where  such  action  is  pending,- 
and  to  preside  at  the  trial  of  such  action,  and  to  hear  all  the 
matters  involved  therein.** 

The  affidavit  in  this  case  is  in  the  language  of  the  statute. 
The  language  of  the  statute  is  not  exceptional;  it  being  found 
in  the  laws  of  other  states.  So  far  as  we  have  been  able  to 
discover,  the  courts  have  uniformly  held,  where  an  affidavit 
of  bias  and  prejudice  is  in  the  language  of  the  statute,  the 
presiding  judge  can  perform  no  other  function  in  connection 
with  the  case  other  than  to  make  on  order  that  the  trial  be 
had  before  another  jud^e,  as  provided  by  the  statute.  The 
truth  of  the  affidavit  filed  is  not  what  disqualifies  the  judge, 
but  the  affidavit  itself.  As  was  said  in  Washoe  Copper  Co. 
V.  Hickey,  46  Mont.  363,  128  Pac.  584: 

"To  disqualify  a  judge  under  subdivision  4,  above,  the  liti- 
gant is  not  required  to  state  any  facts  upon  which  his  claim 
of  the  judge's  bias  or  prejudice  is  founded,  and  in  this  aspect 
of  the  case  the  proceeding  is  analogous  to  that  invoked  in  the 
exercise  of  a  peremptory  challenge  to  a  juror.  It  is  not  the 
bias  or  prejudice  which  works  his  disqualification,  but  the  mere 
filing  of  the  affidavit  in  time,  even  though  the  judge  against 
whom  it  is  aimed  be  entirely  free  from  either  charge." 

Chief  Justice  RYAN,  in  Vogel  v.  Milwaukee,  47  Wis.  435, 
2  N.  W.  543,  speaking  of  a  statute  of  Wisconsin  like  ours, 
said: 

**The  venue  is  to  be  changed,  not  upon  the  fact  of  the 
judge's  prejudice,  but  upon  the  imputation  of  it.  Fern  Slyke 
V.  Insurance  Co,,  39  Wis.  390  [20  Am.  Rep.  50].  And  the 
statute,  as  it  now  stands,  appeals  to  the  conscience  of  the  party 
for  a  reasonable  apprehension,  not  for  the  truth  of  the  fact 
upon  which  the  apprehension  rests.    It  goes  upon  a  statement 
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of  belief,  not  of  fact,  save  in  so  far  as  belief  may  be  a  fact; 
upon  assertion  that  the  party  has  reason  to  believe  and  does 
believe  that  he  cannot  receive  a  fair  trial  on  account  of  the 
judge's  prejudice,  not  upon  averment  of  the  prejudice  itself." 
Rea  v.  State,  3  Okl.  Cr.  276,  139  Am.  St.  Rep.  954,  105  Pac. 
384;  Ex  parte  EUis,  3  Okl.  Cr.  220,  Ann.  Cas.  1912A,  863, 
25  L.  B.  A.  (N.  S.)  653,  105  Pac.  184. 

It  is  the  contention  of  the  appellee  that  the  appellant  by 
his  conduct  in  consenting  to  and  asking  for  continuances 
waived  his  right  to  a  change  of  judge.  There  is  nothing 
in  the  statute  to  support  such  contention.  When  a  change  of 
venue  is  demanded,  at  least  five  days'  notice  thereof  is  re- 
quired to  be  given  to  the  opposite  party,  as  provided  in  para- 
graph 498,  Id.,  and  the  truth  and  sufficiency  of  the  ground 
alleged  for  the  change  of  venue  are,  by  the  statute,  made  dis- 
cretionary with  the  court.  Paragraph  496.  The  purpose  of 
the  notice  of  the  application,  where  the  truth  and  sufficiency 
of  the  ground  alleged  may  be  contested  by  the  opposite  party, 
is  to  allow  him  time  in  which  to  prepare  for  the  hearing  upon 
the  application.  But  where  one  of  the  grounds  allowed  by  the 
statute  for  a  change  of  the  judge  is  alleged,  the  court  or  judge 
to  whom  it  is  addressed  has  no  discretion  whatever  as  to  its 
truth  or  sufficiency,  if  it  complies  with  the  language  of  the 
statute.  Nor  has  the  opposite  party  any  right  to  contest  the 
ground  or  grounds  alleged.  '*If  either  party  .  .  .  shall  file 
an  affidavit  alleging  either,  ...  it  shall  be  the  duty  of  said 
judge  to  at  once  request  the  judge,"  etc.,  is  the  command. 
The  fact  of  filing  an  affidavit  of  the  kind  designated  imposes 
the  duty  upon  the  judge  at-  once  to  call  in  another  judge  to 
try  the  case.  He  cannot  decide  according  as  the  charge 
lodged  against  him  is  true  or  false,  nor  can  evidence  by  affi- 
davit or  otherwise  be  introduced  to  controvert  the  applica- 
tion. That  being  true,  it  would  serve  no  purpose  to  require 
notice  of  the  application  for  change  of  judge  to  the  opposite 
party.  It  is  conceivable  that  a  party  by  his  conduct  might 
waive  or  forfeit  his  right  to  a  change  of  judge  on  account  of 
statutory  disqualifications.  This  might  be  by  stipulation,  or 
by  conduct  implying  a  waiver  or  delays  in  making  the  appli- 
cation for  change. 

This  case  had  been  pending  but  a  short  time  when  the  appli- 
cation was  made.    But  two  or  three  orders  had  been  entered' 


Digitized  by 


Google 


Oct.  1915.]  Stephens  v.  Stephens.  311 

by  the  court,  one  of  which  required  the  appellant  to  pay  the 
costs  of  appellee's  witnesses  up  to  the  date  of  the  last  con- 
tinuance. Appellee  suggests  that  it  was  this  order  mulcting 
appellant  for  costs  that  prompted  the  latter  to  make  his  appli- 
cation for  a  change,  and  it  is  urged  that  an  adverse  ruling 
of  that  kind  ought  not  to  be  allowed  as  a  pretext  or  excuse 
for  an  afiSdavit  of  bias  or  prejudice.  Whether  that  is  the 
reason  or  not  does  not  appear.  The  law  does  not  require 
the  afSant  to  give  or  assign  any  reason  or  reasons  for  his 
belief  that  he  cannot  have  a  fair  and  impartial  trial  because 
of  the  judge's  bias  or  prejudice  or  interest.  It  requires  him 
to  make  and  file  the  affidavit  and  prescribes  its  contents,  but 
it  does  not  make  it  a  condition  of  the  affidavit  that  it  shall 
be  true,  nor  will  it  weigh  or  estimate  the  motive  for  making 
it.  So  then  it  matters  not  what  may  have  prompted  the  affi- 
davit, if  it  complies  with  the  law  and  was  made  and  filed  in 
time. 

For  us  to  hold  that  the  application,  made  one  day  before 
the  date  set  for  the  trial,  came  too  late,  would  be  to  disre- 
gard the  statute  (for  it  nowhere  limits  the  time  for  making 
the  application)  and  promulgate  an  arbitrary  rule  of  the 
court's  making;  and  if  the  court  may  say  that  the  application 
came  too  late  in  this  case,  it  could  arbitrarily  deny  the  change, 
if  made  two  days  or  four  days  or  ten  days  before  the  time 
set  for  trial,  as  being  too  late.  This  would  be  making  the  law 
and  not  construing  it. 

It  is  next  contended  by  appellee  that  her  application  for 
an  increased  allowance  as  support  for  the  children,  being  made 
after  judgment  in  the  divorce  proceeding,  takes  it  without  the 
terms  of  paragraph  500,  supra;  that  a  motion  or  application 
for  an  increased  allowance,  as  in  this  case,  in  an  action 
already  heard  and  determined  is  not  a  *' civil  action."  The 
contention  is  true  that  the  proceeding  is  entitled  in  and  grows 
out  of  the  original  action,  and,  according  to  the  record,  is 
the  first  proceeding  in  the  case  in  which  the  judge  who  is 
sought  to  be  disqualified  had  taken  any  action.  The  judge  of 
the  court  in  which  the  decree  of  divorce  was  granted  had 
ceased  to  act,  by  reason  of  the  abolishment  of  his  office,  and 
when  the  application  for  an  increase  of  allowJance  was  filed,  it 
became,  as  to  the  judge  then  presiding,  in  a  sense  and  so  far 
as  his  connection  with  it  was  concerned,  a  new  and  inde- 
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pendent  cause  of  action.  The  appellant,  who  seeks  a  change 
of  judges,  was  one  of  the  parties  to  the  ** civil  action"  as 
originally  entitled  and  has  been  ever  since,  but,  as  we  have 
tried  to  show  above,  the  statute  does  not  in  terms  limit  the 
time  within  which  the  application  for  a  change  of  judge  shall 
be  made.  As  was  said  in  State  v.  District  Court  of  Lewis 
and  Clark  County,  33  Mont.  138,  8  Ann.  Cas.  752,  82  Pac. 
789: 

**It  is  the  policy  of  our  system  that  every  litigant,  no  matter 
in  what  form  his  application  may  be  presented  to  the  court, 
shall  have  his  rights  adjudicated  by  a  judge  who  is  not  inter- 
ested in  the  result.  It  cannot  be  doubted  for  an  instant  that 
it  would  be  perversion  of  justice  for  a  judge  to  sit  in  any 
proceeding  in  the  event  of  which  he  has  an  interest,  whether 
such  interest  arise  from  the  fact  that  he  is  a  party  in  inter- 
est, directly  or  indirectly,  or  that  he  is  related  to  one  or  more 
of  the  parties,  or  that  he  has  theretofore  been  an  attorney 
or  counselor  for  one  of  the  parties  to  the  action  or  proceed- 
ing. Nor  should  he  be  allowed  to  sit,  when  he  is  laboring 
under  bias  or  prejudice  toward  one  or  more  of  the  parties 
litigant." 

If  a  change  of  judges  could  not  be  had  in  a  proceeding 
of  this  kind  and  under  the  circumstances  present,  then  the 
policy  of  our  system  in  its  endeavor  to  secure  a  fair  and 
impartial  trial  to  every  litigant  would  be  frustrated. 

The  statute  (paragraph  3872,  Civil  Code,  tit.  ** Absolute 
Divorce")  provides  for  the  keeping  open  of  the  judgment  in 
reference  to  the  care,  custody  or  maintenance  of  the  children 
of  the  parties  and  for  the  amendment,  revision  and  alteration 
thereof  as  the  circumstances  of  the  parties  and  welfare  of  the 
children  may  require.  It  provides  that  either  of  the  parties 
may  file  a  petition  in  the  court  at  any  time,  or  from  time 
to  time  after  the  entry  of  final  decree,  setting  forth  the 
changed  circumstances  of  the  parents  and  the  reason  for  ask- 
ing for  a  modification  of  the  decree.  In  this  proceeding  the 
method  pointed  out  by  the  statute  was  followed  by  the  ap- 
pellee. The  appellant  filed  an  answer  traversing  the  allega- 
tions qi  the  petition.  Thus  an  issue  was  formed  upon  whicb 
a  trial  was  necessary. 

A  ''civil  action"  has  been  defined  as: 
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''The  legal  demand  of  one's  right  or  rights;  the  lawful 
demand  of  one's  right  or  rights;  the  lawful  demand  of  one's 
rights  in  the  form  given  by  law;  a  demand  of  a  right  in  a 
court  of  justice;  the  lawful  demand  of  one's  right  in  a  court 
of  justice;  the  legal  and  formal  demand  of  one's  rights  from 
another  person  or  party,  made  and  insisted  on  in  a  court  of 
justice;  a  claim  made  before  a  tribunal;  an  assertion  in  a 
court  of  justice  of  a  right  given  by  law;  a  demand  or  legal 
proceeding  in  a  court  of  justice  to  secure  one's  rights;  the 
prosecution  of  some  demand  in  a  court  of  justice ;  the  means 
by  which  men  litigate  with  each  other;  the  means  that  the 
law  has  provided  to  put  the  cause  of  action  into  effect;  the 
formal  means  or  method  of  pursuing  and  recovering  one's 
right  in  a  court  of  justice ;  the  rightful  method  of  obtaining 
in  court  what  is  due  to  anyone ;  the  prescribed  mode  of  enfor- 
cing a  right  in  the  proper  tribunal ;  a  remedial  instrument  of 
justice  whereby  redress  is  obtained  for  any  wrong  committed 
or  right  withheld;  a  proceeding  in  court  whether  of  equity 
or  law."     1  Corpus  Juris.,  p.  924. 

The  proceeding  instituted  in  this  case  by  petition  partakes 
of  all  the  essential  elements  of  a  civil  action.  It  is  a  lawful 
demand  for  a  legal  right  in  accordance  with  the  procedure 
prescribed  by  the  statute,  and,  we  think,  is  one  of  the  kind  of 
civil  actions  brought  in  the  superior  court  described  and  men- 
tioned in  paragraph  500,  supra. 

The  denial  of  the  application  for  a  change  of  judges  by 
the  trial  court  was  error. 

The  judgment  is  reversed  and  cause  remanded,  with  direc- 
tions that  proceedings  be  had  in  accordance  with  this  opinion. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 
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[Criminal  No.  381.    Filed  November  9,  1915.} 

[152  Pac.  578.] 

L.  A.  BROWN,  Appellant,  v.  STATE,  Respondent. 

1.  Statutes — Construction — Adofted  Statutes. — ^Where  a  statute  is 

adopted  from  the  laws  of  another  sovereignty  verbatim  in  so  far  as 
practicable,  the  courts  of  the  adopting  state  will  either  adopt  a  con- 
struction given  it  in  the  courts  of  the  state  of  its  origin  or  look  to 
such  construction  as  of  persuasive  force  if  it  is  sound  or  reasonable. 

2.  Courts — Precedents — Previous  Decisions  —  Dicta.  —  Although  in 

deciding  a  ease  a  court  may  by  mere  dicta  give  a  construction  to  a 
statute,  its  statement  is  nevertheless  a  part  of  the  history  of  the 
statute  and  a  guide  to  its  meaning. 

[As  to  single  opinion  as  basis  for  doctrine  of  stare  decisis,  see  note 
in  Ann.  Gas   1914A,  1080.] 

8.  Constitutional  Law — Construction  of  Constitution — Provision 
Adopted  from  Federal  Statute. — Constitution,  article  23,  section 
1,  as  amended  in  1915,  providing  that  ''ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  liquor  or  liquors  of  whatever  kind  shall  not  be 
manufactured  in  or  introduced  into  the  state  of  Arizona  under  any 
pretense,"  and  providing  the  penalty  for  its  violation,  having  been 
borrowed  verbatim  as  far  as  practicable  from  Bevised  Statutes  of 
the  United  States,  section  2139,  may  reasonably  be  given  the  con- 
struction applied  by  the  courts  of  the  United  States  to  the  federal 
statute. 

4.  Intoxicating  Liquors — Prohibited  Liquors — Statutes — Construc- 

tion.— The  prohibition  in  Constitulion,  article  23,  as  amended  in 
1915,  of  "ardent  spirits,  ale,  beer,  wine  or  intoxicating  liquor  or 
liquors  of  whatever  kind"  extends  to  all  forms  of  beer,  whether  in- 
toxicating  or  not;  since  the  words,  "intoxicating  liquor  of  any  kind'* 
do  not  limit  the  specifically  prohibited  liquors  to  intoxicating  forma, 
but  those  enumerated  are  absolutely  prohibited  in  any  form,  and  the 
limitation  applies  only  to  liquors  not  enumerated. 

5.  Intoxicating  Liquors — Liquors  Prohibited — "Beer."— Any  liquor, 

whether  intoxicating  or  not,  made  by  the  usual  process  of  wialriT>g 
beer,  although  fermentation  is  arrested  to  reduce  the  percentage  of 
alcohol,  and  regardless  of  its  name,  is  "beer,"  within  Constitution, 
article  23,  as  amended  in  1915,  prohibiting  the  sale  of  beer,  etc., 
since  it  is  the  material  and  process,  and  not  the  name,  which  classi- 
fies the  product. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Cochise.    A.  C.  Lockwood,  Judge.    Aflarmed, 
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Messrs.  Richardson  &  White  and  Mr.  S.  L.  Pattee  (Mr. 
G.  P.  Bullard,  of  Counsel),  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  Leslie  C.  Hardy 
and  Mr.  Geo.  W.  Harben,  Assistant  Attorneys  General,  and 
Mr.  John  F.  Ross,  County  Attorney  (Mr.  0.  Gibson,  of  Coun- 
sel), for  the  State. 

ROSS,  C.  J. — The  appellant,  by  information,  was  charged 
with  the  crime  of  selling  **beer,  ale,  and  intoxicating  liquor" 
contrary  to  the  prohibitory  amendment  to  the  Constitution 
of  Arizona.  The  case  was  tried  to  the  court  without  a  jury, 
and  upon  the  evidence  the  appellant  was  by  the  court  found 
guilty  as  charged,  and  sentenced  to  pay  a  fine  and  to  impris- 
onment in  the  county  jail.  This  appeal  is  being  prosecuted 
from  the  judgment  of  conviction. 

The  findings  of  fact,  as  given  by  the  trial  court,  are  inter- 
estingly stated  as  follows : 

**  Contrary  to  a  more  or  less  prevalent  opinion,  courts  can- 
not decide  questions  of  fact  upon  rumor,  street  talk  or  what 
evidence  might  or  should  have  been  introduced  by  the  party, 
but  solely  upon  what  appears  in  court.  The  state,  in  this 
case,  did  not  attempt  in  any  manner  to  prove  that  barette, 
the  liquor  which  Brown  admitted  he  sold,  is  intoxicating,  while 
the  defense  produced  a  number  of  reputable  witnesses,  more 
or  less  familiar  with  this  liquor,  who  testified  positively  that 
it  would  be  practically  impossible  for  any  man  to  become 
intoxicated  on  barette,  no  matter  how  much  he  drank.  On 
the  evidence,  the  court  is  compelled  to  hold  that  the  liquor 
sold  by  L.  A.  Brown  in  this  case  was  nonintoxicating.  The 
only  question  then  remains  as  to  whether  what  was  sold  was 
beer.  .  .  . 

'*The  evidence  of  the  state  and  the  defense  in  this  case  agree 
substantially  on  the  process  of  manufacture  of  the  liquor  in 
question.  Without  going  into  it  in  detail,  it  is  quite  clear 
in  the  mind  of  this  court  that  barette  is  beer,  regardless  of 
what  name  it  may  be  called  by.  From  the  above  we  find  that 
the  substance  sold  by  the  defendant  in  this  case  was  a  non- 
intoxicating  beer." 

We  may  say,  in  aid  and  in  explanation  of  the  findings  of 
the  court,  that  the  liquor  which  the  appellant  was  charged 
with  selling  was  in  bottles  labeled  as  follows: 
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''Barette.  Nonintoxicating  beverage.  Contains  less  than 
2  per  cent,  alcohol  by  volume.  Prepared  by  Copper  City 
Brewing  Co.,  Douglas,  Arizona.  Guaranteed  by  the  Copper 
City  Brewing  Co.  under  the  United  States  Pood  and  Drug 
Act  of  1906,  series  26699." 

Dr.  Charles  A.  Meserve,  who  testified  as  an  expert  in  behalf 
of  the  state,  said  that  he  analyzed  the  contents  of  one  of 
said  bottles,  and  that  he  found,  as  a  result,  that  it  contained 
1.96  per  cent  by  volume  and  1.56  per  cent  by  weight  of  alcohol. 
The  brewmaster  for  the  Copper  City  Brewing  Company  ex- 
plained, in  his  testimony,  the  processes  of  manufacturing  beer 
and  barette,  and,  according  to  his  testimony,  both  are  malt 
liquors,  the  former  being  at  the  Copper  City  Brewing  Com- 
pany's plant  made  from  barley,  rice  and  hops,  and  the  latter 
from  barley  and  hops.  It  requires  from  6  weeks  to  2  months 
to  make  beer  and  from  10  to  14  days  to  manufacture  barette, 
according  to  the  testimony  of  the  brewmaster.  The  latter 
witness  defined  barette  as  ''a  nonintoxicating  malt  beverage, 
as  far  as  I  can  say."  That  he  recognized  it  as  a  kind  of  beer 
is  shown  by  this  statement  in  his  testimony: 

"In  barette  we  have  a  carbonator.  It  is  a  tank  up  about 
this  high  [indicating]  and  a  screen  in  there  with  holes  in  it 
where  the  gas  runs  in  on  one  side,  and  the  beer  runs  in  on 
the  other  side.  The  gas  and  the  beer  mix  themselves  together, 
and  it  runs  itself  together  under  pressure  in  another  tank." 

Dr.  Meserve  defined  it  as  follows:  **I  consider  it  to  be  an 
alcoholic  beverage  closely  resembling  beer.  More  specifically, 
perhaps,  a  small  beer  or  light  beer.  Light  used  in  the  sense 
of  contents,  rather  than  color." 

The  appellant  complains  of  the  court's  finding  of  fact 
to  the  effect  that  the  liquor  in  question  was  beer,  and  to  the 
conclusion  of  law  therefrom  that  the  defendant  was  guilty, 
regardless  of  the  nonintoxicating  quality  of  the  liquor. 

The  law  the  defendant  is  charged  with  violating  is  article 
23,  an  initiated  amendment  to  the  Constitution  of  Arizona, 
which  became  effective  January  1,  1915.     It  reads  as  follows : 

**  Section  1.  Ardent  spirits,  ale,  beer,  wine,  or  intoxicating 
liquor  or  liquors  of  whatever  kind  shall  not  be  manufactured 
in  or  introduced  into  the  state  of  Arizona  under  any  pretense. 
Every  person  who  sells,  exchanges,  gives,  bargains,  or  dis- 
poses of  any  ardent  spirits,  ale,  beer,  wine,  or  intoxicating 
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liquor  of  any  kind  to  any  person  in  the  state  of  Arizona,  or 
who  manufactures,  or  introduces  into,  or  attempts  to  introduce 
into  the  state  of  Arizona  any  ardent  spirits,  ale,  beer,  wine, 
or  intoxicating  liquor  of  any  kind,  shall  be  guilty  of  a  mis- 
demeanor and  upon  conviction  shall  be  imprisoned  for  not 
less  than  ten  days  nor  more  than  two  years  and  fined  not 
less  than  twenty-five  dollars  and  costs  nor  more  than  three 
hundred  dollars  and  costs  for  each  offense:  Provided,  that 
nothing  in  this  amendment  contained  shall  apply  to  the  manu- 
facture or  sale  of  denatured  alcohol." 

This  prohibition  amendment  was  lifted  almost  bodily  from 
an  act  of  the  Congress  of  the  United  States,  regulating  and 
prohibiting  the  introduction  and  sale  of  liquors  into  what 
was  known  as  the  Indian  country.  This  congressional  act 
had  for  its  object  the  protection  of  the  American  Indian 
against  the  liquor  traffic.  The  first  congressional  act  was 
passed  as  early  as  1832,  and  was  limited  to  prohibiting  the  sale 
of  spirituous  liquors  and  wines  to  Indians  in  an  Indian  res- 
ervation. .  This  act  was  amended  in  1862,  making  it  a  crime 
to  sell  any  spirituous  liquors  or  wines  to  an  Indian  anywhere, 
either  in  or  off  of  a  reservation.  Act  of  July  9,  1832,  chapter 
174,  section  4,  4  Stat.  564,  as  amended  by  act  of  July  23,  1892, 
chapter  234,  27  Stat.  260,  was  held  in  Sarlls  v.  United  States, 
152  U.  S.  570,  38  L.  Ed.  556,  14  Sup.  Ct.  Rep.  720,  not  to 
prohibit  the  introduction  and  sale  of  lager  beer  into  the 
Indian  country,  but,  evidently  in  anticipation  of  the  ruling 
of  the  court,  and  before  the  supreme  court  had  passed  upon 
the  Sarlls  Case,  the  Congress  of  the  United  States  in  1892 
amended  the  act  of  1832  to  read  as  follows : 

**No  ardent  spirits,  ale,  beer,  wine,  or  intoxicating  liquor 
or  liquors  of  whatever  kind  shall  be  introduced,  under  any 
pretense,  into  the  Indian  country.  Every  person  who  sells, 
exchanges,  gives,  barters,  or  disposes  of  any  ardent  spirits, 
ale,  beer,  wine,  or  intoxicating  liquors  of  any  kind  to  any 
Indian  under  charge  of  any  Indian  superintendent  or  agent, 
or  introduces  or  attempts  to  introduce  any  ardent  spirits,  ale, 
wine,  beer,  or  intoxicating  liquor  of  any  kind  into  the  Indian 
country  shall  be  punished  by  imprisonment  for  not  more  than 
two  years,  and  by  fine  of  not  more  than  three  hundred  dollars 
for  each  offense." 
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In  the  Sarlls  Cdse  the  supreme  court  referred  to  section 
2139,  as  recently  amended,  and  made  tiiis  significant  state* 
ment  in  connection  therewith : 

**This  would  seem  to  show  that  Congress  regarded  the  act, 
as  it  previously  stood,  as  not  including  ale  and  beer  in  its 
terms.  At  any  rate,  the  temptation  to  the  courts  to  stretch 
the  law  to  cover  an  acknowledged  evil  is  now  removed." 

While  this  statement  of  the  court  perhaps  was  not  called 
for  in  the  decision  of  the  case  before  it,  it  is,  however,  the 
expression  of  the  highest  judicial  tribunal  of  this  country  to 
the  effect  that,  according  to  its  views,  **ale  and  beer"  could 
no  longer  be  introduced  into  the  Indian  country  or  sold  to 
Indians.  It  was  this  last  congressional  act  from  which  our 
Constitution  was  taken,  and,  in  so  far  as  it  was  possible  to  use 
the  same  language  and  make  it  fit  the  conditions  in  this  state, 
the  same  phraseology  was  employed.  We  find  in  no  legis- 
lative act  from  any  other  state  having  for  its  object  the  regu- 
lation or  suppression  of  the  liquor  traflSc  language  similar  or 
like  the  language  used  by  fJongress  to  protect  the  Indian 
tribes  of  this  country  and  copied  into  our  Constitution  as 
the  prohibitory  law  of  this  state. 

In  addition  to  the  Sarlls  Case,  we  have  found  one  other  case 
that  makes  reference  to  and  discusses  the  features  of  section 
2139,  here  involved,  to  wit.  United  States  v.  Cohn,  2  Ind.  Ter. 
474,  52  S.  W.  38.  The  learned  judge  who  delivered  the 
opinion  in  the  Cohn  Case  reviewed  the  history  of  congressional 
legislation  for  the  protection  of  the  Indian  tribes  of  the  coun- 
try against  the  liquor  evil,  and  not  only  discussed  the  section 
of  law  that  Cohn  was  charged  with  violating,  but  also  sec- 
tion 2139,  from  which  our  Constitution  is  copied.  The  court's 
reference  to  the  reason  for  the  amendment  of  1892  of  section 
2139  is  in  the  following  words  : 

**It  is  a  matter  of  the  history  of  this  country,  so  notorious 
as  to  become  common  knowledge  here,  that  immediately  after 
that  decision  [Sarlls  Case]  this  country  was  flooded  with  lager 
beer.  It  was  brought  in  by  the  carload,  and  drunkenness  and 
rowdyism  in  their  worst  forms  prevailed  throughout  the  land. 
This  condition  of  affairs  was  brought  to  the  attention  of  Con- 
gress, which  resulted  in  the  prompt  enactment  of  the  above 
amendment.  It  will  be  noticed  that  the  word  'other,'  or  any 
other  limitation,  does  not  follow  *ale  and  beer';  and  therefore 
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those  liqiiors,  in  all  of  their  forms,  whether  intoxicating  or 
not,  were  prohibited.  The  language  is,  'No  ardent  spirits, 
ale,  beer,  wine  or  intoxicating  liquors  of  whatever  kind  shall 
be  introduced,'  etc.  Here  ale  and  beer  were  designated  by 
name,  and,  as  before  stated,  without  qualification  or  limita- 
tion. There  can  be  no  question  as  to  the  construction  of  this 
statute. ' '     (Italics  ours. ) 

It  will  thus  be  seen  that  our  prohibition  amendment  was  a 
federal  law  for  over  22  years  before  it  was  adopted  by  this 
state  as  a  part  of  its  fundamental  law.  And  the  particular 
word  of  most  interest  here,  to  wit,  **beer''  had  been  construed 
by  a  United  States  court  long  before  we  appropriated  it  and 
its  context  as  ours. 

The  rule  of  law  is  well  settled  by  the  courts  of  some  juris- 
dictions that  in  the  adoption  of  a  statute  of  another  sover- 
eignty or  state  the  construction  placed  upon  such  statute  by 
the  courts  of  its  origin  is  taken  and  adopted  as  much  as  the 
statute  itself  when  the  evil  sought  to  be  remedied  is  the  same. 
Other  courts  refuse  such  binding  sanctity  of  previous  con- 
struction, except  when  fortified  by  logic  and  reason.  But  in 
all  the  previous  construction  is  looked  to  as  of  persuasive 
force,  and  is  adopted  when  sound  and  reasonable  as  applied 
to  conditions.  This  is  upon  the  evident  theory  and  assump- 
tion that  those  who  lift  a  statute  thus  are  familiar  with  its 
construction  and  have  considered  its  adaptability  and  fitness 
as  a  whole  to  meet  their  conditions.  It  was  in  1899  that  the 
court  of  appeals  of  the  Indian  Territory,  a  United  States 
court,  in  the  Cohn  Case,  decided  that  "ale  and  beer,  ...  in 
all  their  forms,  whether  intoxicating  or  not,  were  prohibited." 
Fifteen  years  before  we  copied  these  words  and  their  setting 
into  our  laws  their  meaning  had  been  defined. 

It  might  be  contended  that  a  construction  of  section  2139, 
of  the  Revised  Statutes  of  the  United  States,  was  not  involved 
in  thie  Cohn  Case,  and  that  therefore  what  was  said  in  that 
case  was  mere  dictum.  It  may  be  granted  that  the  language 
used  in  the  Cohn  Case  in  regard  to  section  2139,  supra,  was 
unnecessary ;  yet,  when  that  court  spoke,  its  utterances  became 
a  part  of  the  history  of  the  section  and  a  light  to  those  seek- 
ing to  kam  its  meaning  in  actual  application. 

We  think  it  would  be  doing  no  violence  to  section  1  of  the 
prohibition  amendment  to  the  Constitution  to  stand  on  the 
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construction  it  had  received  by  the  federal  ccmrt  before  we 
adopted  it,  and  would  be  inclined  to  do  so  even  in  the  absence 
of  support  from  other  courts ;  for  we  believe  it  is  founded  in 
reason  and  sustains  the  more  effectually  the  purpose  of  its 
adoption. 

But  there  is  ample  authority  justifying  the  construction 
that  an  enumeration  of  a  prohibited  liquor  without  any  quali- 
fication extends  to  it  in  all  its  forms,  intoxicating  and  non- 
intoxicating. 

It  is  the  contention  of  appellant  that  the  word  "beer,"  as 
used  in  the  Constitution,  means  an  intoxicating  liquor.  He 
would  insert  the  word  ** intoxicating"  before  the  word  "beer,'* 
and  have  it  to  read,  ''Every  person  who  sells  .  .  .  intoxicat- 
ing beer  .  .  .  shall  be  guilty,"  etc.  In  State  v.  Spavlding, 
61  Vt.  505,  17  Atl.  844,  the  defendant  was  charged  with 
violating  this  statute:  ''But  no  person  shall  sell  or  furnish 
cider  ...  at  or  in  a  victualing  house,  tavern,  grocery,  shop, 
cellar,  or  other  place  of  public  resort." 

It  was  the  contention  of  the  defendant  that  the  word 
^' cider,"  as  used  in  the  statute,  meant  an  intoxicating  drink. 
After  some  general  observations  as  to  the  purpose  and  intent 
of  the  legislators,  the  court  said: 

"In  view  of  aU  these  facts,  we  think  it  would  more  likely 
be  carrying  out  the  legislative  intent  to  construe  the  enact- 
ment according  to  its  plain  and  common  meaning,  rather  than 
to  interpolate  qualifying  terms  and  hold  that  the  legislature 
meant  something  different  from  what  it  said.  We  therefore 
hold  that  the  prohibition  as  to  the  places  named  is  absolute, 
regardless  of  the  stage  of  fermentation  or  the  intoxicating 
quality  of  the  cider." 

In  the  case  of  Luther  v.  State,  83  Neb.  455,  20  L.  B.  A. 
(N.  S.)  1146,  120  N.  W.  125,  the  defendant  was  charged  witb 
violating  the  following  statute : 

"All  persons  who  shall  sell,  or  give  away,  upon  any  pre- 
text, malt,  spirituous,  or  vinous  liquors,  or  any  intoxicating 
drinks"  without  having  first  obtained  a  license  shall  be 
deemed  guilty  of  a  misdemeanor,  etc. 

The  particular  charge  was  that  the  defendant  had  sold  "cer- 
tain malt  and  intoxicating  liquor,  to  wit,  malt  tonic."  The 
contention  of  the  state  was: 
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''That  the  proof  upon  the  trial  was  conelufiive  that  the 
liquor  sold  and  kept  for  sale  was  'malt  liquor,'  and  therefore 
the  selling  and  keeping  for  sale  the  liquors  described  was  a 
violation  of  law,  and  the  conviction  should  be  sustained  with- 
out any  inquiry  as  to  the  intoxicating  or  nonintoxicating 
properties  of  the  liquor." 

It  was  contended  by  the  counsel  for  defendant  that: 

"It  was  the  legislative  intent  to  suppress  the  sale  of  in- 
toxicating liquors,  and  that,  although  the  term  'malt  liquors' 
is  used  in  the  act,  yet  it  was  not  the  purpose  to  prevent  the 
sale  of  malt  liquors  or  liquids,  unless  they  contained  a  suffi- 
cient quantity  of  alcohol  to  produce  intoxication,  or,  stated 
differently,  that  the  language  used  in  paragraphs  11  and  20 
must  be  construed  to  mean  as  if  it  read  'intoxicating  malt 
liquor.'  I  cannot  read  the  statute  in  that  light.  As  well 
might  we  apply  the  adjective  to  the  words  'spirituous'  and 
'vinous.'  It  is  my  opinion  that  the  legislature  realized  and 
appreciated  the  fact  that  malt,  spirituous  and  vinous  liquors 
are  equally  largely  used  as  a  beverage,  and  are  alike  injurious 
to  the  consumer,  if  not  by  producing  immediate  intoxication 
when  taken  in  small  quantities,  by  producing  the  same  effect 
when  more  is  taken,  and  at  the  same  time  creating  an  ab- 
normal appetite  which  leads  to  dissipation  and  inebriety.  At 
imy  rate  the  law  prohibits  the  sale  of  'malt  liquors'  without 
a  license,  and  we  must  obey  its  plain  mandate." 

Another  case  of  striking  similarity  in  its  law  to  the  one 
at  bar  is  Kettering  v.  City  of  Jacksonville,  50  111.  39,  In  that 
case  the  court  said : 

"It  is  also  insisted  that  the  court  erred  in  refusing  to  in- 
struct the  jury  that  the  prosecution  must  prove  the  beer  sold 
to  be  of  an  intoxicating  character.  The  objection  is  not  well 
taken.  The  charter  of  the  city,  in  express  terms,  gave  the 
city  power  to  prohibit  the  sale  of  beer  without  defining  its 
quality  or  character.  The  ordinance  follows  the  language  of 
the  charter,  and  the  proof  shows  that  beer  was  sold.  The 
city  did  not  see  proper  to  confine  the  prohibition  to  beer  of  an 
intoxicating  quality,  and  we  have  no  right  to  interpolate  such 
a  qualification.  The  eity  council  may  have  supposed  it  im- 
portant to  prevent  the  establishment  of  any  species  of  beer 
shops,  in  view  of  the  fact  that  intoxicating  drinks  are  so 
often  sold  in  places  which  openly  deal  only  in  harmless  bever- 
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ages.  The  existence  of  shops  for  the  vending  of  any  species 
of  beer  is  certainly  not  important  to  the  well-being  of  a  com- 
munity, and  we  are  not  prepared  to  say  their  prohibition  is 
such  an  abridgment  of  the  rights  of  the  citizen  that  the  legis- 
lature cannot  clothe  cities  with  that  power.'* 

It  would  seem  that  the  conclusion  reached  in  the  last  three 
cases  cited  is  founded  upon  reason,  and  is  especially  apposite 
when  applied  to  our  constitutional  prohibition.  The  inebriat- 
ing element  of  all  the  enumerated  liquors  is  alcohol.  That 
is  true  of  ale,  beer,  wine  and  ardent  spirits,  such  as  whisky, 
rum  and  brandy.  The  percentage  of  alcohol  differs  greatly, 
ranging  from  a  very  low  per  cent  in  beer  to  a  very  high  per 
cent  in  whisky.  According  to  the  Standard  Dictionary,  small 
beer  has  but  1.28  per  cent  of  alcohol.  Lager  beer,  schenk 
beer,  and  bock  beer  vary  in  alcoholic  content  from  2  per  cent 
to  7  per  cent.  Of  course,  when  the  Constitution  specifically 
names  **beer''  as  forbidden,  it  will  be  granted  that  it  includes 
beer  of  a  high  alcoholic  content,  but  it  has  named  **beer," 
and  that  word  comprehends  weiss  and  small  beer,  as  well  as 
bock,  lager  or  schenk  beer,  and  who  shall  say  that  less  was 
meant  than  any  or  all  of  the  known  beers  or  drinks  made  by 
the  process  used  in  making  beer?  The  percentage  of  alcohol 
in  wine  is  from  7  per  cent  to  25  per  cent.  Can  it  be  that  in 
the  use  of  the  word  'Vine"  in  the  Constitution  only  high- 
proof  wines  were  meant?  So  with  whisky,  brandy  and  rum 
the  alcoholic  content  differs,  but  they  are  all  included  in  the 
words  "ardent  spirits,"  and  their  sale  condemned,  whether 
they  contain  little  or  much  alcohol. 

"Intoxicating  liquors  of  any  kind"  we  do  not  think  quali- 
fies and  limits  the  meaning  of  the  preceding  named  liquors 
to  intoxicating  liquors;  for  those  liquors  are  prohibited  ex  vi 
termini,  regardless  of  their  ability  to  intoxicate.  The  .expres- 
sion "intoxicating  liquors  of  any  kind"  is  intended  to  cover 
liquors  or  admixtures  of  liquors  not  enumerated  before,  and, 
to  sustain  a  charge  of  the  illegal  sale  under  it,  it  would  be 
necessary  to  both  allege  and  prove  the  liquor  intoxicating; 
that  is,  that  it  will  produce  drunkenness  when  taken  to  capa- 
city. Not  80,  however,  with  whisky,  brandy,  rum,  ale,  beer 
or  wine.  Their  sale  is  prohibited  by  name,  and  a  charge  and 
proof  of  the  sale  of  any  of  them  by  name,  regardless  of  the 
alcoholic  content,  would  sustain  a  conviction.    This,  we  be- 
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lieve,  would  be  conceded  even  by  the  appellant,  except  as  to 
beer.  But  why  this  exception  1  The  sale  of  none  of  them  is 
malum  per  se,  but  the  sale  of  any  of  them  is  bad,  because  pro- 
hibited by  the  statute. 

In  most,  if  not  all,  of  the  cases  cited  by  appellant  in  his 
brief  in  which  the  word  **beer''  was  defined  and  held  to  be 
an  intoxicating  liquor,  the  question  arose  under  high  license 
or  prohibitory  statutes  making  the  traffic  in  intoxicating 
liquors  an  offense,  and  the  courts  of  the  country  are  divided  as 
to  whether  the  word  in  and  of  itself,  when  occurring  in  the 
pleadings  or  in  the  evidence,  should  be  construed  as  meaning 
an  ** intoxicating  liquor"  as  a  question  of  law,  or  whether  it 
is  a  question  of  fact  for  the  jury.  For  instance,  in  the  case 
of  State  V.  Carmody,  50  Or.  1,  12  L.  R.  A.  (N.  S.)  828,  91 
Pac.  446,  cited  by  appellant,  the  court  says : 

"The  courts  are  not  in  accord  as  to  whether  a  charge  of 
unlawfully  selling  intoxicating  liquor  is  sustained  by  proof 
that  the  liquor  sold  was  *beer,'  without  anything  giving  to  it 
a  particular  description,  or  evidence  that  it  was  intoxicating. 
In  a  number  of  decisions  it  is  held  that  the  word  'beer'  is 
a  generic  term,  including  both  a  class  of  alcoholic  liquors  and 
a  class  of  nonintoxicating  beverages,  such  as  *root  beer,'  'gin- 
ger beer,'  'spruce  beer,'  and  the  like,  and  therefore  it  can- 
not be  said,  in  its  ordinary  meaning,  to  imply  an  intoxicating 
drink,  unless  such  import  has  been  given  it,  either  by  statute 
or  by  decisions  of  the  courts.  Blatz  v.  Rohrbach,  116  N.  Y. 
450,  6  L.  R.  A.  669,  22  N.  E.  1049,  is  a  leading  example  of 
this  class  of  cases.  But  Mr.  Black  says  that  this  is  not  the 
approved  rule.  'On  the  contrary,  the  preponderance  of  au- 
thority is  to  the  effect  that  when  the  word  "beer"  is  used, 
without  any  restriction  or  qualification,  it  denotes  an  intoxi- 
cating malt  liquor;  that  when  thus  occurring  in  an  indictment 
or  complaint,  or  in  the  evidence,  it  is  presumed  to  include  only 
that  species  of  beverage ;  and  that,  being  taken  in  this  sense, 
it  will  be  sufficient,  unless  it  is  shown  by  the  evidence  that 
the  particular  liquor  so  described  is  nonalcoholic'  "  (Italics 
ours.) 

The  determination  of  the  court  in  the  Carmody  Case  would 
be  applicable  and  demand  thoughtful  consideration  by  this 
court  if  the  Oregon  statute  were  the  same  as  our  Constitu* 
tion.    Under  the  Oregon  statute,  the  crime  consisted  in  the 
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sale  of  intoxicating  liquors ;  under  our  Constitution,  the  crime 
may  be  committed  by  selling  ale,  beer,  wine  or  ardent  spirits, 
such  as  whisky,  rum,  brandy  and  gin.  The  Carmody  CcLse, 
supra,  and  Briffitt  v.  State,  58  Wis.  39,  46  Am.  Rep.  621,  16 
N.  W.  39,  relied  upon  by  appellant,  involved  questions  of 
pleading  and  proof,  and  not  the  construction  of  a  statute. 
In  both  cases  the  offense  was  the  selling  of  intoxicating 
liquors,  and  the  question  was  as  to  whether  proof  of  the  sale 
of  **beer"  without  any  proof  as  to  whether  it  was  intoxicat- 
ing or  not  was  sufficient  to  authorize  a  conviction.  Here  we 
are  endeavoring  to  find  out  what  the  framers  of  this  amend- 
ment to  our  Constitution  and  the  people  who  adopted  it 
meant  when  they  used  the  word  '*beer"  in  the  context  in 
which  we  find  it.  It  is  not  a  question  of  pleading  or  of  evi- 
dence, but  is  a  question  of  construction  of  a  statute. 

We  are  forced  to  the  conclusion  that  the  word  **beer,"  as 
used  in  the  Constitution,  does  not  mean  an  intoxicating  liquid 
only,  but  also  a  nonintoxicating  fermented  malted  liqtior, 
even  though  it  be  not  intoxicating;  that  is,  if  the  liquor  be 
*'beer"  as  defined  and  historically  known  by  the  standard 
lexicographers  and  by  the  courts,  its  traffic  is  forbidden  by 
the  Constitution.  If  the  article  involved  in  this  case  falls 
within  the  well-known  definition  of  ''beer,'*  whether  it  be  in- 
toxicating or  not,  the  appellant's  act  was  criminal  and  sub- 
jects him  to  punishment. 

The  court  found  that  the  liquid  sold  by  appellant  was  beer, 
and,  if  the  finding  is  sustained  by  the  evidence,  the  judgment 
of  conviction  must  be  affirmed.  We  will  first  look  into  the 
books  to  determine  what  beer  is,  and  then  apply  the  facts  of 
this  case,  and  if  the  processes  of  manufacture  used  in  mak- 
ing what  is  here  called  *'barette"  are  the  usual  processes  in 
manufacturing  beer,  and  the  article  produced  falls  within  the 
definition  of  **beer,"  the  conclusion  reached  by  the  trial  court 
must  stand.  The  Century  Dictionary's  definition  of  **beer" 
is  as  follows : 

"Beer.  1.  An  alcoholic  liquor  made  from  any  farinaceous 
grain,  but  generally  from  barley,  which  is  first  malted  and 
ground,  and  its  fermentable  substance  extracted  by  hot  water. 
To  this  extract  or  infusion  hops  or  some  other  vegetable 
product  of  an  agreeable  bitterness  is  added,  and  it  is  there- 
upon  boiled  for  some  time  both  to  concentrate  it  and  to  extract 
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the  useful  matter  from  the  hops.  The  cooled  liquor,  with 
yeast  added,  is  suffered  to  ferment  in  vats,  the  time  of  fer- 
mentation depending  upon  the  quality  and  kind  of  beer,  and 
after  it  has  become  clear  it  is  stored  away  or  sent  to  the  mar- 
ket. 'Ale'  and  *beer'  were  formerly  synonymous  terms,  *ale' 
being  the  earlier  in  use;  at  present,  'beer'  is  the  common  name 
for  all  malt  liquors,  and  'ale'  is  used  specifically  for  a  care- 
fully made  beer  of  a  certain  strength,  and  rather  light  than 
dark;  thus  small  beer,  ginger  beer,  and  the  like  are  not  ale, 
nor  are  stout  and  porter. 

"2.  A  fermented  extract  of  the  roots  and  other  parts  or 
products  of  various  plants,  as  ginger,  spruce,  molasses,  beet^ 
etc." 

Webster  defines  "beer"  to  be: 
"1.  A  fermented  liquor  made  from  any  malted  grain,  with 
hops  and  other  bitter  flavoring  matters. 

"2.  A  fermented  extract  of  the  roots  and  other  parts  of 
various  plants,  as  spruce,  ginger,  sassafras,  etc.  Beer  has 
different  names,  as  small  beer,  ale,  porter,  brown,  stout,  lager 
beer,  etc.,  according  to  its  strength  or  other  qualities." 

The  Standard  Dictionary's  definition  is: 

"1.  An  alcoholic  beverage  produced  from  various  sub- 
stances containing  starch,  usually  barley,  by  first  bringing  the 
starch  into  a  more  soluble  condition  by  malting,  then  heating 
the  ground  malt,  during  which  operation  the  starch  is  changed 
into  dextrin  and  glucose,  afterward  boiling  the  product  with 
hops,  and  finally  fermenting  it  With  yeast,  which  decomposes 
the  glucose  into  alcohol  and  carbon  dioxid. 

"2.  A  slightly  fermented  beverage  made  from  infusion  of 
roots,  and  other  parts  of  various  plants,  as  sassafras,  ginger, 
spruce,  etc.,  with  molasses  or  sugar;  as,  ginger  beer;  root  beer; 
spruce  beer." 

The  Encyclopedia  Britannica,  eleventh  edition,  defines 
"beer"  as: 

"A  beverage  obtained  by  process  of  alcoholic  fermentation, 
mainly  from  cereals  (chiefly  malted  barley),  hops,  and  water. 
.  .  .  '  The  manner  of  making  this  liquid  is  somewhat  different 
in  Gaul,  Spain,  and  other  countries,  and  it  is  called  by  dif* 
ferent  names,  but  its  nature  and  properties  are  everywhere 
the  same,'  says  Pliny  in  his  Natural  History." 

In  the  same  excellent  work,  it  is  said: 
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''Brewing,  in  the  modern  acceptation  of  the  term,  is  a  series 
of  operations  the  object  of  which  is  to  prepare  an  alcoholic 
beverage  of  a  certain  kind — ^to  wit,  beer — mainly  from  cereals 
(chiefly  malted  barley),  hops,  and  water." 

Joyce  on  Intoxicating  Liquors,  section  19,  says  "beer"  is: 

"A  fermented  liquor,  chiefly  made  of  malt.  And  the  fact 
that  beer  is  fermented  liquor  is  one  of  which  the  courts  will 
take  judicial  notice.  Beer,  as  it  is  ordinarily  understood  and 
as  it  is  defined  in  the  dictionary,  is  a  fermented  liquor.  It 
is  made  from  malted  grain  with  hops  or  from  the  extract  of 
roots  and  other  parts  of  various  plants,  such  as  spruce,  ginger, 
and  sassafras.  It  is  known  under  various  names  and  desig- 
nated by  such  terms  as  ale,  porter,  strong  beer,  small  beer, 
lager,  spruce  beer,  and  others." 

Woolen  and  Thornton  on  the  law  of  Intoxicating  Liquors, 
section  34,  adopt  Webster's  definition  of  the  word  "beer," 
and  add: 

"It  will  be  observed  that  the  primary  meaning  of  the  word 
'beer'  is  a  liquor  infused  with  malt  and  prepared  by  fermen- 
tation." 

When  the  word  "beer"  is  used  without  any  qualifying 
word,  it  is  to  be  understood  to  mean  a  beer  made  of  malt. 
As  was  said  in  United  States  v.  Dv^oumau  (C.  C),  54  Fed. 
138: 

"Malt  liquor  is  defined  to  be  a  beverage  prepared  by  in- 
fusion of  malt,  as  beer,  ale,  porter,  etc.;  and  beer  is  defined 
as  a  fermented  liquor,  chiefly  made  of  malt.  If  then,  beer 
is  a  liquor  chiefly  made  of  malt,  and  malt  liquor  is  a  bever- 
age prepared  by  infusion  of  malt,  beer  is  malt  liquor,  and 
malt  liquor  embraces  beer.  Allred  v.  State,  89  Ala.  112,  8 
South.  56.  I  believe  this  is  common  knowledge,  and  that 
when  one  speaks  of  beer  he  must  be  understood  to  mean  beer 
made  of  malt.  The  ordinary  acceptation  of  the  term  'malt 
liquor'  imports  a  fermented  liquor,  made  chiefly  of  malt,  .  .  . 
as  I  have  said.  Now,  there  are  other  kinds  of  beer,  made 
from  vegetables,  roots,  and  the  like.  When  these  are  referred 
to,  I  think  there  is  a  prefix  to  the  word  beer ;  as  for  instance, 
spruce  beer,  cane  beer,  etc.  My  opiniorf,  therefore,  is  that  the 
general  term  'beer,'  as  defined  and  commonly  understood, 
refers  to  beer  made  from  malted  grain,  and  that  when  any 
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other  kind  of  beer  is  meant  a  prefix  must  be  added  to  indicate 
the  kind  referred  to.'' 

See,  also,  Woolen  and  Thornton  on  the  Law  of  Intoxicating 
Liquors,  section  34. 

All  the  definitions  given  above  agree  that  beer  is  made  from 
some  kind  of  cereal  (usually  barley),  water  and  hops,  and 
none  of  them  define  it  as  intoxicating.  Before  these  ingre- 
dients become  beer  the  process  of  fermentation  must  have 
been  in  operation,  and  the  length  of  fermentation  determines 
the  percentage  of  alcohol  in  the  liquor  produced. 

Barette,  according  to  the  testimony  of  the  brewmaster,  is 
made  from  barley,  water  and  hops,  and  differs  principally 
from  higher  grades  of  malted  liquor  in  that  the  process  of 
fermentation  is  arrested  in  its  early  stages.  This  is  done  in 
order  to  keep  down  the  percentage  of  alcohol  in  the  so-called 
barette.  "We  gather  from  a  reading  of  the  books  that  it  is 
nothing  but  what  was  formerly  known  as  ** small  beer."  In 
fact,  the  brewmaster,  in  his  testimony,  being  interrogated  by 
the  court  as  to  how  barette  was  carbonized,  recognized  it  as 
a  form  of  beer.     He  explained  to  the  court  in  this  language : 

**In  barette  we  have  a  carbonator.  It  is  a  tank  up  about 
this  high  [indicating]  and  a  screen  in  there  with  holes  in  it 
where  the  gas  runs  in  on  one  side,  and  the  beer  runs  in  on 
the  other  side.  The  gas  and  beer  mix  themselves  together, 
and  it  runs  itself  together  under  pressure  in  another  tank." 

This  so-called  barette  was  manufactured,  according  to  the 
testimony,  by  the  Copper  City  Brewing  Company  at  its  brew- 
ery, where  also  was  manufactured  beer.  Both  are  the  prod- 
ucts of  an  industry  known  as  brewing,  and  brewing,  as  defined 
by  the  Encyclopedia  Britannica,  is  a  process  by  which  beer 
is  made. 

In  describing  a  like  decoction,  the  court,  in  State  v.  Danen- 
herg,  151  N.  C.  718,  26  L.  R.  A.  (N.  S.)  890,  66  S.  E.  301, 
used  language  which  we  quote  as  fairly  representative  of  the 
situation  here : 

"That  it  [near  beer]  is  made  by  those  who  make  beer,  sold 
by  those  who  sell  beer,  and  drunk  by  those  who  drink  beer, 
and  that  it  looks  like  beer,  smells  like  beer,  and  tastes  like 
beer." 

It  seems  that  there  can  be  no  question  that  the  beverage 
labeled  and  sold  as  barette  by  the  appellant  is  a  fermented 
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malt  liquor,  that  beer  is  a  fermented  malt  liquor;  and  that, 
therefore,  regardless  of  the  name  by  which  it  was  known  and 
sold,  the  said  barette  was,  in  fact  and  in  truth,  beer,  and,  re- 
gardless of  its  inability  to  intoxicate,  is  prohibited  by  the  Con- 
stitution.  Of  course,  the  name  by  which  it  was  called  cannot 
aflfect  its  kind  or  quality.  It  is  the  stuflf  of  which  it  is  made, 
and  not  its  name,  that  gives  it  place  among  the  prohibited 
liquors  named  in  the  Constitution. 

We  find  the  word  '*beer,"  as  it  appears  in  our  Constitu- 
tion, first  used  in  legislation  for  the  benefit  and  protection 
of  the  Indian  tribes  of  this  country.  It  is  hardly  conceivable 
that  the  Congress,  in  using  the  word  for  that  purpose  and 
in  that  connection,  intended  to  limit  it  to  the  known  intoxi- 
cants manufactured  and  called  by  that  name;  the  effort,  no 
doubt,  being  to  effectually  protect  the  wards  of  the  govern- 
ment, which  could  hardly  be  done  unless  the  word  was  used 
in  its  broad,  comprehensive  and  somewhat  generic  meaning, 
as  including  all  malt  liquors.  In  1892,  when  the  language  of 
our  Constitution  was  first  employed  by  any  legislative  body, 
so  far  as  we  have  been  able  to  discover,  *'beer''  was  doubtless 
**the  common  name  for  all  malt  liquors,'*  as  it  now  is,  whether 
of  the  intoxicating  or  nonintoxicating  kind. 

The  judgment  of  the  lower  court  is  aflBrmed, 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


As  to  what  liquors  are  within  statutory  restrictions  as  to  the  sale  of 
"spirituous,"  "vinous,"  "fermented,"  and  other  intoxicating  liquors,  see 
note  in  20  L^  B.  A.  645. 

As  to  whether  proof  of  sale  of  "beer"  is  sufficient  to  sustain  a  convic* 
tion  under  statutes  prohibiting  sale  of  vinous,  malt,  fermented  or  intoxi- 
cating liquors,  see  note  in  26  U  R.  A.  (N.  8.)  446;  48  L.  R.  A. 
(K.  &)  308. 

As  to  whether  statutes  forbidding  sale  of  a  certain  class  of  liquor  in- 
elude  nonintoxicating  liquor,  see  notes  in  20  L^  B.  A.  (K.  8.)  1146;  26 
U  B.  A.  (K.  &)  896;  46  L.  B.  A.  (K.  8.)  769.  See,  also,  note  in  7 
L.  B.  A.  (K.  &)  196,  on  proof  of  sale  of  "lager  beer." 
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[CitU  No.  1480.    Piled  November  17,  1915.] 
[152  Pae.  856.] 

0.  GIBSON,  Appellant,  v.  JAMES  P.  DUNCAN,  Appellee. 

1.  Watkbs  akd   Watebcoubsss  —  SUBFACS   Watees.  —  The   owner   of 

lower  premises  is  not  bound  to  permit  the  flow  of  surface  and  flood 
waters  over  it,  but  may,  hj  improvements,  embankments,  etc.,  pre- 
vent the  flow  from  the  upper  premises. 

[As  to  diminishing  or  impeding  surface  water  flowing  upon  one's 
land,  see  note  in  85  Am.  Bt.  Bep.  715.] 

2.  Watebs  and  Watebooubses— Subface  Watebs — Injunction.— In  an 

action  to  enjoin  defendant,  a  lower  adjoining  owner,  from  con- 
structing embankments  which  stopped  and  pooled  the  surface  water 
on  the  plaintiff's  higher  premises,  where  it  was  found  that  the 
"plaintiff  has  permitted  manure  and  other  filth  to  accumulate  on  his 
premises  and  to  fall  on  to  defendant's  lot  and  walk,  and  to  be 
washed  hj  the  rains  on  to  the  walk  and  premises,  plaintiff,  not  being 
himself  free  from  fault,  was  not  entitled  to  enjoin  defendant. 

3.  Appeal  and  Ebbob  —  Findings  —  Conclusiveness.  —  Where  the  evi- 

dence taken  at  the  trial  was  not  made  a  part  of  the  record,  the  find- 
ings of  fact  must  be  treated  by  the  supreme  court  as  true,  and  as 
fully  supported  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Cochise.    A.  C.  Lockwood,  Judge.    Affirmed. 

Mr.  0.  Gibson,  in  pro.  per. 

Mr.  Lee  0.  "Woolery,  for  Appellee. 

ROSS,  C.  J. — The  appellant  was  the  plaintiflf  below  and  the 
appellee  was  the  defendant.  We  will  speak  of  them  here- 
after as  plaintiff  and  defendant.  They  own  and  occupy  for 
residential  purposes  lots  in  the  same  block  in  the  city  of 
Tombstone.  The  natural  slope  of  the  ground  is  such  that  the 
surface  waters  run  from  plaintiff's  premises  on  to  and  over 
the  premises  of  defendant.  On  the  lowest  part  of  his  land, 
and  adjoining  the  land  of  defendant,  plaintiff  has  a  stable  and 
horse  lot,  over  which  surface  and  flood  waters  were  accustomed 
to  run,  and,  if  not  interfered  with,  these  waters  naturally 
passed  on  to  and  across  the  premises  of  defendant.    The  lat- 
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ter,  shortly  before  the  institution  of  this  action  by  the  plain- 
tiff, for  the  purpose  of  preventing  the  deposition  of  the 
manure  from  the  stable  and  lot  of  plaintiff  upon  his  land  and 
premises,  constructed  thereon  an  embankment  or  barrier  that 
arrested  and  pooled  the  water,  and  as  plaintiff  alleges,  by  rea- 
son thereof: 

'^  Manure  and  other  unhealthful  substances  will  accumulate 
in  the  pool  of  water,  so  impounded,  as  aforesaid,  and  cast 
upon  plaintiff's  premises  in  such  quantities  as  to  be  unsani- 
tary and  unhealthful,  and  as  will  subject  plaintiff  to  arrest 
under  the  ordinances  of  the  city  of  Tombstone." 

The  plaintiff  prayed  that  the  defendant  be  restrained  from 
so  maintaining  the  said  embankment  as  to  impound  and  cast 
waters  on  his  premises.  The  answer  consisted  of  a  general 
denial  and  an  admission  that  the  defendant  had  constructed 
an  embankment,  as  alleged.  It  seems  from  the  answer,  as 
also  the  complaint,  that  the  overflow  from  the  plaintiff's 
premises  was  upon  and  over  the  walk  or  path  used  by  the  de- 
fendant as  a  means  of  ingress  and  egress  to  and  from  the 
defendant's  home  to  the  street.  Defendant  alleges  that,  ever 
since  plaintiff's  bam  and  corral  had  been  constructed,  "plain- 
tiff has  permitted  manure  and  other  filth  to  accumulate  in 
said  corral  and  to  fall  on  said  walk  and  to  be  kicked  thereon 
by  plaintiff's  horses,  and  to  be  washed  by  the  rains  on  to  said 
walk  and  property  of  defendant,  .  .  •  "  and  "that  in  the 
exercise  of  his  just  rights  and  to  keep  said  walk  in  a  passable 
condition,  and  to  keep  said  manure  and  filth  off  his  premises, 
he  placed  boards  upon  his  premises"  for  protection. 

The  case  was  tried  to  the  court.  Several  findings  were 
made,  but  the  two  to  which  the  plaintiff  objects  are : 

"  (5)  That  since  plaintiff  erected  said  barn  and  built  said 
corral  and  kept  a  horse  or  horses  therein,  plaintiff  has  per- 
mitted manure  and  other  filth  to  accumulate  in  said  corral 
and  to  fall  on  to  said  lot  18  of  defendant  and  on  to  his  said 
walk,  and  to  be  washed  by  the  rains  on  to  said  walk  and  prop- 
erty of  the  defendant. 

"  (6)  That  defendant,  to  keep  said  walk  in  a  passable  con- 
dition, and  to  keep  said  manure  and  filth  from  falling  on  to 
his  said  walk  and  premises,  and  from  being  washed  thereon 
by  the  rain-waters  and  waters  from  melting  snows,  placed 
boards  on  edge  upon  his  own  premises,  just  westerly  of  said 
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corral  of  plaintiff,  which  said  boards  l^old  back  the  surface 
waters  upon  plaintiff's  premises,  but  only  such  surface  waters 
as  have  become  polluted  with  manure  and  other  filthy  sub- 
stances from  plaintiff's  said  corral." 

He  says  these  findings  do  not  support  the  judgment,  and 
are  evasive  and  without  the  issue. 

The  plaintiff  assigns  as  error  the  failure  of  the  court  to 
enter  judgment  for  him,  as  prayed  for,  upon  the  findings  as 
made  by  the  court  and  admissions  in  the  pleadings.  This 
necessarily  involves  the  assumption  that  the  complaint  states 
a  good  cause  of  action,  and  that  the  answer  sets  forth  no  legal 
grounds  of  defense.  The  complaint  seems  to  be  drawn  upon 
the  idea  that,  inasmuch  as  the  defendant's  premises  were 
lower  than  the  plaintiff's,  a  duty  was  imposed  by  law  upon 
the  lower  premises  to  permit  the  flow  of  surface  and  flood 
waters  over  the  same.  In  other  words,  the  plaintiff  would 
adopt  the  civil  law  which  recognized  the  dominant  and  servi- 
ent estates  with  reference  to  surface  waters.  We  do  not 
think  that  to  be  the  law  of  this  state.  On  the  contrary,  in 
City  of  Tucson  v.  Dunseath,  15  Ariz.  355,  139  Pac.  177,  we 
quoted,  with  approval,  from  Walker  v.  New  Mex,  &  8,  P,  R. 
Co.,  165  U.  S.  593,  41  L.  Ed.  837,  17  Sup.  Ct.  Rep.  421,  the 
following  language : 

**One  is  under  no  obligation  to  receive  from  the  other  the 
flow  of  any  surface  water,  but  may,  in  the  ordinary  prosecu- 
tion of  his  business  and  in  the  improvement  of  his  premises, 
by  embankments  or  otherwise,  prevent  any  portion  of  the  sur- 
face water  coming  from  such  upper  premises." 

Plaintiff  in  his  argument  seems  to  concede  the  above  proposi- 
tion, but  seeks  to  distinguish  and  modify  it  in  this  case,  because 
he  says  the  obstruction  placed  by  defendant  upon  his  prem- 
ises impounds  the  water  upon  the  manure  and  other  unsani- 
tary matter  on  his  ground,  and  thereby  makes  it  unhealthful. 
In  other  words,  if  the  effect  of  defendant's  act  in  building 
an  embankment  were  to  impound  only  the  clear  pure  sur- 
face water,  the  defendant  would  be  conceded  as  acting  within 
his  rights,  but  since,  by  act  of  plaintiff,  the  surface  waters 
will  become  filthy  and  unwholesome,  he  would  have  the  lower 
premises  of  the  defendant  burdened  with  the  duty  of  permit- 
ting them  to  flow  freely  over  the  latter 's  premises.  The  evi- 
dence taken  in  the  case  is  not  made  a  part  of  the  record ;  the 
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plaintiff  choosing  to  rely  upon  the  findings  as  made  by  the 
court.  The  two  findings  above  quoted,  of  course,  must  be 
treated  as  true  and  fully  supported  by  the  evidence.  The 
fact,  therefore,  is  that  the  "plaintiff  has  permitted  manure 
and  other  filth  to  accumulate  in  said  corral  and  to  fall  on  to 
said  lot  18  of  defendant  and  on  to  his  said  walk,  and  to  be 
washed  by  the  rains  on  to  said  walk  and  property  of  the 
defendant." 

Before  the  plaintiff  would  be  entitled  to  the  extraordinary 
relief  asked  for,  he  should  clearly  show  from  his  complaint 
that  he  himself  is  free  from  fault;  that  his  own  hands  are 
clean. 

Judgment  is  aflSrmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


On  the  correlative  rights  as  to  the  obstruction  of  the  natural  flow  of 
surface  water,  see  note  in  21  L^  R.  A.  598. 

As  to  right  of  owner  of  lower  tenement  as  against  the  rights  of  the 
upper  land  owner  to  obstruct  surface  water  in  a  natural  drainage  chan- 
nel, see  note  in  22  U  &  A.  (K.  8.)  789. 


[Civil  No.  1464.     Filed  November  17,  1915.] 
[152  Pac.  853.] 

GOULD  COPPER  MINING  COMPANY,  a  Corporation, 
Appellant,  v.  CHARLES  E.  WALKER,  HENRY  W. 
ZIPP,  and  F.  A.  DICKSON,  as  Trustees  in  Bankruptcy 
of  THE  PIONEER  SMELTING  COMPANY,  a  Corpo- 
ration, Appellees. 

1.  COBPOEATIONS  —  INTERLOCKING  DiRECTOBATI  —  RATDflCATION  OF  CON- 
TRACTS.— A  smelting  company  contracted  with  a  mining  company 
to  make  advances  to  it,  to  be  paid  hj  the  mining  company  out  of 
the  first  net  proceeds  of  the  ores  of  the  mining  company  treated  by 
the  smelting  company.  Thereafter,  at  a  time  when  two  of  the 
smelting  company's  directors  were  directors  of  the  mining  company, 
which  had  ^ve  directors,  and  when  the  board  of  directors  of  the 
mining  company  were  under  the  control  of  the  directors  of  the 
smelting  company,  the  mining  company  gave  a  note  for  the  ad- 
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▼ances,  which  was  afterward  renewed  and  Beeured  hj  a  mortgage. 
There  was  no  intimation  that  the  smelting  company's  control  of  the 
mining  company's  board  of  directors  was  obtained  by  undue,  un- 
fair or  fraudulent  means,  and  when  the  renewal  note  was  given, 
none  of  the  directors  of  the  smelting  company  were  directors  of  the 
mining  company.  Held,  that  the  renewal  of  the  original  indebted- 
ness by  a  board  of  directors  entirely  disconnected  with  the  smelt- 
ing company  was  a  ratification  of  the  indebtedness,  especially  in 
the  absence  of  any  showing  that  such  board  was  not  in  full  posses- 
sion of  all  the  facts  and  circumstances  surrounding  the  original 
transaction,  as  contracts  which  are  merely  voidable,  because  con- 
trary to  good  conscience  or  equity,  may  be  ratified  and  thus  estab- 
lished. 
2.  Corporations — Interlocking  Directorate — ^Validity  of  Contracts. 
Corporations  having  the  same  directors  may  make  contracts  with 
each  other;  and,  when  they  are  entirely  honest  and  fair,  the  courts 
will  enforce  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Pima.    Wm.  F.  Cooper,  Judge.    Affirmed, 

Mr.  Tom  K.  Riehey,  for  Appellant 

Mr.  S.  L.  Kingan,  for  Appellees. 

ROSS,  C.  J. — This  action  was  originally  instituted  by  the 
Pioneer  Smelting  Company  against  the  defendant  appellant, 
to  recover  on  a  note  for  $31,239,  dated  December  20,  1912, 
and  to  foreclose  a  mortgage  on  some  mining  claims  of  defend- 
ant's given  as  security  to  said  note.  Thereafter  the  Pioneer 
Smelting  Company  was  declared  a  bankrupt,  and  the  plain- 
tiffs herein  were  appointed  its  trustees  in  bankruptcy  and,  as 
such,  were  substituted  as  plaintiffs  in  the  action.  The  note 
provided  that  interest  at  6  per  cent  should  be  paid  one  year 
from  date  and  semi-annually  thereafter.  The  mortgage  was 
conditioned  that  the  appellant  should  do  the  annual  assess- 
ment work  upon  the  mortgaged  mining  claims  on  or  before 
November  1,  1913,  and  file  an  affidavit  of  such  assessment 
work  with  the  county  recorder  of  Pima  county  on  or  before 
that  date,  and  a  failure  to  do  so  on  its  part,  or  to  pay  the 
interest  as  stipulated  and  when  due,  it  was  agreed,  should 
mature  the  note  and  mortgage  and  the  whole  thereof,  and  , 
authorize  suit  or  other  proceedings  for  the  recovery  of  the 
principal  and  interest  thereon,  together  with  attorney's  fees 
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and  other  expenses  incurred  by  the  Pioneer  Smelting  Com- 
pany in  the  protection  of  said  property.  The  mortgage  is  in- 
corporated in  the  complaint,  and  it  is  alleged  that  the  condi- 
tions of  the  mortgage  were  broken ;  that  the  Pioneer  Smelting 
Company,  to  protect  said  mining  claims,  was  compelled  to  do 
the  assessment  work  for  the  year  1913  at  an  expense  of 
$2,500;  that  no  part  of  the  note  had  been  paid;  and  that  the 
same,  together  with  the  amount  advanced  for  assessment  work 
on  the  property,  was  due  and  owing  from  the  appellant. 

The  appellant  in  its  answer  admitted  the  execution  of  the 
note  and  mortgage,  but  in  defense  alleged  that  on  December 
10,  1909,  the  Pioneer  Smelting  Company  and  appellant  en- 
tered into  a  contract,  by  the  terms  of  which  the  Pioneer 
Smelting  Company  agreed  to  erect  a  copper  matte  smelting 
plant  with  capacity  of  150  tons  of  ore  per  day,  and  agreed 
to  pay  or  to  secure  the  extension  of  a  $15,000  indebtedness 
of  the  said  appellant  and  to  advance  to  the  appellant  the  sum 
of  $10,000  in  three  equal  monthly  payments,  commencing 
February  15,  1910,  to  be  expended  in  necessary  repairs  and 
preparations  in,  upon  and  about  the  mines  and  property,  in 
order  to  fit  it  for  the  resumption  of  mining  thereon  and  the 
production  of  ore.  In  case  the  $10,000  agreed  to  be  advanced 
should  be  found  to  be  insufficient  to  prepare  the  mines  and 
property  so  that  the  ores  could  be  mined  and  delivered  to  the 
Pioneer  Smelting  Company  in  an  amount  of  at  least  100  tons 
per  day,  the  smelting  company  was  to  advance  a  further  sum, 
not  to  exceed  $5,000,  to  be  used  in  preparing  said  mines  for 
production  of  ore.  The  advances  to  be  made  by  the  smelting 
company  to  the  appellant  were  to  be  repaid  out  of  '*the  first 
net  proceeds  of  the  ores  of  the  said  Gould  Copper  Mining 
Company  which  should  be  treated  by  the  said  Pioneer  Smelt- 
ing Company.'' 

It  is  admitted  in  the  answer  that  approximately  $28,000 
was  advanced  by  the  smelting  company  to  the  appellant  under 
this  agreement;  the  allegation  of  the  answer  in  that  respect 
being  as  follows : 

**That  among  the  provisions  of  said  option  it  was  provided 
that  plaintiff  [the  smelting  company]  should  furnish  to  de- 
fendant certain  sums  of  money  to  pay  off  the  indebtedness  of 
defendant  and  to  make  necessary  repairs  and  preparations 
in,  upon  and  about  the  property  of  defendant,  requisite  to 
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the  resumption  of  mining  thereon  and  the  production  of  ore 
from  said  mines,  and  providing  that  out  of  the  first  net  pro* 
ceeds  of  the  ores  of  the  said  defendant,  which  should  be 
treated  by  the  said  plaintiff,  the  said  plaintiff  [the  smelting 
company]  should  be  repaid  all  amounts  advanced  to  said  de- 
fendant, together  with  interest  thereon;  that  plaintiff  [the 
smelting  company]  advanced  under  said  option  approxi- 
mately $28,000  to  said  defendant,  and  failed  and  neglected  to 
provide  any  other  or  further  sum  of  money  to  be  so  expended 
in  putting  said  mines  in  condition  to  ship  ore,  as  provided  in 
said  option." 

It  is  alleged  in  the  answer  that  the  smelting  company,  by 
means  of  directors  and  stockholders  common  to  it  and  the 
appellant,  on  or  about  the  twenty-ninth  day  of  May,  1911, 
obtained  control  of  the  appellant  and  its  affairs,  **and  in 
fraud  of  said  defendant  and  its  stockholders  and  in  violation 
of  the  trust  imposed  upon  them"  caused  the  defendant's 
board  of  directors  to  pass  a  resolution  authorizing  the  defend- 
ant to  execute  its  note  to  the  smelting  company  for  the  sum 
of  $27,660.23,  with  interest  at  the  rate  of  8  per  cent  per  an- 
num from  date,  and  that  thereafter  the  said  defendant  appel- 
lant delivered  to  the  smelting  company  its  note  for  said  sum. 
It  is  alleged  that  this  note  was  without  consideration,  '*and  in 
fraud  of  the  defendant  above  named  and  its  stockholders,  and 
in  violation  of  the  trust  imposed  upon  said  board  of  directors 
of  defendant,"  and  in  any  event  that  whatever  moneys  were 
advanced  by  the  smelting  company  were  to  be  paid  *'in  but 
one  manner,  and  that  alone,  to  wit,  .  .  .  out  of  the  first  net 
proceeds  of  the  ores  of  the  said  Gould  Copper  Mining  Com- 
pany which  shall  be  treated  by  the  said  Pioneer  Smelting 
Company.  ..." 

It  is  further  alleged  that  the  note  dated  December  20,  1912, 
was  a  renewal  note  for  the  previous  one,  and  therefore  subject 
to  the  same  defenses.  The  case  was  tried  to  a  jury.  A  great 
many  questions  were  propounded  to  the  jury,  most  of  them 
immaterial,  as  it  seems  to  us,  because  based  upon  no  contro- 
verted question  of  fact.  According  to  the  pleadings,  as  we 
analyze  them,  the  answer  practically  admits  every  material 
allegation  of  the  complaint,  the  contention  being  that  because 
the  board  of  directors  of  the  smelting  company  constituted  a 
part  of  the  board  of  directors  of  the  appellant  and  controlled 
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the  appellant,  the  note  and  mortgage  sued  on  were  vitiated 
for  fraud.  That  Beems  to  be  the  only  question  in  the  ease. 
The  jury  found  that  the  board  of  directors  of  the  appellant 
company  were  under  the  control  of  the  board  of  directors  of 
the  smelting  company  at  the  time  the  note  of  May  29,  1911, 
was  given,  and  that  the  note  sued  on  was  a  renewal  of  the 
previous  note.  It  also  found  that  at  the  time  the  note  and 
mortgage  sued  on  were  given  to  the  smelting  company  there 
was  no  interlocking  directorate,  but  that  the  officers  and  direc- 
tors of  the  appellant  had  no  interest  in  the  smelting  company, 
or  at  least  were  not  officers  or  directors  thereof. 

Each  of  the  companies  had  five  directors,  and  two  of  the 
directors  of  the  smelting  company  were  also  directors  of  the 
appellant  on  the  twenty-ninth  day  of  May,  1911,  when  the 
first  note  was  made  by  the  appellant.  The  appellant  does  not 
allege  or  set  forth  any  act  or  conduct  of  bad  faith  or  unfair 
or  unconscionable  dealings  on  the  part  of  the  smelting  com- 
pany and  its  officers,  but  relies  solely  upon  the  facts  that  the 
board  of  directors  of  the  two  companies,  during  the  time  of 
their  dealing  with  each  other,  were  in  part  the  same,  notwith- 
standing the  contract  of  December  10,  1909,  pleaded  by  the 
defendant  in  its  answer,  expressly  provided  that  the  Pioneer 
Smelting  Company  should  have  representation  upon  the  board 
of  directors  of  the  appellant.  While  it  is  alleged  in  the  an- 
swer that  the  smelting  company  secured  control  of  the  board 
of  directors  of  the  appellant  company,  there  is  no  hint  or  in- 
timation, in  pleadings  or  findings,  that  such  control  was 
obtained  by  undue  or  unfair  or  fraudulent  means.  There  is 
no  denial  that  the  smelting  company  advanced  the  money  rep- 
resented by  the  note,  or  pretense  that  the  appellant  had  kept 
and  performed  the  conditions  of  the  note  and  mortgage  by 
paying  interest  when  due,  or  by  doing  the  annual  assessment 
work,  Bs  agreed. 

It  was  found  by  the  jury  that  the  reason  five  thousand  ad- 
ditional dollars  were  not  advanced  by  the  smelting  company 
to  the  appellant  was  because  that  amount  of  money  would 
have  been  insufficient  to  place  the  mines  of  appellant  in  con- 
dition to  deliver  100  tons  of  ore  per  day,  as  it  had  agreed, 
and  that  the  board  of  directors  of  the  appellant  had  refused 
to  demand  the  advancement  of  such  sum  from  the  smelting 
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company;  also  that  no  part  of  the  money  advanced  to  the 
appellant  had  been  repaid. 

The  law  as  applied  to  the  facts  of  this  case,  as  admitted  in 
the  pleadings  and  as  found  by  the  jury,  does  not  necessarily 
invalidate  the  note  and  mortgage  sued  upon.  Corporations 
having  the  same  directors  may  make  contracts  with  each 
other,  and  when  entirely  honest  and  fair,  the  courts  will  en- 
force them.  Thompson,  in  Ws  valuable  work  on  Corpora- 
tions, second  edition,  section  1241,  says : 

'*A  contract  between  two  corporations  is  not  rendered  void 
by  the  mere  fact  that  some  of  the  persons  assisting  in  making 
the  contract  and  taking  a  part  in  the  performance  of  condi- 
tions and  in  the  acceptance  of  performance  were  directors  in 
both  corporations,  and  represented  both  to  the  extent  of  their 
respective  powers.  The  identity  of  the  officers  does  not  of  it- 
self invalidate  the  dealings  between  the  two  corporations.  In 
one  case  it  was  said  that  'a  contract  between  two  corporations 
having  common  directors,  made  by  their  respective  boards, 
or  between  a  corporation  and  an  individual  director  or  a  firm 
of  which  he  is  a  member,  is  at  common  law  perfectly  valid^' 
In  California  the  rule  was  stated  that:  'Where  two  corpora- 
tions, through  their  boards  of  directors,  make  a  contract  with 
each  other,  the  directors  who  are  common  to  both  are  not 
within  the  rigid  rule  of  the  cases  which  hold  that  one  who 
acts  in  a  fiduciary  capacity  cannot  deal  with  himself  in  his 
individual  capacity,  and  that  any  contract  thus  made  will  be 
declared  void,  without  any  examination  into  its  fairness,  or 
the  benefit  derived  from  it  to  the  cestui  que  trust.  Two  cor- 
porations have  the  right,  within  the  scope  of  their  chartered 
powers,  to  deal  with  each  other;  and  this  right  is  certainly 
not  destroyed  or  paralyzed  by  the  fact  that  some,  or  a  major- 
ity, of  the  directors  are  common  to  both.'  " 

7  R.  C^  L.  states  the  rule  as  follows : 

*'444.  Notwithstanding  the  fact  that  two  corporations 
have  officers  ill  common,  they  still  are  separate  and  distinct 
corporations,  and  have  the  right  to  make  contracts  with  each 
other  through  such  officers,  and  may  sue  and  be  sued  by  each 
other  in  regard  to  such  contracts ;  and  in  such  a  case  there  is 
no  presumption  that  the  common  officers  have  dealt  unfairly 
with  either  corporation. ' ' 

XVIIArU.— 23 
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See,  alsOy  Cook  on  Corporations,  5th  ed.,  see.  658;  8mi4k 
V.  Chase  et  ci.  (D.  C),  197  Fed.  471;  Coe  v.  East  dk  West  R. 
Co.  (C.  C),  52  Fed.  531;  Union  P.  B.  Co.  v.  Credit  Mobilier, 
135  Mass.  357 ;  Pauly  v.  Pauly,  107  Cal.  8,  48  Am.  St.  Rep.  98, 
40  Pac.  29;  Render  v.  Arkansas,  196  Fed.  1, 115  C.  C.  A.  635; 
Salina  Bank  v.  Prescott,  60  Kan.  490,  57  Pac.  121 ;  Hagers- 
town  Co.  V.  Keedy,  91  Md.  430,  46  Atl.  965 ;  Lagunas  Co.  v. 
Lagunas  Syndicate,  2  Ch.  392;  Burden  v.  Burden,  8  App. 
Div.  160,  40  N.  Y.  Supp.  499 ;  affirmed,  159  N.  Y.  287,  54  N.  E. 
17;  10  Cyc.  818,  819. 

At  the  time  the  note  and  mortgage  sued  upon  were  exe- 
cuted by  the  appellant  none  of  the  directors  of  the  smelting 
company  were  directors  of  the  appellant.  The  personnel  of 
the  directorate  of  the  debtor  company  was  entirely  distinct 
from  the  personnel  of  the  smelting  company  at  that  time,  and 
even  though  when  the  original  debt  was  contracted  two  of  the 
directors  were  common  to  both  companies,  requiring  the  closer 
scrutiny  into  the  transaction  on  the  part  of  the  court,  that 
objection  had  entirely  vanished  when  the  last  note  and  mort- 
gage were  executed.  The  objection  of  an  interlocking  direc- 
torate did  not  exist  at  that  time,  and  we  can  see  no  reason 
why  a  renewal  of  the  original  indebtedness  by  a  board  of 
directors  entirely  disconnected  with  the  smelting  company 
would  not  be  a  ratification  of  the  indebtedness,  and  therefore 
binding  upon  the  appellant.  This  is  especially  true  in  the 
absence  of  any  showing  that  the  new  board  of  directors  were 
not  in  full  possession  of  all  the  facts  and  circumstances  sur- 
rounding the  original  transaction.  It  is  but  fair  to  indulge 
the  presumption,  in  the  absence  of  proof  to  the  contrary,  that 
they  were  fully  advised  of  the  origin  and  nature  of  the  debt 
acknowledged,  and  that  they  did  so  uninfluenced  and  for  the 
sole  purpose  of  paying  an  honest  debt.  As  was  said  by  this 
court  in  Kline,  v.  Kline,  14  Ariz.  369,  128  Pac.  805,  quoting 
from  Pomeroy's  Equity  Jurisprudence: 

**  Contracts  which  are  merely  voidable  because  contrary  to 
good  conscience  or  equity  may  be  ratified  and  thus  estab- 
lished."   10  Cyc.  821. 

Judgment  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


On  contracts  between  corporations  having  common  directors  or  offi- 
cers, see  note  in  S3  H  B.  A.  788. 
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[Civil  No.  1482.    Filed  November  17,  1915.] 
[152  Pac.  860.] 

D.  P.  HARBRIDGE  and  CORA  B.  HARBRIDGE,  Appel- 
lants, V.  SIX  POINTS  LUMBER  COMPANY,  a  Corpo- 
ration,  Appellee. 

1.  Mechanics'  Liens — Pboceedinos  to  Fobeci/)subb — ^Yabiance. — Civil 

Code  of  1913,  paragraph  3639,  provides  for  liens  for  labor  and 
materials  furnished  ia  the  eonstmetion  or  repair  of  buildings, 
whether  the  work  was  done  or  articles  furnished  at  the  instance  of 
the  owner  or  his  agent,  and  declares  that  every  contractor  shall  be 
the  agent  of  the  owner,  and  the  owner  shall  be  liable  for  the  rea- 
sonable value  of  labor  or  materials  furnished  to  an  agent.  The 
complaint,  seeking  to  foreclose  a  materialman's  lien,  averred  that 
the  contract  price  and  reasonable  value  of  materials  furnished  under 
an  express  contract  was  a  given  sum.  Held,  that,  as  the  lien  is  for 
only  the  reasonable  value  of  the  materials  furnished,  recovery  might 
be  had  on  proof  of  their  reasonable  value,  without  proof  of  an  ex- 
press contract. 

2.  Mechanics'  Liens  —  Enforcement  —  Bight  of  Lienholdeb.  —  Civil 

Code  of  1913,  paragraph  3639,  which  is  part  of  title  29,  chapter  2, 
providing  for  mechanics'  liens  and  their  enforcement,  declares  that 
the  contractor  shall  be  held  to  be  the  agent  of  the  owner  and  that 
the  owner  shall  be  liable  for  the  reasonable  value  of  labor  and  mate- 
rials furnished  to  an  agent.  Held,  that  a  materialman,  while  entitled 
to  a  lien  for  the  reasonable  value  of  the  property  furnished,  is  not 
entitled  to  a  personal  judgment  against  the  owner  for  the  contract 
price. 

[As  to  right  to  personal  judgment  in  action  to  enforce  mechanic's 
lien,,  see  note  in  Ann.  Gas.  1912A,  129.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Maricopa.  J.  C.  Phillips,  Judge.  Modified  and 
affirmed. 

Messrs.  Kibbey,  Bennett  &  Bennett,  for  Appellants. 

Messrs.  Armstrong  &  Lewis  and  Mr.  R.  L.  Morgan,  for 
Appellee. 

FRANKLIN,  J. — Six  Points  Lumber  Company,  a  corpora- 
tion, the  appellee  here,  was  plaintiff  in  the  superior  court 
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J.  R.  Jones,  D,  F.  Harbridge,  Cora  B.  Harbridge  and  H.  W. 
Ryder,  were  defendants  in  the  superior  court.  The  said  J.  R. 
Jones  and  H.  W.  Ryder  appear  to  have  made  no  defense  to 
the  action  and  are  not  concerned  in>  this  appeal.  The  said 
D.  P.  Harbridge  and  Cora  B.  Harbridge  are  the  appellants. 
They  are  husband  and  wife  and  the  owners  of  certain  lots  in 
the  city  of  Phoenix.  The  husband,  D.  P.  Harbridge,  entered 
into  a  contract  with  said  J.  R.  Jones  for  the  construction  of 
a  building  upon  the  said  lots.  The  appellee,  Six  Points  Lum- 
ber Company,  furnished  to  the  said  contractor,  J.  R.  Jones, 
certain  materials  which  were  used  in  the  construction  of  the 
building,  and  the  balance- of  the  purchase  price  of  said  mate- 
rials, amounting  to  $1,276.51,  remaining  unpaid,  the  appellee 
filed  in  the  recorder's  oflSce  and  served  upon  the  appellants  a 
notice  or  claim  of  lien  upon  the  property  described. 

The  evidence  does  not  show  that  any  of  the  materials  were 
furnished  at  the  instance  and  request  of  the  owners  of  the 
property ;  in  other  words,  that  there  were  no  contractual  rela- 
tions whatever  between  the  owners  of  the  property  and  the 
materialman,  and  no  responsibility  on  their  part  for  the  debt 
incurred,  other  than  such  responsibility  as  is  fixed  by  law  in 
making  the  contractor,  J.  R.  Jones,  their  statutory  agent  in 
the  premises.  The  plaintiff's  complaint  asked  for  a  foreclos- 
ure of  the  lien,  and  also  demanded  a  personal  judgment 
against  the  owners  of  the  property  and  the  contractor  for  the 
amount  claimed.  The  case  was  tried  to  a  jury,  which  re- 
turned a  verdict  in  the  sum  of  $1,050  against  the  contractor, 
J.  R.  Jones,  and  the  appellants,  D.  P.  Harbridge  and  Cora  B. 
Harbridge.  Judgment  was  thereupon  entered  against  said 
contractor  and  the  appellants,  together  with  a  foreclosure  of 
the  lien  against  the  property  described. 

Error  is  assigned  on  the  refusal  of  the  court  to  give  the  fol- 
lowing instruction  requested  by  appellants,  to  wit : 

"The  jury  are  instructed  that  the  complaint  in  this  case  is 
founded  upon  an  alleged  express  contract  entered  into  be- 
tween the  plaintiff,  the  Six  Points  Lumber  Company,  and 
J.  R.  Jones,  under  and  by  which  the  pljiintiff  agreed  to  fur- 
nish the  necessary  lumber,  materials,  and  supplies  to  be  used 
in  the  construction  of  a  dwelling-house,  improvement,  and 
structure  at  an  agreed  price  and  of  the  reasonable  value  of 
$2,040.66  for  cash.    The  plaintiff  has  not  introduced  any  ovi- 
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dence  wliatever  of  an  express  contract  between  plaintiff  and 
defendant  J.  R.  Jones,  and  there  is  therefoie  no  evidence  in 
this  case  which  would  support  a  judgment  for  the  plaintiff, 
and  you  are  instructed  to  find  a  verdict  for  the  defendant." 

It  is  also  assigned  as  error  that  the  judgment  of  the  supe- 
rior court  is  erroneous  in  this :  That  there  is  no  evidence  what- 
ever showing  any  personal  liability  on  the  part  of  the  owners 
of  the  property  for  the  debt  incurred  by  the  contractor, 
Jones,  and  that  there  is  no  authority  in  law  to  render  a  per- 
sonal judgment  against  a  party  who  is  not  personally  liable, 
in  addition  to  a  judgment  foreclosing  the  lien,  under  the  stat- 
utes relating  to  mechanics'  liens. 

The  foregoing  in  substance  present  the  errors  relied  upon 
to  reverse  the  judgment.  There  is  in  addition  the  somewhat 
general  assignment  that  the  evidence  is  insufficient  to  support 
the  verdict  and  judgment.  There  is  also  some  argument  in 
the  briefs  relating  to  the  insufficiency  of  the  appellee's  claim 
of  lien.  Vigorous  objections  were  made  on  the  trial  to  the 
introduction  in  evidence  of  the  diuwi  of  lien.  The  court  ad- 
mittecj  the  claim  of  lien  in  evidence,  however,  and  as  no  error 
has  been  assigned  as  to  the  ruling  of  the  court  in  this  behalf, 
the  insufficiency  of  the  claim  of  lien  is  not  here  presented. 

It  is  therefore  apparent  under  appellants'  first  assignment 
of  error  that  we  are  not  called  upon  for  a  construction  of  the 
claim  of  lien  as  tested  by  the  statutes  authorizing  it,  but  we 
are  confronted  with  this  question  whether  there  be  a  fatal 
vaiiance  between  the  allegations  of  the  complaint  that  an  ex- 
press contract  existed  between  the  contractor  and  the  mate- 
rialman and  the  proof  offered  to  sustain  such  allegation. 
This  quarrel  is  not  related  to  an  alleged  variance  between  the 
lien  statement  and  the  complaint,  or  between  the  claim  of  lien 
and  the  proof.  The  complaint  recites  in  paragraph  Y  thereof 
as  follows :  . 

''That  on  or  about  the  25th  day  of  September,  1913,  the 
said  plaintiff  entered  into  an  express  contract  with  the  said 
defendant  J.  R.  Jones,  under  and  by  which  the  said  plaintiff 
agreed  to  furnish  the  necessary  lumber,  materials,  and  sup- 
plies to  be  used  in  the  construction  of  the  said  dwelling-house, 
improvement,  and  structure,  at  the  agreed  price  and  of  the 
reasonable  value  of  two  thousand  forty  and  66/100  dollars 
($2,040.66)  y  for  cash,  which  said  contract  was  an  oral  con- 
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tract.  That  said  plaintiff  commenced  to  furnish  said  lumber, 
materials,  and  supplies  to  said  defendant  J.  B.  Jones,  for  the 
purposes  aforesaid,  on  the  25th  day  of  September,  1913,  and 
completed  the  furnishing  of  said  materials  under  and  in  pur- 
suance of  said  contract  on  the  7th  day  of  January,  1914,  all 
of  which  materials  were  used  in  the  construction  of  said 
dwelling-house,  and  that  said  plaintiff  has  in  all  respects  fully 
kept  and  performed  its  said  agreement.  That  the  average 
due  date  of  the  account  for  said  lumber  and  materials  so  fur- 
nished as  aforesaid  is  November  15,  1913.  That  by  credit  for 
materials  returned,  and  by  cash,  the  sum  of  seven  hundred 
sixty-four  dollars  ($764.00)  has  been  paid  on  account  of  said 
contract  price,  and  that  there  is  still  due  and  owing  to  the 
said  plaintiff,  from  the  said  defendant  J.  R.  Jones,  for  said 
materials,  over  and  above  all  just  and  lawful  payments,  off- 
sets, and  credits,  the  sum  of  one  thousand  two  hundred  sev- 
enty-six and  66/100  dollars  ($1,276.66),  and  that  said  defend- 
ant J.  B.  Jones  has  not,  nor  has  anyone  for  him,  paid  to  the 
plaintiff  the  said  sum  of  one  thousand  two  hundred  seventy- 
six  and  66/100  dollars  ($1,276.66),  nor  any  part  thereof,  and 
is  not  justly  indebted  to  said  plaintiff  in  said  sum." 

In  determining  whether  or  not  any  fatal  variance  exists 
in  this  particular,  we  must  not  overlook  paragraph  3639  of 
the  Civil  Code  of  1913,  which  is  as  follows : 

**3639.  Every  person,  firm  or  corporation  who  may  labor 
or  furnish  materials,  machinery,  fixtures,  or  took  to  be  used 
in  the  construction,  alteration,  erection,  repair  or  completion 
of  any  building  or  other  structure  or  improvement  whatever 
shall  have  a  lien  on  such  house,  building,  structure  or  im- 
provements for  the  work  or  labor  done  or  materials,  ma- 
chinery, fixtures  or  tools  furnished,  whether*  said  work  was 
done  or  articles  furnished  at  the  instance  of  the  owner  of  the 
building,  or  improvement,  or  his  agent.  The  lien  herein 
provided  shall  extend  to  the  lot  or  lots  of  land  necessarily 
connected  with  the  building,  structure  or  improvement  made 
or  erected;  and  every  contractor,  subcontractor,  architect, 
builder  or  other  person  having  charge  or  control  of  the  con- 
struction, alteration,  or  repair,  either  in  whole  or  in  part,  of 
any  building  or  other  structure  or  improvement,  shall  be  held 
to  be  the  agent  of  the  owner  for  the  purposes  of  this  chapter, 
and  the  owner  shall  be  liable,  under  the  terms  hereof,  for 
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the  reasonable  value  of  labor  or  materials  furnished  to  an 
agent." 

Under  this  statute  it  will  be  seen  that  the  important  mat- 
ter, so  far  as  the  owner  is  concerned,  is  this :  Did  the  mate- 
rialman furnish  to  his  statutory  agent  material  to  be  used  in 
the  construction  of  his  building?  If  so,  the  liability  of  the 
owner  is  not  measured  by  any  contract  between  the  material- 
man and  the  contractor,  but  is  expressly  limited,  by  the 
statute,  to  the  reasonable  value  of  the  materials  so  furnished. 
The  contractor  may  agree  to  pay  an  excessive  price  for  the 
materials  furnished,  but  that  is  a  matter  solely  to  be  adjusted 
between  the  materialman  and  the  contractor.  The  owner  is 
fully  protected,  for  if  the  furnisher  of  the  material  be  not 
paid,  and  brings  an  action  for  the  foreclosure  of  his  statutory 
lien,  the  measure  of  his  recovery,  so  far  as  the  owner  of  the 
property  is  concerned,  is  the  reasonable  value  of  the  mate- 
rial furnished  to  his  statutory  agent.  The  issue  in  this  re- 
spect is  thus  confined  within  definite  limits.  If  the  liability 
is  to  be  measured  by  the  contract,  a  different  phase  might 
perhaps  be  placed  upon  the  pleading. 

But,  conceding  that  the  word  *' express,"  when  measured 
by  the  proof,  was  not  technically  accurate,  still  the  appellee 
could  in  no  wise  be  misled  or  surprised  by  its  use.  The 
measure  of  recovery,  so  far  as  the  owners  of  the  property  are 
concerned,  whether  the  contract  between  the  materialman  and 
the  contractor  be  either  express  or  implied,  is  limited  to  the 
reasonable  value  of  the  materials  furnished.  The  evidence 
is  ample  that  materials  of  the  reasonable  value  of  $1,050,  as 
found  by  the  verdict  of  the  jury,  were  furnished  to  be  used 
in  the  building  of  the  appellants  by  the  appellee  at  the  in- 
stance and  request  of  the  contractor,  and  there  is  no  basis  in 
the  evidence  that  such  materials  so  furnished  were  not  actu- 
ally incorporated  in  the  building.  The  complaint  herein  al- 
leged that  the  plaintiff  entered  into  an  express  contract  with 
the  contractor,  Jones,  by  which  it  agreed  to  furnish  the  neces- 
sary building  materials  to  be  used  in  the  construction  of  the 
building  "at  the  agreed  price  and  of  the  reasonable  value. 
..."  If  it  be  granted  that  the  pleading  is  uncertain  as  to 
whether  the  plaintiff  relied  upon  an  express  or  an  implied 
contract,  and  was  subject  to  a  special  demurrer,  or  a  motion 
to  make  it  more  definite  and  certain  in  this  particular,  it 
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would  be  technical  in  the  extreme  under  the  facts  of  this  case 
to  hold  the  variance  fatal  to  a  recovery  because  the  pleading 
alleged  an  express  contract  to  pay  the  reasonable  value  of 
the  materials  furnished  when  the  proof  only  showed  an  im- 
plied agreement  to  pay  the  reasonable  value  thereof.  In 
Star  M.  &  L.  Co.  v.  Porter,  4  Cal.  App.  470,  88  Pac.  497, 
it  was  said : 

''The  notice  is,  indeed,  incorrect  in  stating  as  one  of  the 
terms  of  the  contract  that  the  claim  was  based  upon  a  quan- 
tum meruit,  instead  of  upon  a  special  promise  to  pay  a  fixed 
amount;  and  this  doubtless  as  a  matter  of  pleading  would 
constitute  at  common  law  a  material  variance,  though  hardly 
under  existing  practice.  Code  Civ.  Proc,  sec.  469.  But,  as 
we  have  already  said,  the  technical  doctrine  of  variance  has 
no  application  to  a  notice  of  lien,  where  all  that  is  required 
is  that  the  statement  of  the  terms  of  the  contract  shall  be 
substantially  true.  There  are,  indeed,  many  cases  cited  by 
the  appellant,  and  other  cases,  which  might  be  conceived  to 
hold  the  contrary  doctrine.  Reed  v.  Norton,  99  Cal.  619,  34 
Pac.  333;  Palmer  v.  Lavigm,  104  Cal.  34,  37  Pac.  775;  Santa 
Monic<i  L.  &  M.  Co.  v.  Hege,  119  Cal.  380,  51  Pac.  555;  WUr 
son  V.  Nugent,  125  Cal.  283,  57  Pac.  1008;  Malone  v.  Big  Flat 
Oravel  M.  Co.,  76  Cal.  580,  18  Pac.  772.  But  these,  or  most 
of  them,  are  distinguished  from  the  present  case,  in  that  it 
did  not  appear  that  the  fixed  price  stated  was  the  market 
price.  In  the  absence  of  this  fact,  the  statement  would  be 
substantially  false,  and  might  mislead  the  owner  to  his  preju- 
dice. But,  where  the  fact  appears,  no  injury  can  result  to 
the  owner;  nor  can  the  misstatement  be  regarded  as  mate- 
rial.'' 

See,  also,  Lucas  v.  Rea,  10  Cal.  App.  641,  646,  647,  102  Pac. 
822 ;  Id.,  7  Cal.  Unrep.  363,  101  Pac.  537 ;  Barrett-Hicks  Co. 
v.  Glas,  14  Cal.  App.  289,  111  Pac.  760,  764;  Wolfley  v. 
Hughes,  8  Ariz.  203,  71  Pac.  951. 

That  the  district  court  of  appeal  correctly  distinguished 
the  cases  in  the  supreme  court  of  California  seems  to  have 
been  acquiesced  in  by  the  latter  court  in  denying  rehearings 
in  each  case;  but  however  this  may  be,  it  appears  to  us  that 
the  rule  laid  down  is  a  just  and  reasonable  one.  There  is  no 
fatal  variance  between  the  allegations  of  the  complaint  and 
the  proof. 
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We  shall  now  consider  whether  this  is  a  case  in  which  the 
appellee  was  entitled  to  a  personal  judgment  against  the  ap- 
pellants. This  action  is  brought  under  the  provisions  of 
chapter  2,  title  29,  of  the  Civil  Code  of  1913.  The  aim  and 
policy  of  this  act  is  obvious.  Experience  has  shown  that 
mechanics  and  materialmen,  who  furnish  labor  and  materials 
for  the  construction  of  buildings,  are  often  defrauded  by  in- 
solvent owners  and  dishonest  contractors.  Many  build  houses 
on  speculation,  and  after  the  labor  of  the  mechanic  and  the 
materials  are  incorporated  into  them  the  owner  becomes  in- 
solvent, and  sells  the  buildings,  or  encumbers  them  with  liens, 
and  thus  one  portion  of  his  creditors  are  paid  at  the  expense 
of  the  labor  and  property  of  others;  or  the  solvent  owner, 
who  builds  by  the  agency  of  a  contractor,  pays  his  price  and 
receives  his  building,  without  troubling  himself  to  inquire 
what  has  been  the  fate  of  those  whose  labor  or  materials  have 
constructed  it.  It  is  not  the  merit  of  the  contractor  that 
gives  rise  to  the  system,  but  the  protection  of  those  who  might 
be  wronged  by  him,  if  the  owner  were  not  compelled  to  take 
care  of  their  interests. 

The  lien  provided  for  in  the  statute  is  not  a  mere  deriva- 
tive one,  by  which  the  performer  of  labor  or  the  furnisher  of 
material  is  substituted  to  the  lien  of  the  contractor  for  the 
unpaid  portion  of  the  price  stipulated  in  his  contract ;  but  it 
is  an  independent  and  direct  lien,  given  to  all  who  should,  at 
the  instance  of  the  owner  or  his  contractor  (agent),  furnish 
toward  the  completion  of  the  work  either  labor  or  materials. 
In  Jones  v.  Oreat  Southern  Fireproof  Hotel  Co.,  86  Fed. 
370,  387,  30  C.  C.  A.  108,  125,  speaking  of  an  Ohio  statute,  it 
is  said: 

**Such  statutes  rest  upon  the  principle  of  natural  justice, 
which  lies  at  the  foundation  of  the  many  liens  or  preferences 
among  creditors  which  we  have  cited  from  both  the  cdmmon 
and  civil  law.  It  is  true  that  a  lien  is  created  in  favor  of 
one  with  whom  the  owner  has  no  direct  contractual  relations: 
But,  if  the  owner  makes  the  contract  with  the  law  before  him, 
the  law  enters  into  and  becomes  a  part  of  the  contract.  The 
legal  effect  of  the  contract  is  to  give  a  lien  to  all  who,  at  the 
instance  of  his  contractor,  shall  be  employed  to  furnish  labor 
or  materials  for  the  work  which  he  has  let  out.  So  far  as 
such  a  statute  is  limited  to  future  contracts,  it  cannot  be  said 
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to  impair  the  obligation  of  a  contract.  If  the  law  be  subject 
to  no  other  objections,  it  impairs  no  contract,  for  all  there- 
after made  are  entered  into  upon  the  basis  of  the  law." 

So,  when  a  person  enters  into  a  contract  for  the  erection 
of  a  building  on  his  land,  this  law  enters  into  and  becomes  a 
part  of  the  contract.  He  knows  that  the  contractor  is  his 
agent,  and  clothed  with  the  statutory  authority  to  bind  his 
property  for  the  reasonable  value  of  such  labor  and  of  such 
material  as  may  be  furnished  for  the  completion  thereof. 
If  the  owner  wishes  to  be  protected,  he  must  trouble  himself 
to  inquire  what  has  been  the  fate  of  those  whose  labor  and 
materials  have  constructed  the  improvement  before  he  pays 
the  stipulated  price.  If  the  owner  neglects  to  protect  the 
laborer  or  materialman,  then  the  law  protects  him,  by  giving 
him  the  right  to  charge  the  particular  property  impressed  by 
his  labor  or  material  with  the  payment  of  the  particular  debt 
on  account  of  which  improvement  it  arose.  But  the  ap- 
pellee asserts  that  the  statute  goes  further  than  this,  and 
that,  in  addition  to  giving  the  right  to  charge  the  property 
with  the  payment  of  the  particular  debt,  it  gives  the  right  to  a 
personal  judgment  against  the  owner  of  the  property  for  the 
reasonable  value  of  the  labor  and  material  furnished  at  the 
instance  of  the  statutory  agent,  and  this  though  there  be  no 
contractual  relations  whatever  existing  between  the  plaintiff 
and  the  defendant  against  whom  the  personal  judgment  is 
sought. 

Authority  for  this  is  sought  in  the  provisions  of  paragraph 
3639  of  the  Civil  Code  of  1913,  which  declares  that: 

The  contractor  **  shall  be  held  to  be  the  agent  of  the  owner 
for  the  purposes  of  this  chapter,  and  the  owner  shall  be  liable 
under  the  terms  hereof  for  the  reasonable  value  of  the  labor 
and  materials  furnished  to  an  agent." 

But  the  purposes  of  the  chapter  and  the  terms  thereof  have 
to  do  with  the  persons  who  are  entitled  to,  and  the  means 
and  manner  for  the  establishment  and  enforcement  of,  their 
liens  upon  the  property  created  by  performing  labor  and 
furnishing  materials  therefor.  The  contractor  of  the  owner 
is  also  by  the  statute  constituted  the  agent  of  the  owner  for 
the  purposes  of  the  chapter,  but  the  statute  does  not  consti- 
tute the  contractor  the  general  agent  of  the  owner  for  all 
purposes.     The  agency  thus  created  is  a  special  one,  consti- 
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tuted  for  a  particular  purpose  and  under  a  limited  and  cir- 
cumscribed power.  Such  an  agent,  just  like  any  other  special 
agent,  cannot  bind  the  owner  beyond  his  authority.  See 
Fitch  V.  Howitt,  32  Or.  396,  52  Pac.  192.  As  said  in  the  brief 
for  the  appellants: 

**The  expressions  *for  the  purposes  of  this  chapter,'  and 
'under  the  terms  hereof,*  limit  and  qualify  the  nature  of  the 
agency  thus  created,  and  confine  it  to  the  establishment  of 
liens  upon  the  property  of  the  owner  which  has  been  en- 
hanced in  value  by  the  labor  and  materials  furnished  and 
employed  in  the  improvement  of  the  property." 

If  such  expressions  in  the  statute  are  to  be  given  the  ef- 
fect contended  for  by  appellee,  the  result  will  be  that  the 
lienor  is  entitled  to  establish  his  lien  upon  the  property  for 
the  full  contract  price  as  may  be  stipulated  between  him  and 
the  owner's  statutory  agent,  which  in  the  absence  of  fraud 
might  be  ever  so  excessive,  but  that  the  personal  judgment 
against  the  owner  must  be  limited  to  the  reasonable  value  of 
the  materials  furnished. 

Answering  appellants'  first  assignment  of  error,  the  ap- 
pellee says : 

**0f  course,  where  an  owner  is  bound  to  pay  the  contract 
price  agreed  upon  between  the  contractor  and  the  material- 
man who  furnishes  him  with  building  material,  it  is  abso- 
lutely essential  that  he  have  every  facility  for  investigating 
the  contract  and  examining  into  its  merits,  bound  as  he  is  to 
pay  that  contract  price.  In  Arizona,  however,  under  the  ex- 
press provision  of  our  statute,  no  matter  what  the  contract 
price  may  be,  the  owner  is  absolutely  protected  against  any 
exorbitant  price/ which  his  contractor  may  have  agreed  to  pay 
for  materials,  for  the  plain  and  simple  reason  that  the  owner 
is  only  bound  in  the  case  of  the  subcontractor  or  material- 
man *for  the  reasonable  value  of  the  labor  or  materials  fur- 
nished to  an  agent.*  " 

Thus  appellee's  position  with  reference  to  the  first  assign- 
ment of  error  is  destroyed,  and  by  such  a  construction  of 
the  statute  we  must  conclude  that  whether  the  contract  was 
express  or  implied  is  a  matter  of  vital  importance  to  the 
owner  of  the  property,  and  a  misstatement  in  this  particular 
be  regarded  as  material.  This  because  such  a  construction 
would  place  no  limitation  upon  the  establishment  of  the  lien 
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upon  the  property,  but  only  a  limitation  upon  the  personal 
obligation  of  the  owner  of  the  property.  Nowhere  in  the 
chapter  relating  to  the  liens  of  mechanics,  laborers  and  others 
can  be  found  any  provision  authorizing  a  personal  judgment 
against  the  owner  of  the  property,  in  the  absence  of  a  show- 
ing that  there  were  contractual  relations  existing  between  the 
plaintiff  and  the  defendant  against  whom  the  personal  judg- 
ment is  sought.  There  must  be  a  contractual  relation  estab- 
lished between  the  owner  of  the  property  on  which  a  lien  is 
claimed  and  the  lienor  to  support  a  personal  judgment 
against  the  owner  of  the  property  in  an  action  for  the  fore- 
closure of  the  lien.  Alberti  v.  Moore,  20  Okl.  78,  93  Pac.  543, 
reported  in  14  L.  R.  A.  (N.  S.),  at  page  1036,  with  extended 
note ;  Volker-Scowcroft  Lumber  Co,,  36  Utah,  348,  24  L.  R.  A. 
(N.  S.)  321,  103  Pac.  970,  reported  in  Ann.  Cas.  1912A  at 
page  124,  with  extended  note. 

We  therefore  conclude,  under  the  facts  of  this  case,  that 
the  entry  of  a  personal  judgment  in  favor  of  the  plaintiff 
and  against  the  defendants  and  appellants,  D.  F.  Harbridge 
and  Cora  B.  Harbridge,  is  erroneous.  The  cause  is  reversed 
and  remanded,  with  directions  to  modify  the  same,  so  that 
there  will  be  no  personal  judgment  against  the  defendants 
D.  F.  Harbridge  and  Cora  B.  Harbridge,  aiid,  as  so  modified, 
the  said  judgment  is  in  all  things  affirmed.  Appellants  re- 
cover their  costs  on  appeal. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


[Civil  No.  1471.     Piled  November  17,  1915.] 
[152  Pac.  859.] 

M.  H.  MERRILL,  Appellant,  v.  HARRY  C.  WHEELER, 
Sheriflf  of  Cochise  County,  Appellee. 

1.  Appeal  and  Erbob — Decisions  Appeaiabub — Obdeb  Obantino  New 
Tbial. — Under  the  express  provisions  of  CSvil  Code  of  1913,  para- 
graph 1227,  subdivision  2,  an  appeal  may  be  taken  from  an  order 
granting  a  motion  for  a  new  trial. 
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2^  Appxal  and  Erbob  —  Bbiefs  —  Bevsbsal  fob  Failubb  to  Filx.  — 
Where,  on  appeal  from  an  order  granting  a  new  trial,  appellant  filed 
a  very  eomprehensive  brief,  giving  many  reasons  why  the  order  was 
erroneous  and  citing  many  authorities  in  support  thereof,  requiring 
much  industry  and  independent  research  to  refute  his  position,  if  it 
could  be  refuted  at  all,  but  the  appellee,  aside  from  objecting  to 
the  court's  jurisdiction,  neither  filed  a  brief  nor  made  any  argument 
on  the  merits,  he  confessed  the  errors  assigned  by  appellant,  and 
the  order  would  be  reversed  under  Civil  Code  of  1913,  paragraph 
1266,  providing  that,  if  the  appellee  fail  to  serve  and  file  a  brief, 
the  court  may  proceed  to  determine  the  case  upon  the  merits  or 
reverse  the  judgment  or  order  appealed  from  without  such  determi- 
nation. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
County  of  Cochiae,  granting  a  new  trial.  A.  C.  Loekwood, 
Judge.    Reversed  and  remanded,  with  directions. 

Mr.  John  C.  Qungl,  for  Appellant, 

Mr.  Lyman  H.  Hays,  for  Appellee. 

FRANKLIN,  J. — An  action  on  a  money  demand  was 
brought  in  the  superior  court  of  Cochise  county  by  the  Glee- 
son's  Cash  Store,  a  corporation,  against  M.  H.  Merrill,  the  ap- 
pellant herein.  By  virtue  of  a  writ  of  attachment  in  said 
action,  the  sheriff  of  Cochise  county  levied  upon  and  obtained 
the  custody  of  certain  personal  property  of  the  said  Merrill, 
to  wit,  a  stallion.  While  the  animal  was  in  the  custody  of 
the  sheriff  under  the  writ  of  attachment,  it  got  sick  and  died. 
The  present  action  by  M.  H.  Merrill,  as  plaintiff,  against 
Harry  C.  Wheeler,  sheriff  of  Cochise  county,  Arizona,  de- 
fendant, is  grounded  on  the  alleged  negligence  of  the  sheriff 
in  keeping  said  stallion  while  in  his  custody  under  the  said 
writ  of  attachment,  and  by  reason  of  which  said  negligence 
the  animal  was  lost  to  the  said  Merrill,  to  his  damage  in  the 
sum  of  $1,250.  The  cause  was  tried  to  a  jury,  which  rendered 
a  verdict  in  favor  of  the  plaintiff  in  the  sum  of  $625,  upon 
which  verdict  the  judgihent  of  the  court  was  entered  against 
the  sheriff,  Harry  C.  Wheeler,  the  appellee  herein.  The  ap- 
pellee moved  for  a  new  trial  in  said  action,  which  was  granted 
by  the  court. 
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The  appeal  here  is  from  the  order  granting  the  motion  for 
a  new  trial.  The  appellee  appears  in  this  court  and  asks  that 
said  appeal  be  dismissed  for  want  of  jurisdiction,  the  ground 
of  said  objection  being  that  an  order  granting  a  motion  for 
a  new  trial  is  not  an  appealable  order.  To  sustain  this  con- 
tention, the  appellee  invokes  the  decisions  of  this  court  on  the 
provisions  of  the  Revised  Statutes  of  Arizona  of  1887  and 
1901,  respectively,  regulating  the  right  of  appeal.  Under 
those  statutes  it  has  been  held  that  the  right  of  appeal  is 
limited  to  the  final  judgment,  but  such  decisions  have  no  ap- 
plication here.  By  the  provisions  of  paragraph  1227  of  the 
•Civil  Code  of  1913,  subdivision  2,  there  is  given  a  direct  ap- 
peal from  an  order  granting  a  motion  for  a  new  trial,  and 
this  direct  appeal  is  given  independent  of  any  appeal  from  a 
final  judgment  entered  in  the  action.  There  being  no  merit 
in  the  objection  this  court  heretofore,  on  July  7,  1915,  entered 
an  order  denying  the  motion  to  dismiss  the  appeal. 

The  appellant  has  filed  a  very  comprehensive  brief  herein, 
giving  many  reasons  why  the  order  of  the  court  in  granting 
a  new  trial  is  erroneous,  citing  many  authorities  in  support 
thereof.  This  brief  would  require  much  industry  and  inde- 
pendent research  to  refute  the  position  taken  by  the  appel- 
lant, if  it  can  be  refuted  at  all.  The  appellee  has  limited  his 
appearance  to  an  objection  to  the  jurisdiction  of  the  court 
to  entertain  the  appeal,  and  has  not  filed  a  brief  nor  made 
any  argument  on  the  merits  of  the  case.  Thus  we  are  entirely 
without  any  assistance  from  the  appellee  in  the  matter  so  far 
as  the  merits  of  the  case  are  concerned.  We  must  therefore 
conclude  that  his  attitude  is  a  confession  of  the  error  assigned 
by  the  appellant. 

We  think  it  proper  under  paragraph  1266  of  the  Civil  Code 
of  1913  to  reverse  the  order  of  the  superior  court  granting  a 
new  trial.  The  order  of  the  superior  court  granting  a  new 
trial  is  reversed  and  the  case  is  remanded,  with  directions  to 
vacate  the  order  granting  the  new  trial,  and  deny  the  motion 
for  a  new  trial,  taking  such  further  proceedings  as  the  law 
may  direct. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 
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[CivU  No.  1488.     Filed  November  17,  1915.] 

[152  Pac.  863.] 

F.  W.  PIPER,  AppeUant,  v.  J.  B.  TAYLOR,  Appellee. 

1.  Appeal  and  Ebbob — Record — Pi^epection. — Civil  Code  of  1913,  para- 

graph 603,  requires  the  transcript  to  be  filed  within  60  days  after 
entry  of  judgment,  or  within  such  additional  time  as  may  be  stipu- 
lated between  the  parties  or  allowed  by  the  judge.  Held  that, 
though  paragraph  1233  gives  six  months  for  the  taking  of  appeals, 
the  transcript,  to  become  part  of  the  record,  must  be  filed  within 
the  60  days  fixed. 

2.  Appeal  and  Ebbob— Review — Pbesumptions.— Where  the  evidence  is 

not  before  the  appellate  court,  it  must  be  presumed  that  an  order 
of  the  trial  court,  granting  a  nonsuit  on  the  ground  that  the  evi- 
dence was  insufficient  to  support  the  allegations  of  the  complaint, 
was  correct. 

3.  Appeal  and  Eeror — Review— Nonsuit— "Involuntary  Nonsuit." — 

While  under*  Civil  Code  of  1913,  paragraph  519,  providing  for  vol- 
untary nonsuit,  an  "involuntary  nonsuit,"  defined  as  an  order  en- 
tered for  the  neglect  of  either  party  to  appear  or  to  present  evidence 
to  sustain  a  verdict  in  his  favor,  is  not  authorized,  the  act  of  the 
trial  court  in  entering  an  involuntary  nonsuit  against  a  plaintiff 
who  did  not  produce  sufficient  evidence  to  warrant  a  finding  in  his 
favor,  which  was  without  prejudice  to  his  right  to  commence  a  suit 
anew,  was  harmless,  though  erroneous,  for  it  gave  plaintiff  greater 
rights  than  those  to  which  he  was  entitled. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Mohave.     Carl  G.  Krook,  Judge.    AfiSrmed. 

STATEMENT  OP  PACTS  BY  THE  COURT. 

This  action  was  commenced  by  F.  W.  Piper,  as  the  plain- 
tiff, to  recover  of  the  defendant  the  agreed  value  of  goods, 
wares  and  merchandise,  viz.,  $96;  to  recover  $225,  money 
loaned  at  divers  times  and  in  divers  sums;  to  recover  for 
meals,  board,  bed  and  room  furnished  defendant,  of  the  value 
of  $72;  to  recover  for  washing,  laundry  work  and  mending 
furnished  defendant,  of  the  value  of  $10.  The  plaintiff  al- 
leges that  each  of  said  items  so  furnished  was  furnished  the 
defendant  by  the  plaintiff  **at  the  special  instance  and  re- 
quest of  defendant,"  and  that  the  defendant  promised  and 
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agreed  to  pay  the  same,  and  "that  the  property  and  premises 
where  the  defendant  was  working  and  operating,  and  for  the 
use  and  benefit  of  which  the  said  goods,  materials,  supplies 
and  services,  and  cash  were  consumed  and  used  by  defendant, 
are  described  as  follows,  to  wit,*'  describing  three  mining 
claims  by  reference  to  the  mining  district  and  by  name  of  the 
claims  and  the  book  and  page  where  their  location  notices  are 
recorded.  The  complaint  alleges  that  the  aggregate  sum  of 
$403  is  due,  owing  and  unpaid,  and  that  payment  has  been 
demanded,  and  prays  judgment.  For  a  second  cause  of  action 
the  complaint  alleges  that  between  the  sixth  day  of  July,  1913, 
and  the  twenty-second  day  of  November,  1913,  one  James  A. 
Piper  performed  work  and  labor  for  the  defendant,  at  said 
defendant's  special  instance  and  request,  upon  the  said  mines ; 
that  the  work  and  labor  was  so  done  and  performed  at  the 
stated  and  agreed  price  and  rate  of  $4.50  per  day,  and  said 
James  A.  Piper  worked  for  a  period  of  96  days,  and  that 
therefore  the  defendant  is  indebted  in  the  sum  pf  $432,  which 
sum  defendant  agreed  to  pay,  but  has  not  paid  the  same  or 
any  part  thereof;  that  about  the  twentieth  day  of  August, 
1914,  and  before  this  action  was  commenced,  '*the  said  J.  A. 
Piper,  for  a  valuable  consideration,  sold,  assigned,  transferred 
and  set  over  unto  this  plaintiflf  all  of  his  right,  title,  interest, 
claim  and  demand  of,  in  and  to  said  account  against  the  said 
defendant,"  and  the  right  to  collect  and  discharge  the  same, 
and  that  plaintiflf  is  now  the  owner  and  holder  of  said  account. 
It  is  alleged  that  the  defendant  has  not  paid  the  same,  and 
that  payment  has  been  demanded.  The  plaintiflf  prays  for 
judgment  for  said  sum  of  $432.  To  this  complaint  the  de- 
fendant demurred,  and  answered  by  denying  all  the  allegations 
of  the  complaint,  and,  specially  answering,  alleged  that  James 
A.  Piper,  mentioned  in  the  complaint,  is  a  minor  son  of  F.  W. 
Piper,  and  **that  whatever  of  goods,  wares,  merchandise, 
money,  meals,  bed,  board,  rooms,  laundry  work,  mending, 
labor  and  services  that  were  furnished  to  defendant  by  the 
said  F.  W.  Piper  or  the  said  James  A.  Piper  were  furnished 
to  said  defendant  under  and  by  virtue  of  a  contract  between 
said  defendant  and  the  said  F.  W.  Piper  and  James  A.  Piper, 
by  virtue  of  which  said  contract  the  said  F.  W.  Piper  and 
James  A.  Piper  agreed  to  furnish  to  defendant  certain  mate- 
rials, labor^  goods,  wares  and  merchandise,  etc.,  to  be  used  in 
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and  about  the  mining  property  in  said  complaint  described; 
and  in  return  for  said  goods,  wares,  merchandise,  work,  labor, 
«tc.,  said  defendant  agreed  that  extension  mining  claims 
fihonld  be  located  touching  said  described  mining  claims,  and 
that  these  said  extension  mining  claims  should  be  the  prop- 
erty of  the  said  F.  W.  Piper  and  James  A.  Piper;  that  all 
ihe  items  mentioned  in  plaintiff's  complaint  as  having  been 
furnished  were  furnished  under  the  said  contract  as  afore- 
jsaid;  that  defendant  did  not  promise  ...  or  agree  to  pay 
plaintiff  or  said  James  A.  Piper  for  any  of  said  goods,  wares, 
merchandise,  labor  and  other  items  otherwise  than  as  herein 
alleged ;  and  that  defendant  has  dona  and  fully  performed  his 
part  to  the  contract  with  said  F.  W.  Piper  and  James  A.  Piper 
made." 

On  October  20,  1914,  the  caiise  came  on  for  trial  upon  the 
merits,  the  demurrer  having  been  waived.  The  plaintiff  of- 
fered testimony  of  F.  W.  Piper  and  James  A.  Piper,  where- 
nipon  the  defendant  moved  *'for  nonsuit."  The  plaintiff  was 
granted  time,  until  November  5,  1914,  in  which  to  amend  his 
complaint  or  to  secure  additional  evidence,  and  the  cause  was 
fcontinued  until  November  5,  1914,  **to  be  heard  upon  defend- 
ant's motion  for  nonsuit."  On  November  5,  1914,  the  said 
motion  was  heard,  and  "the  court  orders  the  cause  dismissed 
without  prejudice."  The  plaintiff  excepted  to  the  ruling,  and 
requested  that  findings  of  fact  and  conclusions  of  law  in  full 
be  shown  in  the  judgment,  which  request  was  granted.  On 
December  31,  1914,  as  of  the  date  of  November  5,  1914,  the 
following  formal  judgment  was  filed,  omitting  the  appear- 
.ances,  etc.: 

**  .  .  .  And  evidence  having  been  introduced  on  the  part 
of  the  plaintiff,  and  the  plaintiff  having  rested,  the  defend- 
.ant  through  his  attorney  moved  the  court  to  dismiss  said 
action  on  the  ground  that  there  was  a  variance  between  the 
evidence  and  the  allegations  of  plaintiff's  complaint,  and,  the 
court,  being  fully  advised  in  the  premises  and  having  deliber- 
ated upon  said  motion,  finds  that  said  complaint  was  not  borne 
out  by  the  evidence  adduced  at  the  trial,  and  that  there  was 
a  variance  between  the  allegations  of  said  complaint  and  the 
evidence  introduced  on  the  part  of  the  plaintiff.  Wherefore, 
by  reason  of  the  law  and  the  evidence,  it  is  hereby  adjudged 
.and  decreed  that  said  action  be  dismissed  without  prejudice, 

XVII  Arix.— 3« 
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and  that  defendant  do  have  and  recover  his  costs,  taxed  in  the 
sum  of  $5." 

On  the  twelfth  day  of  March,  1915,  the  plaintiff  gave  his  dne 
notice  of  appeal  to  this  court  **from  the  judgment  rendered 
in  the  said  above-entitled  court,  in  the  above-entitled  cause 
on  the  15th  (5th)  day  of  November,  1914,  in  favor  of  the 
said  defendant,  J.  B.  Taylor,  and  against  the  said  plaintiff, 
F.  W.  Piper:  ..." 

On  March  29,  1915,  the  undertaking  and  bond  on  appeal 
were  filed  in  the  cause.  On  April  10,  1915,  the  transcript  of 
the  reporter's  notes  of  the  testimony  was  filed  by  the  plaintiff 
with  the  clerk  of  the  said  superior  court,  of  which  the  defend- 
ant  had  notice  on  the  same  date.  On  May  29,  1915,  the  trial 
judge  certified  to  the  transcript  of  the  reporter's  notes,  and 
the  same  was  filed  in  this  court  on  July  9,  1915.  The  appel- 
lant assigns  error  as  follows : 

"The  ruling,  order  and  judgment  are  assigned  as  error, 
upon  the  grounds:  (a)  Said  ruling,  order  and  judgment  is 
contrary  to  law;  and  (b)  under  the  laws  of  the  state  of  Ari- 
zona, an  involuntary  nonsuit  cannot  be  granted." 

On  July  29,  1915,  the  appellee  filed  his  motion  in  this  court 
to  strike  from  the  files  the  transcript  of  the  reporter's  notes, 
**for  the  reason  that  said  transcript  was  not  filed  with  the 
clerk  of  the  court  below  in  the  manner  and  form,  and  within 
the  time  by  law  provided;  that  it  appears  from  the  records 
and  files  herein  that  said  transcript  was  not  filed  with  said 
clerk  within  60  days  after  the  entry  of  judgment  in  said  cause, 
and  there  was  no  stipulation  between  the  parties,  or  order  of 
the  court  or  judge  in  the  case,  allowing  an  extension  of  time 
for  that  purpose." 

The  appellant  objects  to  the  granting  of  the  motion  upon 
the  grounds  that  the  statute  (Civil  Code  1913,  paragraph 
603),  under  the  authority  of  which  the  motion  was  filed,  is 
inapplicable  to  the  taking  of  appeals  as  the  law  now  exists 
under  changed  conditions;  that  is,  as  stated  by  appellant  in 
his  words  as  follows: 

**  Clearly,  the  provisions  of  paragraph  603,  requiring  the 
record  to  be  completed  and  filed  prior  to  the  giving  notice, 
even,  of  an  intention  to  take  an  appeal,  being  so  repugnant 
to  and  inconsistent  with  the  provisions  of  the  later  law  (Civil 
Code  1913,  paragraph  1233)  brings  the  earlier  law  within  the^ 
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rule  stated  as  follows"  (stating  the  rule  of  construction  of 
statutes  from  26  Am.  &  Eng.  Ency.  of  Law,  731,  734). 

The  cause  was  submitted  upon  the  record  and  said  motion 
a^d  objections  and  the  briefs  of  the  respective  counsel. 

Mr.  Ross  H.  Blakely,  for  Appellant. 

Mr.  W.  E.  Moroney,  for  Appellee. 

CUK'NINGHAM,  J. — This  record  presents  questions  of 
practice  which,  while  not  decisive  of  this  appeal,  are  fre- 
quently encountered  in  this  court,  and  for  that  reason  we 
will  here  notice  before  considering  the  decisive  questions. 

The  matters  of  taking  and  perfecting  appeals,  and  of  com- 
pleting and  perfecting  records  of  the  trial  court,  are  distinct 
matters,  each  being  regulated  by  statute  specially  bearing 
upon  the  respective  matter  involved.  The  record  of  an  action 
consists  of  the  following : 

Paragraph  602  of  the  Civil  Code  of  1913:  '*  Every  document 
and  other  object  filed  in  a  case  shall  constitute  a  part  of  the 
record  thereof.  All  documents  and  objects  offered  in  evi- 
dence, whether  admitted  or  rejected,  shall  be  marked  appro- 
priately as  exhibits  or  for  identification,  and  filed  in  the  case. 
Either  party  to  a  suit  may  make  the  oral  testimony  and  pro- 
ceedings in  a  case,  together  with  such  rulings,  orders  or  other 
action  of  the  court  in  the  case,  as  do  not  appear  otherwise  of 
record,  a  part  of  the  record  in  the  case  by  filing  therein  either 
a  statement  of  facts,  a  bill  of  exceptions,  or  a  transcript  of 
the  .  .  .  reporter's  notes  as  provided  hereinafter.*' 

We  are  not  concerned  with  the  matter  of  making  the  state- 
ment of  facts  and  bill  of  exceptions  a  part  of  the  record,  and 
therefore  they  will  not  be  noticed  in  this  connection. 

The  question  raised  by  the  motion  to  strike  is  whether  the 
transcript  of  the  reporter's  notes  is  a  part  of  the  record  of 
the  case  which  this  court  is  required  or  permitted  to  consider 
in  determining  this  appeal.  To  determine  this  question  we 
must  inquire  whether  the  transcript  of  the  reporter's  notes 
has  been  made  a  part  of  the  record  in  this  case  by  either 
party,  as  provided  by  chapter  21,  title  6,  appearing  therein 
following  said  paragraph  602,  supra. 

Paragraph  603  is  as  follows:  *'At  any  time  within  sixty 
days  after  the  entry  of  judgment  in  the  case,  or  .  .  .  within 
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such  additional  or  less  time  as  may  be  stipulated  between  the 
parties,  or  within  such  additional  time  as  may  be  allowed  by 
the  court  or  judge,  by  an  order  in  the  case,  either  party  may 
file  with  the  clerk  of  the  court  ...  a  transcript  of  the  court 
reporter's  notes." 

Paragraph  604  provides:  *'  ...  If  a  transcript  of  the  re- 
porter's notes  is  filed  a  notice  of  the  filing  thereof  shall  be 
served  upon  the  opposite  party  or  his  attorney.'' 

Paragraph  605  allows  the  party  served  with  notice  of  the 
filing  of  the  transcript  of  the  reporter's  notes  to  make  and 
file  with  the  clerk  a  written  statement  agreeing  that  the  tran- 
script of  the  reporter's  notes  is  correct,  or  specifying  wherein 
it  is  defective,  and  setting  forth  such  amendments  as  he  may 
deem  necessary  to  make  it  correct.  The  opposite  party  must 
file  such  statement  as  he  wishes  to  make,  within  20  days  after 
he  is  served  with  notice,  or  within  such  other  time  as  may 
be  stipulated  by  the  parties  or  granted  by  the  court.  If  such 
written  statement  is  an  agreement  that  the  reporter's  tran- 
script is  correct,  the  reporter's  transcript  and  the  said  written 
statement  shall  be  presented  to  the  trial  judge  by  the  clerk 
immediately,  if  the  judge  be  within  the  county.  If  the  writ- 
ten statement  presents  amendments  to  the  reporter's  tran- 
script, the  party  originally  filing  the  reporter's  transcript  may 
withdraw  the  same  within  5  days  after  service  upon  him  of 
the  written  statement  and  amend  it,  and  shall,  within  5  days 
after  withdrawing  it  refile  the  same,  so  amended,  with  the 
clerk  of  the  court,  and  serve  the  opposite  party  notice  that 
said  reporter's  transcript  had  been  amended  and  refiled.  The 
opposite  party  may,  within  5  days  after  service  of  this  last- 
mentioned  notice,  file  with  the  clerk  of  the  court  a  written 
statement,  agreeing  that  the  amended  reporter's  transcript  is 
correct,  or  specifying  wherein  it  i&  defective,  and  setting  forth 
such  amendments  as  he  may  deem  necessary  to  make  it  cor- 
rect, whereupon  the  amended  reporter's  transcript  and  both 
the  written  statements  shall  be  presented  to  the  trial  judge 
by  the  clerk  immediately,  if  the  judge  be  in  the  county. 

Paragraph  613  requires  the  clerk  to  forward  the  reporter's 
transcript  and  any  statements  filed  to  the  judge  immediately 
if  he  is  out  of  the  county,  if  requested  so  to  do  by  either  party, 
or,  if  not  requested  to  so  forward  it,  the  clerk  must  present 
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the  same  to  the  judge  immediately  after  his  return  to  the 
county. 

Paragraph  614  provides:  ''When  the  .  .  .  reporter's  tran- 
script is  presented  to  the  trial  judge  he  shall  certify  thereto 
that  the  same  is  correct,  or  first  amend  it  as  it  may  require 
and  then  so  certify  it,  and  file  it,  together  with  the  written 
statement  or  written  statements,  in  the  record  of  the  case, 
within  ten  days  after  the  same  has  been  presented  to  him, 
unless  both  parties  consent  to  a  delay." 

Paragraph  615  provides  that  a  failure  on  the  part  of  a 
party  on  whom  service  has  been  made  to  agree  to  the  correct- 
ness of  the  reporter's  transcript,  or  to  suggest  amendments 
thereof,  within  the  time  provided,  shall  be  deemed  an  admis- 
sion of  its  correctness. 

Paragraph  616  prescribes  the  procedure  to  be  taken  in  case 
either  party  is  dissatisfied  with  the  transcript  as  certified  and 
filed  by  the  judge,  and  limits  the  time  to  ten  days  within 
which  he  must  act. 

Paragraph  617  provides  the  procedure  that  may  be  taken 
in  case  the  trial  judge  dies,  is  removed  from  ofiQcc,  becomes 
disqualified,  or  refuses  to  certify  the  transcript,  and  provides 
how  and  by  whom  the  same  may  be  or  be  caused  to  be  certi- 
fied, without  a  time  limit  upon  such  procedure  being  pre- 
scribed. 

These  requirements  of  the  statute  by  which  the  reporter's 
transcript  may  be  made  a  part  of  the  record  are  specific,  easy 
to  understand,  liberal  and  mandatory.  The  time  specified  by 
the  statute  in  which  any  necessary  act  in  making  the  tran- 
script a  part  of  the  record  is  required  to  be  performed  is  a 
clear  limitation  within  which  period  of  time  the  act  in  ques- 
tion must  be  performed  in  order  to  be  effective. 

In  order  that  the  transcript  of  the  reporter's  notes  may 
become  a  part  of  the  record  in  a  case,  the  same  must  be  certi- 
fied by  the  trial  judge  as  correct,  and  by  such  trial  judge  filed 
in  the  record  of  the  case.  When  the  transcript  has  been  sea- 
sonably presented  to  the  trial  judge,  he  is  required  to  certify 
to  its  correctness,  if  he  deems  it  correct,  or  first  correct  it  and 
then  certify  to  its  correctness  and  file  it  in  the  record  of  the 
case  within  10  days  after  it  has  been  presented  to  him  by  the 
clerk,  unless  the  parties  consent  to  a  delay. 
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A  failure  of  the  appellant  or  other  party  to  file  the  re- 
porter's transcript  with  the  clerk  within  60  days  after  the 
entry  of  the  judgment,  or  within  such  additional  time  as  may 
have  been  stipulated  by  the  parties,  or  allowed  by  order  of 
the  court,  relieves  the  opposite  party  from  the  duty  of  examin- 
ing the  same  as  to  its  correctness,  rebuts  the  presumption  of 
law  that  it  is  correct  when  it  has  remained  with  the  clerk's 
files  20  days,  relieves  the  clerk  from  the  duty  of  presenting 
it  to  the  judge  immediately  or  at  all,  and  relieves  the  trial 
judge  from  the  duty  of  examining  and  certifying  as  to  its 
correctness,  and  from  filing  it  in  the  record  of  the  case.  If 
the  document  is  not  filed  with  the  clerk  within  the  time  lim- 
ited, either  by  statute,  by  stipulation  of  the  parties,  or  by  an 
order  of  the  court  duly  made,  it  loses  all  its  characteristics 
of  becoming  a  part  of  the  record  in  the  same  manner  as  any 
other  evidentiary  document  used  on  the  trial,  but  not  filed 
until  after  the  judgment  has  been  rendered,  would  lose  its 
vitality  by  limitation  of  time.  When  the  time  given  expires, 
the  transcript  comes  too  late  to  constitute  a  part  of  the  record 
of  the  case  in  the  one  instance,  and  in  the  other,  when  the 
judgment  is  rendered  and  entered,  the  cause  is  closed  for  filing 
documentary  evidence. 

The  motion  alleges  that  the  transcript  was  not  filed  within 
60  days  after  the  entry  of  judgment  in  the  cause,  and  alleges 
that  there  was  no  stipulation  between  the  parties,  nor  order 
of  the  court  or  judge  allowing  additional  time  for  the  pur- 
pose of  filing  said  transcript  with  the  clerk,  and  supports  the 
allegations  by  the  record.  The  record  discloses  that  the  judg- 
ment was  rendered  on  November  5,  1914,  and  entered  and 
formally  filed  on  December  31,  1914,  as  of  November  5,  1914 ; 
that  the  transcript  of  the  reporter's  notes  was  filed  by  the 
appellant  with  the  clerk  of  the  superior  court  on  the  tenth 
day  of  April,  1915,  and  on  that  day  the  opposite  party  was 
served  with  notice  of  the  filing  of  said  transcript.  The  record 
is  silent  as  to  any  stipulation  between  the  parties  allowing 
additional  time,  and  no  order  of  the  court  or  judge  appears 
in  the  record  extending  the  time  or  allowing  additional  time 
to  appellant  to  file  such  transcript  with  the  clerk.  When  the 
appellant  caused  the  reporter's  transcript  to  be  so  filed  100 
days  had  passed  after  the  formal  entry  of  the  judgment  on 
December  31,  1914,  and  156  days  had  passed  after  the  rendi- 
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tion  of  the  judgment  on  November  5,  1914.  In  this  case  we 
are  not  concerned  with  the  question  whether  the  period  of 
60-day  limitation  shall  be  deemed  to  commence  at  the  time 
the  judgment  is  announced  by  the  court,  or  at  the  time  the 
formal  judgment  is  filed  with  the  clerk,  for  in  either  event 
more  than  the  statutory  limitation  had  expired  within  which 
the  transcript  could  be  effectively  filed  with  the  clerk  to  the 
end  that  it  could  become  a  part  of  the  record  in  the  case. 
Consequently  the  act  of  filing  the  transcript  with  the  clerk 
and  all  subsequent  acts  were  without  legal  effect  for  any  pur- 
poses of  completing  the  record  of  the  cause. 

By  force  of  law  thereafter  the  reporter's  transcript  became 
simply  the  private  notes  of  the  oral  testimony  in  the  case,  and 
was  no  more  a  part  of  the  record  than  was  the  oral  argument 
of  counsel  to  the  court  or  jury  at  the  trial.  The  parties  are 
granted  time,  after  the  close  of  the  case,  to  make  the  oral  tes- 
timony a  part  of  the  record,  and  a  casual  inspection  of  the 
statute  granting  the  time  for  that  purpose  will  convince  one 
that  diligence  is  the  keynote  of  the  statute.  The  record  dis- 
closes that  the  appellant  has  not  exercised  that  degree  of  dili- 
gence the  law  requires  in  such  cases. 

Appellant  contends  that  the  matter  of  causing  the  tran- 
script of  the  reporter's  notes  to  become  part  of  the  record  is 
in  some  manner  conflicting  with  the  statutes  regulating  ap- 
peals, and,  as  paragraph  1233  of  the  Civil  Code  of  1913,  pro- 
vides that  ''an  appeal  may  be  taken  from  a  final  judgment 
of  the  superior  court  in  a  civil  action,  or  special  proceeding 
commenced  in  such  court,  at  any  time  within  six  months  after 
the  rendition  of  such  judgment,"  is  repugnant  to  paragraph 
603,  because  paragraph  603  requires  the  record  to  be  com- 
pleted and  filed  prior  to  the  giving  notice  of  an, intention 
to  appeal.  The  contention  is  untenable.  The  record  is  one 
thing,  and  the  procedure  on  appeal  is  quite  another.  An  ap- 
peal may  be  taken  on  the  judgment-roll,  and  frequently  ap- 
peals are  so  taken.  Unless  there  be  presented  to  this  court 
a  record,  complete  within  itself,  there  is  nothing  for  this  court 
to  consider,  and  therefore  nothing  can  be  done  but  expunge 
the  matter  from  the  files.  An  appeal,  when  perfected,  brings 
up  the  judgment-roll  as  the  complete  record  of  the  cause, 
unless  other  matters  are  made  a  part  of  the  record. 
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The  record  here  that  may  be  considered  on  thia  appeal  is 
a  completed  record,  conaisting  of  the  complaint ;  the  summons ; 
the  answers  of  defendant ;  the  reply  of  plaintiff ;  the  affidavit 
for  a  continuance  filed;  the  minute  orders  certified  by  the 
clerk ;  the  judgment ;  notice  of  appeal ;  appeal  bond ;  and  per- 
haps other  minor  documents  filed  at  the  trial.  The  reporter's 
transcript  is  no  part  of  the  record,  for  the  reason  it  was  never 
made  and  filed  as  such  within  the  time  limited  by  law  for  the 
purpose  of  making  it  a  part  of  the  record.  For  that  reason 
we  are  precluded  from  considering  the  same  as  a  part  of  the 
record  of  the  case. 

Whether  the  motion  to  strike  be  granted  or  not  has  been 
treated  by  this  court  in  a  number  of  cases  bs  immaterial.  The 
material  thing  is  whether  the  transcript  is  a  part  of  the  record 
of  the  case,  and  that  question  is  before  this  court  for  deter- 
mination in  every  case  presented,  because  the  record  deter- 
mines the  jurisdiction  exercisable  by  the  court. 

The  ruling  of  the  court  granting  the  defendant's  motion 
"for  a  nonsuit,"  and  the  order  of  the  court  dismissing  the 
cause,  with  the  judgment,  are  assigned  as  error,  and  appel* 
lant  contends  that  the  issue  of  fact  before  the  trial  court  was 
as  follows : 

**Did  the  defendant  promise  to  repay  the  amounts  advanced 
by  plaintiff,  and  the  reasonable  value  of  the  work  and  labor 
performed  by  plaintiff's  assignor,  or  was  there  a  contract  be- 
tween the  parties  whereby  defendant  was  to  locate  certain 
mining  claims  for  plaintiff,  and  did  he  do  it  T" 

The  contention  is  made  that  such  was  the  issue  of  fact  be- 
fore the  trial  court  made  by  the  pleadings,  and  that  the  order 
and  judgment  are  erroneous.  By  that  contention  we  infer 
the  appellant  intends  to  insist  that  such  question  was  errone- 
ously determined  by  the  trial  court,  and  this  appeal  seeks  to 
review  the  order  and  judgment. 

The  appellee  seems  to  concede  that  the  appellant  states 
correctly  the  issue  before  the  trial  court.  The  pleadings  are 
not  as  clear  as  they  might  have  been  made.  The  issues  are 
clouded,  but  upon  consideration  in  connection  with  the  briefs 
of  counsel,  they  may  be  fairly  considered  as  raised  by  a  com- 
plaint setting  forth  an  express  contract  by  which  the  plain- 
tiff agreed  to  furnish,  and  did  furnish,  and  advance  to  the 
defendant  certain  goods,  wares,  merchandise  and  money  for 
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use  by  the  defendant  in  his  mining  operatioDs,  and  that  the 
defendant  agreed  to  pay  therefor  specified  sums  for  the  goods, 
wares  and  merchandise  furnished  and  agreed  to  repay  the 
money  loaned  him;  that  James  A.  Piper  agreed  to  work  for 
the  defendant,  and  did  work  for  the  defendant  96  days,  for 
which  work  the  defendant  agreed  to  pay  therefor  $4.50  per 
day,  and  this  claim  was  duly  assigned  to  the  plaintiff.  The 
answer,  fairly  considered,  denies  the  allegations  of  tlie  com- 
plaint  as  to  the  several  agreements  therein  set  forth,  and  as 
a  special  answer  sets  forth  another  separate  and  inconsistent 
contract  entered  into  between  the  parties,  alleging  that  the 
plaintiff  agreed  and  promised  to  furnish  the  things,  goods, 
wares,  merchandise  and  the  said  labor  set  forth  in  both  causes 
of  action  of  the  complaint,  in  consideration  that  the  defend- 
ant locate  certain  mining  ground  for  the  plaintiff.  In  other 
words,  that  the  contract  pursuant  to  the  terms  of  which  plain- 
tiff furnished  the  alleged  goods,  wares,  merchandise,  board, 
lodging,  laundry  and  money,  and  caused  his  minor  son  to  labor 
upon  defendant's  mines,  was  another  and  different  contract 
from  that  set  forth  by  plaintiff. 

The  issue  of  fact  raised  by  the  pleadings  was :  Pursuant  to 
which  of  the  said  contracts  did  plaintiff  furnish  the  alleged 
goods,  services,  money  and  labor — the  contracts  referred  to 
in  the  complaint,  or  the  contract  referred  to  in  the  answer! 
When  the  plaintiff  had  offered  his  evidence  in  chief,  the  court 
ruled  that  the  evidence  so  introduced  by  plaintiff  failed  to 
sustain  the  allegations  of  the  complaint,  and  for  that  reason 
ordered  the  action  dismissed  without  prejudice.  This  order 
is  assigned  as  error.  We  have  held  that  the  evidence  is  not 
before  this  court;  consequently,  we  must  presume  that  the 
evidence  was  insufficient  to  support  the  allegations  of  the 
complaint. 

But,  concede  that  the  evidence  failed  to  sustain  the  com- 
plaint, and  the  ruling  of  the  court  was  correct,  was  the  order 
dismissing  the  cause  without  prejudice  authorized  T  Is  the 
judgment  based  upon  such  order  such  a  judgment  as  the  law 
imposes? 

**A  dismissal  of  a  suit  'without  prejudice'  is  no  decision 
of  the  controversy  on  its  merits,  and  leaves  the  whole  subject 
of  litigation  as  much  open  to  another  suit  as  if  no  suit  had 
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ever  been  brought. "    Newberry  v.  Ruffin,  102  Va.  73,  45  S.  E. 
733.  -^-^ 

:^  And  this  is  the  evident  efiPeet  of  the  judgment  here  involved. 

This  judgment,  if  it  may  be  denominated  a  judgment  other 
than  for  costs,  was  rendered  by  the  court  over  the  objections 
of  the  plaintiff.  Plaintiff  at  the  time  of  rendition  resisted, 
and  is  still  in  this  court  resisting.  In  legal  phraseology,  the 
proceeding  was  clearly  what  is  denominated  an  **  involuntary 
nonsuit,*'  suffered  by  the  plaintiff  against  his  protest  and 
forced  upon  him  by  the  trial  court.  The  case  was  tried  by 
the  court  without  a  jury,  and  the  evidence  produced  by  the 
plaintiff  was  not  sufficient,  in  the  opinion  of  the  court,  to  sus- 
tain the  allegations  of  the  complaint.  Evidently  the  judge 
so  informed  the  plaintiff,  and  at  plaintiff's  request  granted 
time  in  which  plaintiff  was  at  liberty  to  produce  additional 
proof,  or  amend  his  complaint  to  conform  to  the  proof  then 
before  the  court.  At  the  appointed  time,  the  plaintiff  ap- 
peared in  court  and  elected  to  stand  on  his  complaint  and 
on  the  evidence  then  before  the  court.  Whether  he  acted 
wisely  or  unwisely  was  not  a  question  for  the  court's  deter- 
mination. The  statute  (Civil  Code  1913,  paragraph  519) 
gave  the  plaintiff  a  right  to  take  a  nonsuit  ''at  any  time  be- 
fore the  decision  is  announced."  But  clearly  the  nonsuit 
must  be  taken  by  the  plaintiff  of  his  own  volition,  the  neces- 
~sity  of  which  he  alone  must  be  the  judge.  The  nonsuit  author- 
ized must  be  a  voluntary  nonsuit.  The  record  here  discloses 
that  such  nonsuit  as  ordered  was  as  to  the  plaintiff  wholly 
against  his  will;  was  as  to  him  involuntary,  and  ordered 
against  him  for  the  reason  the  evidence  he  produced  on  the 
trial  failed  to  sustain  the  allegations  of  his  complaint,  and 
therefore  would  be  insufficient  to  sustain  a  judgment  in  his 
favor  on  the  causes  of  action  set  forth  in  the  complaint.  As 
defined  (4  Words  and  Phrases,  3764) : 

"An  'involuntary  nonsuit'  is  for  neglect  either  to  appear, 
or,  having  appeared,  for  failure  to  present  evidence  to  sustain 
a  verdict  in  his  favor,  and  is  ordered  against  plaintiff's 
objection." 

This  judgment  clearly  comes  within  the  latter  clause  of  the 
definition,  viz.,  the  plaintiff  having  appeared,  but  failing,  in 
the  opinion  of  the  trial  court,  to  present  evidence  to  sustain 
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a  verdict  or  finding  by  the  court  in  plaintiff's  favor,  and  was 
ordered  against  plaintiff's  objection. 

In  Bry<m  v.  Pinney,  3  Ariz,  34,  21  Pac.  332,  decided  in 
1889,  and  in  Roberts  v.  Smith,  5  Ariz.  368,  52  Pac.  1120, 
the  territorial  supreme  court  holds  under  our  Practice  Act 
(paragraph  519,  Civil  Code  1913,  a  continuation  of  para- 
graph 1396,  Revised  Statutes  of  Arizona  of  1901,  as  con- 
tinuing paragraph  764,  Revised  Statutes  of  Arizona  of  1887), 
and  under  the  recognized  code  practice,  that  an  invol- 
untary nonsuit  cannot  be  allowed.  In  both  cases  cited  the 
court  points  out  that  the  proper  course  is  to  instruct  the  jury, 
or  for  the  court,  upon  a  trial  without  a  jury,  to  render  a  ver- 
dict, or  judgment,  as  the  case  may  be,  for  the  defendant. 
Such  is  the  approved  logical  procedure  to  be  followed  in  such 
cases,  and  plaintiff  in  the  prosecution  of  his  lawsuit  had  and 
has  the  right  to  proceed  along  the  approved  lines  of  practice. 

But,  is  he  injured!  He  yet  has  the  right  to  commence  his 
action  anew.  He  has  not  asked  this  court  for  a  new  trial — 
the  relief  here  prayed  is  a  reversal.  What  judgment  can 
this  court  render  that  will  give  plaintiff  the  relief  requested  f 

**The  supreme  court  may  afiSrm,  reverse,  or  modify  any 
judgment  or  order  appealed  from,  and  upon  reversal  or  modi- 
fication such  court  may  proceed  to  render  such  judgment  or 
order  as  the  court  below  should  have  rendered,  or  may  remand 
the  cause  to  the  court  below  with  directions  to  render  such 
judgment  or  order,  or  may  direct  that  a  new  trial  or  other 
proceedings  be  had,  as  justice  may  require."  Paragraph 
1268,  Civil  Code  1913. 

If  we  aflSrm  the  judgment,  plaintiff  may  commence  his 
action  anew.  Neither  he  nor  the  defendant  is  bound  by  the 
judgment  further  than  that  the  plaintiff  failed  in  this  law- 
suit to  present  evidence  sufficient  to  justify  a  judgment  in 
his  favor.  If  we  reverse  the  judgment,  as  appellant  demands, 
because  the  trial  court  had  no  authority  to  render  such  a  judg- 
ment, and  render  the  judgment  the  court  below  should  have 
rendered,  or  remand  the  cause  with  instructions  to  the  lower 
court  to  render  such  judgment  as  the  court  should  have  ren- 
dered, then  it  is  clear  on  reversal  this  court  should  render 
a  judgment  for  the  defendant,  in  the  absence  of  the  evidence 
in  the  case.  A  reversal  of  the  judgment  is  equivalent  to  a 
refusal  to  plaintiff  of  an  opportunity  to  commence  his  action 
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anew  and  have  it  tried  on  its  merits.  If  we  reverse  the  judg- 
ment and  remand  the  cause,  with  directions  that  a  new  trial 
be  granted  the  plaintiff  upon  the  complaint  as  filed,  we  would 
make  such  order  because  justice  required,  and  necessarily 
because  the  plaintiff  would  suffer  an  irreparable  injury  unless 
he  be  granted  a  new  trial.  Such  could  not  occur.  If  the 
judgment  is  affirmed,  he  may  have  a  new  trial,  or  what  is  to 
all  intents  and  purposes  a  new  trial,  without  a  reversal  of 
the  judgment,  and  without  an  order  of  this  court.  Justice 
to  plaintiff  does  not  require  this  court  to  reverse  the  judgment 
or  order  and  grant  a  new  trial. 

The  error  of  the  trial  court  in  ordering  the  suit  dismissed 
without  prejudice  deprived  the  plaintiff  of  a  right  to  a  pres- 
ent, final  disposal  of  the  action.  The  court  refused  to  finally 
determine  the  cause  against  the  plaintiff.  The  error  was 
purely  technical,  and  worked  no  apparent  injury  to  the  plain- 
tiff's rights.  If  the  court  had  rendered  the  only  judgment 
permitted  upon  the  plaintiff's  failure  to  present  evidence  in 
support  of  his  alleged  cause  of  action,  that  judgment  would 
have  been  in  favor  of  the  defendant,  and  would  carry  the 
costs.  The  dismissal  carries  costs  to  the  defendant.  If  the 
defendant  was  complaining  upon  the  grounds  that  he  was 
entitled  to  such  a  judgment  as  would  finally  end  the  litigation, 
and  the  record  would  disclose  that  the  cause  was  dismissed 
without  prejudice  over  his  objection,  as  well  as  over  the 
objection  of  the  plaintiff,  a  very  different  case  would  be 
presented. 

Plaintiff  has  not  presented  a  record  on  this  appeal  which 
shows  that  his  substantial  rights  have  suffered  injury.  The 
record  presented  for  our  consideration,  in  the  absence  of  the 
oral  testimony,  discloses  a  judgment  more  favorable  to  the 
plaintiff  than  he  was  entitled.  The  error  in  the  proceedings 
is  technical  error  in  favor  of  the  plaintiff,  of  which  he  oucrht 
not  to  be  heard  to  complain.  No  substantial  injustice  has 
been  done  him. 

While  the  ordering  of  an  involuntary  nonsuit  against  the 
plaintiff  over  his  objections  is  irregular,  and  may  be  ordinarily 
reversible  error,  such  proceedings,  although  improper  and 
not  authorized  by  code  practice  in  this  jurisdiction,  are  not 
necessarily  reversible  error  in  all  cases,  and  in  order  to  author- 
ize a  reversal,  some  substantial  injury  to  the  rights  of  the 
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party  complaining,  viz.,  the  appellant,  must  flow  necessarily 
from  the  order,  and  the  record  must  clearly  disclose  the  injury. 

The  procedure  followed  in  the  court  below  is  condemned 
by  this  court  as  irregular,  but  under  the  peculiar  circum- 
stances disclosed,  no  substantial  harm  to  the  appellant  can 
result  therefrom ;  therefore  a  reversal  is  not  justified. . 

The  order  and  judgment  is  aflSrmed. 

BOSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 


rCivil  No.  1477,    Piled  November  17,  1915.] 

[152  Pac.  857.] 

STATE,  Appellant,  v.  GEORGE  T.  DOWNEN,  Appellee. 

Appeal  and  Erroii — Jubisdiction — Amount — "Validity  or  a  Tax,  Im- 
post, Assessment,  Toll^  Municipal  Fine  or  Statute."  —  Under 
Constitution,  article  6,  section  4,  providing  that  tlie  supreme  court's 
appellate  jurisdiction  sball  not  extend  to  civil  actions  at  law  for 
recovery  of  money,  where  the  original  amount  in  controversy  does 
not  exceed  the  sum  of  $200,  unless  the  action  involves  the  "validity 
of  a  tax,  impost,  assessment,  toll,  municipal  fine,  or  statute,"  the 
last  term  refers  to  the  power  to  impose  the  tax,  or  the  power  of 
the  legislature  to  enact  the  statute  involved,  and  not  to  the  con- 
struction of  a  concededly  valid  statute  by  which  the  tax  is  imposed, 
BO  that,  in  a  civil  action  by  the  state,  under  Civil  Code  of  1913, 
paragraph  3616,  to  enforce  the  collection  of  the  license  tax  of  $10 
per  quarter  imposed  by  paragraph  3590  on  each  proprietor  of  a 
billiard-table,  where  the  validity  of  the  statute  was  conceded,  and 
the  controversy  was  whether  the  tax  required  a  payment  of  $10  a 
quarter  for  a  license  to  run  a  poolroom,  or  $10  a  quarter  for  each 
of  six  tables  in  the  room,  and  where  license  fee  for  three-quarters 
of  a  year  was  sued  for,  and  defendant  tendered  $10  per  quarter  fee, 
the  actual  amount  in  controversy  was  $160,  and  the  state's  appeal 
will  be  dismissed  on  the  court's  own  motion  for  want  of  jurisdiction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Graham.  A.  G.  McAlister,  Judge.  Dismissed  for 
want  of  jurisdiction. 
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Mr.  John  McGowan,  County  Attorney,  and  Mr.  Wiley  E. 
Jones,  Attorney  General,  and  Mr.  Leslie  C.  Hardy  and  Mr. 
George  W.  Harben,  Assistant  Attorneys  General,  for  the  State. 

Messrs.  Stratton  &  Lynch,  for  Appellee. 

CUNNINGHAM,  J.— The  appellant  seeks  by  this  appeal 
to  have  this  court  review  a  judgment  of  the  lower  court  based 
upon  the  following  facts  and  conclusions  of  law : 

The  appellee  is  the  proprietor  of  a  billiard-hall,  and  is  the 
keeper  of  six  billiard  and  pool  tables,  all  kept  in  the  same 
hall  or  room,  for  playing  pool  and  billiards.  He  charges 
money  for  the  use  of  said  tables  in  playing  games  thet*eon. 
During  the  period  from  June  30,  1914,  to  the  date  of  the 
judgment,  March  20,  1915,  appellant  has  paid  to  the  county 
of  Graham  no  license  or  other  tax  on  any  of  said  tables, 
though  he  tendered  $20  in  payment  of  the  license  for  the 
last  two  quarters  of  the  year  1914,  and  this  tender  was 
refused. 

**.  .  .  From  the  foregoing  findings  the  court  draws  the  legal 
conclusion  that  the  plaintiff  is  entitled  to  judgment  against 
the  defendant  for  the  sum  of  $20,  being  the  statutory  license 
tax  of  $10  per  quarter  for  the  last  two  quarters  of  the  year 
1914,  on  and  for  such  use  of  said  six  tables,  in  accordance 
with  the  requirements  of  paragraph  3590,  Revised  Statutes 
of  1913,  Civil  Code.  Therefore  it  is  considered  and  adjudged 
that  plaintiff  do  have  and  recover  of  and  from  defendant  $20, 
without  costs.  ..." 

The  complaint  alleges  that  the  defendant  is  the  proprietor 
and  keeper  of  six  billard-tables  or  pool-tables  for  the  use  of 
which  he  regularly  charges  money,  **and  he  has  paid  to  said 
county  no  license  tax  whatever  since  said  30th  day  of  June, 

1914,  for  or  on  any  of  said  tables.  .  .  .  And  defendant  now 
owes  said  county,  and  should  forthwith  pay  to  its  sheriff,  the 
sum  of  $180  as  license  taxes  for  and  on  said  six  tables.  .  .  . 
Wherefore  plaintiff  demands  judgment  against  defendant  for 
the  sum  of  $180  and  costs  of  this  action.'' 

The  defendant  answered,  denying  generally  the  allegations 
of  the  complaint,  and  specially  alleged  that  before  the  com- 
mencement of  the  action,  **to  wit,  on  the  9th  day  of  January, 

1915,  .  .  .  this  defendant  tendered  to  T.  G.  Alger,  sheriff  of 
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the  county  of  Graham,  state  of  Arizona,  as  the  representative 
of  the  plaintiff  herein,  the  full  amount  due  to  it,  to  wit,  the 
sum  of  twenty  and  00/100  dollars,  in  payment  and  satisfac- 
tion of  the  alleged  claim  and  license  tax  sued  for  in  this 
action." 

He  further  alleges  that  the  amount  tendered  is  brought  into 
eourt,  and  prays  that  the  plaintiff  be  required  to  take  said 
money  in  full  settlement  of  its  claim,  and  that  defendant 
recover  costs. 

The  controversy  involves  the  construction  of  paragraph 
3590  of  the  Civil  Code  of  1913,  reading  as  follows: 

'*Each  proprietor  or  keeper  of  a  billiard-table  for  the  use 
of  which,  or  for  playing  upon  which,  any  charge  of  any  kind 
is  made,  shall  pay  a  license  tax  of  ten  dollars  per  quarter, 
and  for  each  ninepin  or  tenpin  bowling-alley  or  any  similar 
"device,  not  kept  exclusively  for  family  use,  ten  dollars  per 
quarter,  and  no  license  shall  be  granted  for  less  than  three 
months  for  any  such  table  or  alley." 

The  action  is  prosecuted  in  the  name  of  the  state,  by  the 
-county  attorney  of  Oraham  county,  to  enforce  the  collection 
of  the  license,  under  the  authority  of  paragraph  3616  of  the 
<?ivil  Code  of  1913.  The  county  attorney  insists  that  para- 
graph 3590,  supra,  must  be  construed  as  requiring  a  license 
tax  of  $10  per  quarter  to  be  paid  by  the  owner  upon  each 
"billiard  or  pool  table  kept  by  him,  for  the  use  of  which  any- 
thing of  value  is  charged,  and  therefore  the  appellee  is  liable 
io  pay  $10  per  quarter  for  two  quarters  of  the  year  1914  on 
'each  of  his  six  tables,  or  to  pay  $120  for  the  last  two  quarters 
of  the  year  1914,  and  $60  for  the  first  quarter  of  the  year 
1915,  a  total  sum  of  $180  license  tax  for  the  three  quarters 
mentioned.  The  appellee  contends  that  the  statute  should  be 
construed  as  requiring  him  to  pay  $10  per  quarter  as  a  license 
to  operate  a  pool  or  billiard  table  business,  without  regard  to 
the  number  of  tables  used  in  such  business. 

The  controversy  is  over  the  meaning  to  be  given  to  the  stat- 
ute— the  proper  construction  of  the  statute.  Neither  party 
attacks  the  validity  of  the  statute,  but  both  parties  assume 
the  statute  is  a  valid  enactment,  and  as  such  is  binding  to 
some  extent ;  but  they  have  differed  as  to  the  amount  of  license 
tax  the  statute  requires  the  license  tax  collector  to  collect, 
.and  the  proprietor  or  keeper  of  the  pool  or  billiard  tables  to 
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pay  when  he  keeps  more  than  one  such  table.  The  appellant 
contends  that  when,  as  here,  six  tables  are  kept,  a  license  tax 
of  $180  ii  payable  for  three-quarters  of  a  year,  and  a  judg- 
ment for  that  sum  is  demanded.  The  appellee  contends  that 
he  as  such  keeper  is  required  to  pay  $10  per  quarter,  and 
that  he  tendered  $20  in  payment  of  said  license  tax  for  the 
last  two  quarters  of  the  year  1914,  and  therefore  he  is  liable 
for  only  $20  license  tax,  and  the  lower  court  so  held. 

Clearly,  the  original  amount  in  controversy  is  $180  in  any 
event.  The  actual  amount  in  controversy  is  $160,  because 
the  defendant  appellee  never  denied  owing  $20  as  a  license 
tax  for  two  quarters.  This  court  has  appellate  jurisdiction 
"in  all  actions  and  proceedings,  but  its  appellate  jurisdiction 
shall  not  extend  to  civil  actions  at  law  for  recovery  of  money 
or  personal  property  where  the  original  amount  in  contro- 
versy, or  the  value  of  the  property,  does  not  exceed  the  sum 
of  two  hundred  dollars,  unless  the  action  involves  the  validity 
of  a  tax,  impost,  assessment,  toll,  municipal  fine,  or  statute." 
Section  4,  article  6,  State  Constitution.  * 

The  ''validity  of  a  tax,  impost,  assessment,  toll,  municipal 
fine,  or  statute,"  as  used  in  the  Constitution,  has  reference  to 
the  power  to  impose  the  tax,  impost,  assessment,  toll,  or  fine,, 
or  the  power  of  the  legislature  to  enact  the  statute  involved,, 
and  has  no  reference  to  the  construction  of  a  eoncededly  valid 
law  or  statute  by  which  the  tax,  impost,  assessment,  toll,  or 
fine  is  imposed.  Baltimore  &  Potomac  R,  R.  Co,  v.  Hopkins^ 
130  U.  S.  210,  32  L.  Ed.  908,  9  Sup.  Ct.  Rep.  503 ;  Doty  v. 
Krutz,  13  Wash.  169,  43  Pac.  17;  Standard  Oil  Co.  v.  Ange- 
vine,  60  Kan.  167,  55  Pac.  879.  This  is  a  civil  action  at  law 
for  the  recovery  of  money,  where  the  original  amount  in  con- 
troversy does  not  exceed  the  sum  of  $200,  and  the  action  does 
not  involve  the  validity  of  a  tax,  impost,  assessment,  toll, 
municipal  fine  nor  statute.  This  court  has  no  jurisdiction 
under  the  constitutional  inhibition,  supra,  to  entertain  the 
appeal. 

For  that  reason,  this  court,  of  its  own  motion,  recognizes  the 
want  of  jurisdiction  in  this  case  (11  Cyc.  701,  3),  and  orders 
that  the  appeal  be,  and  the  same  hereby  is,  dismissed. 

Dismissed* 

ROSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 
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[Civil  No.  1438.    Filed  December  11,  1915.] 

[153  Pae.  283.] 

W.  J.  GALBRAITH,  Appellant,  v.  P.  P.  PARKER,  Appellee. 

1.  BOUNDAUBS  —  OONTSOLUNO    ELEMENTS  —  SURVEYS  —  MONUMENTS. — 

Government  monuments  of  corners,  as  placed  upon  public  lands  but- 
Teyed,  control  the  calls  of  the  maps,  plats  and  field-notes. 

[As  to  controlling  calls  in  surveys,  see  note  in  22  Am.  St.  Bep. 
34.] 

2.  Boundaries  — ^^Survets  —  Monuments  —  Disappearance — Effect. — 

Where  original  United  States  monuments  indicating  the  location 
'upon  the  ground  of  corners  of  a  survey  of  public  lands  have  disap- 
peared, been  lost  or  obliterated,  in  the  absence  of  evidence  as  to  the 
proof  of  their  original  location  the  plat  of  the  survey  and  field-notes 
and  the  calls  are  determinative  of  the  rights  of  the  parties  in  bound- 
ary disputes. 

3.  Boundaries — Surveys — Apportionment  of  Discrepancies.  —  Where 

excesses  or  deficiencies  occur  in  the  area  of  lands  laid  out  by  pub- 
lic survey,  such  discrepancies  must  be  apportioned,  and  the  inac- 
curacies in  the  original  survey  equally  distributed  between  the  own- 
ers of  the  land. 

4.  Ejectment  —  Basis  of  Recovery  —  Title.— Where  plaintiflP  seeking 

possession  of  land  introduced  no  evidence  locating  quarter  section 
comers  which  were  necessary  to  be  located  to  determine  the  bound- 
ary between  plaintiff  and  defendant,  plaintiff  could  not  recover, 
since  in  such  case  he  can  recover  only  on  the  strength  of  his  own 
title,  not  upon  the  weakness  of  defendant's. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Maricopa.  John  C.  Phillips,  Judge.  Reversed 
and  remanded,  with  directions. 

Messrs.  Struekmeyer  &  Jenekes,  for  Appellant. 

Messrs.  Alexander  &  Christy,  for  Appellee. 

ROSS,  C.  J. — The  appellee,  who  was  the  plaintiff  in  the 
lower  court,  instituted  this  action  against  the  defendant- 
appellant  to  recover  the  possession  of  a  strip  of  land  726  feet 
in  width  and  the  length  of  a  40-aere  subdivision.  The  plain- 
tiff is  the  owner,  without  question,  of  the  north  half  of  the 
southwest  quarter,  and  the  northwest  quarter  of  the  southeast 
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quarter,  of  section  25,  township  1  north,  range  1  east,  Qila  and 
Salt  river  base  and  meridian.  The  defendant  is  the  owner, 
without  question,  of  the  east  half  of  the  northwest  quarter  of 
the  same  section.  Plaintiff's  land  was  patented  in  1892  to 
one  Noak,  and  the  plaintiff  became  the  owner  through  various 
mesne  conveyances.  Defendant's  land  was  patented  to  him 
in  October,  1913.  The  controversy  is  over  where  the  quarter 
section  line  dividing  the  northeast  quarter  of  the  southwest 
quarter  of  section  25,  belonging  to  the  plaintiff,  and  the  south- 
east  quarter  of  the  northwest  quarter,  same  section,  belong- 
ing to  the  defendant,  should  be.  According  to  the  plaintiff's 
claim,  as  set  forth  in  his  complaint,  this  dividing  line  is  726 
feet  north  of  where  the  defendant  contends  it  should  be. 

This  township  was  surveyed  and  platted  by  the  United 
States  government  in  1868  or  1869,  and  the  evidence  intro- 
duced at  the  trial  makes  it  clear  that  many  of  the  original 
monuments  at  the  time  of  the  trial  of  this  case  had  been  oblit- 
erated. It  was  the  contention  of  the  defendant  that  the 
original  field-notes  and  plat  were  the  only  proper  evidence 
to  be  relied  upon  to  establish  the  boundary  line  between  his 
property  and  the  plaintiff's. 

The  government's  original  monument  marking  and  locating 
the  southeast  corner  of  the  township,  identical  with  the  south- 
east corner  of  section  36,  was  found  in  place  upon  the  ground. 
Starting  from  that  point  and  tracing  the  township  line  which 
is  the  east  boundary  line  of  sections  36  and  25,  the  calls  of 
the  United  States'  field-notes  and  plat  are  one  mile  for  each 
section.  In  other  words,  according  to  field-notes  and  plat, 
the  northeast  corner  of  section  25  should  be  two  miles  north 
of  the  southeast  corner  of  section  36.  No  government  monu- 
ment was  found  at  the  northeast  corner  of  36  identical  with 
the  southeast  comer  of  25,  and  none  was  found  at  the  quarter 
section  comers  on  the  east  or  west  sides  of  section  25.  It  is 
admitted  that  townships  are  surveyed  by  the  government 
beginning  at  the  southeast  corner  of  the  township,  and  that 
ordinarily  efforts  to  locate  lost  monuments  should  start  with 
the  initial  point  of  the  original  survey ;  but  in  this  case  the 
plaintiff  disregarded  that  rule  by  introducing  evidence  of 
monuments  testified  to  as  being  original  government  monu- 
ments of  the  northeast  comer  and  northwest  comer  and  north 
quarter  corner  of  section  25,  and  he  insists  that  these,  being 
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found  on  the  ground  and  established,  should  control  in  the 
ascertainment  of  the  dividing  line  between  his  land  and  the 
defendant's.  We  think  the  evidence  of  witnesses  who  lived  on 
section  25  for  30  to  35  years  fairly  and  reasonably  established 
the  corners  of  section  25  ss  contended  for  by  the  plaintiflF. 
There  was,  however,  no  evidence  introduced  by  either  the 
plaintiff  or  defendant  showing  the  location  of  the  east  quarter 
section  corner  or  west  quarter  section  corner  of  section  25,  a 
direct  line  between  which  two  points  should  establish  the 
dividing  line  between  the  plaintiff  and  defendant.  As  one  of 
the  attorneys  for  the  plaintiff  in  the  course  of  the  trial  said, 
''I  have  established  there  are  no  actual  monuments,"  refer- 
ring to  monuments  which  should  indicate  the  line  dividing 
plaintiff's  and  defendant's  land. 

The  Salt  river  runs  through  the  southern  part  of  section 
25,  and  at  this  point  widens  out  and  covers  quite  an  area  of 
ground.  One  of  the  surveyors  who  testified  for  the  plaintiff 
said: 

**It  has  been  known  for  a  number  of  years  that  there  is  a 
mistake  made  in  that  township  and  made  immediately  north 
of  the  river;  of  the  base  line,  I  should  say.  .  .  .  There  is  a  gap 
in  there  in  that  south  tier  of  sections,  and  it  is  probably  caused 
by  the  difficulty  of  crossing  the  river.  I  imagine  at  the  time 
of  the  survey  the  river  was  up  and  they  triangulated  across 
there  and  got  it  too  short  or  too  long." 

This  discrepancy  or  **gap"  occurs  somewhere  between  the 
base  line  and  the  north  end  line  of  section  25  as  claimed  and 
established  by  the  plaintiff.  We  state  it  in  the  language  of 
plaintiff's  attorney: 

'*We  don't  deny  the  fact  that,  if  he  measured  from  the 
base  line  north  on  the  east  line  of  section  36  and  25  from  the 
northeast  corner  of  section  25,  the  two-mile  measure  will  fall 
short  or  south  726  feet  of  the  point  that  Major  Ivy  said  he 
found  the  monument  or  stake  and  pit  where  the  ditch  turns 
west  and  turns  out  at  the  northeast  comer  and  ran  on  the  same 
way  to  the  northwest  corner." 

While,  according  to  the  plaintiff's  complaint,  the  disputed 
area  is  only  726  feet  in  width  and  the  length  of  a  40-acre 
tract,  witness  Frank  Trott,  who  made  an  actual  survey  of  the 
disputed  ground,  describes  the  discrepancy  as  follows: 
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''I  ran  a  line  on  the  east  half  and  the  west  half  of  sections 
25  and  36  to  the  base  line.  On  the  east  side  the  distance 
is  737  feet  greater  than  the  two  miles  and  on  the  west  side 
755  feet.  I  don't  know  just  where  Mr.  Galbraith 's  claimed 
line  is.  From  the  base  line  to  the  corner  claimed  by  Captain 
Parker  as  the  northwest  corner  of  section  25  is  11,315  feet. 
In  other  words,  an  excess  over  2  miles  of  755  feet." 

The  case  was  tried  to  a  jury,  which  returned  the  following 
verdict : 

'*We  find  that  the  plaintiff  is  the  owner  of  all  the  land  in 
dispute  and  lying  south  of  a  line  running  east  and  west  be* 
tween  a  point  on  the  east  lin«  of  section  twenty-five  (25) ,  town- 
ship one  (1)  north,  range  one  (1)  east,  being  a  distance  of 
2,640  feet  south  of  a  stone  at  the  northeast  comer  of  said 
section  twenty-five  and  a  distance  of  8,656  feet  north  of  the 
southeast  corner  of  section  thirty-six  .  .  .  and  a  point  on  the 
west  line  of  said  section  twenty-five,  .  .  .  being  a  distance  of 
2,640  feet  south  of  a  stone  at  the  northwest  corner  of  said 
section  twenty-five  and  a  distance  of  8,675  feet  north  of  the 
southwest  comer  of  said  section  thirty-six.  .  .  .  *' 

According  to  the  verdict  of  the  jury,  the  area  in  excess  of 
two  miles  from  the  base  line,  beginning  at  the  southeast  cor- 
ner of  section  36,  to  the  northeast  corner  of  section  25,  the 
claimed  northern  boundary  of  said  section  25,  as  made  by  the 
plaintiff,  is  736  feet,  and  on  the  west  the  excess  is  755  feet. 

It  will  be  seen  from  the  wording  of  the  verdict  that  the 
dividing  line  between  the  land  of  the  plaintiff  and  defendant 
was  tied  to  the  closest  known  and  ascertained  government 
corners,  to  wit,  the  southeast  and  southwest  corners  of  section 
36  and  the  northeast  and  northwest  comers  of  section  25. 
Whether  the  rule  adopted  in  the  ascertainment  of  this  divid- 
-  ing  line  is  the  correct  rule  is  the  question.  The  law  seems  to 
be  very  well  settled  that  government  monuments  of  corners, 
as  placed  upon  the  ground,  control  over  the  calls  of  the  maps, 
plats  and  field-notes.  Therefore,  although  the  monuments  of 
the  northeast  corner  and  northwest  comer  of  section  25  are 
north  of  the  calls  of  the  field-notes  on  one  side  755  feet  and 
on  the  other  736  feet,  still  we  are  bound  to  accept  them  as 
marking  the  correct  line,  instead  of  relying  upon  the  plat  and 
field-notes.  Morrison  y,  Neff  (Neb.),  20  N.  W.  25^;  Stangair 
V.  Roads,  41  Wash.  583,  84  Pac.  405;  Goodman  v.  My  rick,  5 
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Or.  65;  KUlgore  v.  Carmichael,  42  Or.  6'l8,  72  Pac.  637;  Har- 
rington V.  Boehmer,  134  Cal.  196,  66  Pac.  214,  489 ;  Hess  v. 
Meyer,  73  Mich.  259,  41  N.  W.  422 ;  Mayor  v.  Burns,  114  Mo. 
426, 19  S.  W.  1107,  21  S.  W.  728. 

The  rule  seems  to  be  equally  well  settled  that  where  the 
original  United  States  monuments  indicating  the  location, 
upon  the  ground,  of  corners,  have  disappeared  or  have  been 
lost  or  obliterated,  and  there  is  no  evidence  or  proof  as  to 
the  spot  of  their  original  placing,  the  plat  and  field-notes  and 
the  calls  therein  are  determinative  of  the  rights  of  the  parties 
in  disputed  boundary  questions.  S  tang  air  v.  Roads,  supra; 
Washington  Bock  Co.  v.  Young,  29  Utah,  108,  110  Am.  St. 
Rep.  666,  80  Pac.  382;  Ogilvie  v.  Copdand,  145  111.  98,  33 
N.  E.  1085;  Bead  v.  Bartlett,  255  111.  76,  99  N.  E.  345. 

Applying  the  rule  last  stated  to  the  ascertainment  of  the 
northeast  corner  and  the  northwest  corner  of  section  36,  the 
surveyor's  field-notes  and  plat  placed  these  corners  5,280  feet 
north  of  the  base  line.  The  law  definitely  locates  these  cor- 
ners at  those  points,  for  the  reason  that  monuments  have  been 
obliterated  and  destroyed  and  there  is  no  evidence  of  their 
proper  location,  except  the  calls  of  the  field-notes  and  plat. 
The  excess,  therefore,  must  be  credited  to  section  25.  Instead 
of  the  east  and  west  lines  of  section  25  being  5,280  feet  in 
length,  as  designated  in  the  field-notes,  we  find  the  east  line 
to  be  6,016  feet  and  the  west  line  to  be  6,035  feet. 

When  excesses  or  deficiencies  occur,  the  rule  laid  down  by 
the  Land  Department  is  that  they  shall  be  apportioned  and 
the  inaccuracies  in  the  original  surveys  must  be  equally  dis- 
tributed. In  the  case  of  Wescoti  y,  Craig  (Colo.),  151  Pac. 
934,  the  rule  is  stated  to  be  as  follows : 

*  *  Where  on  a  line  of  the  same  survey,  between  remote  cor- 
ners, the  whole  length  of  which  line  is  found  to  be  variant 
from  the  length  called  for,  in  re-establishing  lost  intermediate 
monuments,  as  marking  subdivisional  tracts,  we  are  not  per- 
mitted to  presume  merely  that  a  variance  arose  from  the  de- 
fective survey  of  any  part;  but  we  must  conclude,  in  the 
absence  of  circumstances  showing  the .  contrary,  that  it  arose 
from  the  imperfect  measurement  of  the  whole  line,  and  dis- 
tribute such  variance  between  the  several  subdivisions  of  such 
line,  in  proportion  to  their  respective  lengths.''    9  Cyc.  974. 
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The  editor's  note  to  Caylor  v.  Luzadder,  45  Am.  St.  Rep. 
183  (137  Ind.  319,  36  N.  E.  909),  says: 

"If  lines  of  a  survey  are  found  to  be  either  shorter  or 
longer  than  stated  in  the  original  plat  or  field-notes,  the  causes 
contributing  to  such  mistake  will  be  presumed  to  have. oper- 
ated equally  in  all  parts  of  the  original  plat  or  survey,  and 
every  lot  or  parcel  must  bear  the  burden  or  receive  the  benefit 
of  a  corrected  resurvey,  in  the  proportion  which  its  frontage, 
as  stated  in  the  original  plat  or  field-notes,  bears  to  the  whole 
frontage  as  there  set  forth.    Pereles  v.  Magoon,  78  Wis.  27, 

23  Am.  St.  Rep.  389,  and  note  [46  N.  W.  1047].    This  rule 
applies  to  government  surveys.    James  v.  Drew,  68  Miss.  518, 

24  Am.  St.  Rep.  287,  [9  South.  293]." 

The  rule  is  stated  in  4  R.  C.  L.  115,  as  follows : 
''When  division  lines  are  run  splitting  up  into  parts  larger 
tracts,  it  is  occasionally  discovered  that  the  original  tract 
contained  either  more  or  less  than  the  area  assigned  to  it  in 
a  plan  or  prior  deed.  Questions  then  arise  as  to  the  proper 
apportionment  of  the  surplus  or  deficiency.  In  such  cases  the 
rule  is  that  no  grantee  is  entitled  to  any  preference  over  the 
others,  and  the  excess  should  be  divided  among,  or  the  defi- 
ciency borne  by,  all  of  the  smaller  tracts  or  lots  in  proportion 
to  their  areas.  The  causes  contributing  to  the  error  or  mis- 
take are  presumed  to  have  operated  equally  on  all  parts  of 
the  original  plat  or  survey,  and  for  this  reason  every  lot  or 
parcel  must  bear  its  proportionate  part  of  the  burden  or 
receive  its  share  of  the  benefit  of  a  corrected  resurvey.  This 
rule  for  allotting  the  deficiency  or  excess  among  all  the  tracts 
within  the  limits  of  the  survey  may  be  applied  where  the 
original  surveys  have  been  found  to  have  been  erroneous,  or 
where  the  original  corners  and  lines  have  become  obliterated 
or  lost." 

The  original  quarter-section  corners  on  the  east  and  west 
line  of  section  25  being  lost,  unknown  and  undiscoverable  upon 
the  ground,  it  would  seem  that  any  gain  to  the  owners  of  the 
land  in  that  section  should  be  equally  distributed,  and  not  all 
awarded  to  those  living  in  the  southern  tier  of  40-acre  tracts. 
In  fact,  one  of  the  witnesses  for  the  plaintiff  in  this  case,  Mr. 
Gus  Streitz,  who  has  been  surveyor  of  Maricopa  county  sev- 
eral times  and  who  is  unquestionably  familiar  with  the  rules 
of  the  Land  Department  with  reference  to  surveying  for  lost 
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monuments,  testified  that  he,  in  an  effort  to  readjust  some 
other  disputes  over  boundaries  in  the  same  township,  endeav- 
ored to  apportion  and  distribute  the  excess  in  the  manner 
indicated  by  the  rule  above  announced.  He  says:  **I  appor- 
tioned between  the  known  corners  to  the  hcst  of  my  knowledge 
and  ability.'' 

Our  attention  has  nDt  been  called  to  any  rule  of  law,  nor 
have  we  been  able  to  find  one,  authorizing  the  location  of  the 
line  dividing  the  land  of  plaintiff  and  defendant  in  the  manner 
pursued  in  this  case.  Why  not  arbitrarily  adopt  the  north- 
east corner  and  the  northwest  corner  of  section  36  and  meas- 
ure 2,640  feet  north  along  the  east  and  west  lines  of  section 
25,  tie  the  two  points  by  an  east  and  west  line,  and  call  it  the 
dividing  line,  or  start  from  the  southeast  and  southwest  cor- 
ners of  section  36  on  the  base  line  and  run  lines  on  the  east 
and  west  side  of  sections  36  and  25  northerly  7,920  feet,  and 
tie  these  points  by  a  line  and  call  it  the  dividing  line  ?  To  do 
this  would  be  no  more  inequitable,  unfair  or  violative  of  law 
than  the  method  actually  adopted. 

The  defendant  has  assigned  a  great  number  of  errors ;  but, 
as  we  view  the  case,  on  its  retrial  matters  complained  of  can 
hardly  recur.  He,  at  the  close  of  the  plaintiff's  case,  asked 
for  a  directed  verdict,  which  was  refused.  It  seems  to  us 
that,  inasmuch  as  the  law  in  a  case  of  this  kind  requires  that 
the  plaintiff  recover,  if  at  all,  on  the  strength  of  his  title 
and  not  upon  the  weakness  of  his  adversary's  title,  the  motion 
should  have  been  granted.  At  the  time  the  motion  was  made 
the  plaintiff  had  introduced  no  evidence  locating  the  quarter 
section  corners  on  the  east  and  west  sides  of  section  25  as 
originally  made  by  the  government.  Had  the  plaintiff,  by  his 
evidence,  established  the  points  where  the  original  govern- 
ment corners  were  placed  designating  the  quarter  section 
corners,  then  he  would  have  furnished  a  basis  upon  which 
to  determine  the  rights  of  himself  and  the  defendant;  not 
having  done  that,  he  was  not  entitled  to  judgment. 

Judgment  is  reversed  and  remanded,  with  directions  that 
a  new  trial  be  had. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 
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[Civil  No.  1442.    Filed  December  11,  1915.] 
[153  Pac;  449.] 

H.  A.  MORGAN,  H.  J.  CLIFFORD  and  CHARLES  E. 
WALKER,  Appellants,  v.  JAMES  BARRETT,  Ap- 
pellee. 

1.  Appeal  and  Error — Brief  on  Appeal — Waiver  op  Errors. — Erron 

assigned  on  the  trial  below,  but  not  argued  in  the  brief  on  appeal, 
will  be  treated  as  waived. 

2.  Judgment — Conclusiveness — Res  Ad  judicata — Matters  Concluded. 

Where  defendants,  in  an  action  to  quiet  title  to  the  M.  K.  mining 
claim,  pleaded  ownership  of  the  S.  C.  and  G.  H.  claims  adjoining  the 
M.  K.  claim,  and  no  issue  was  made  as  to  a  conflict  in  the  bound- 
aries of  the  three  claims,  and  the  judgment  simply  quieted  title  in 
the  S.  C.  and  G.  H.  claims  in  defendant  without  delineation  of 
boundaries,  but  in  a  subsequent  adverse  action  to  try  the  right  to 
possession  of  the  M.  claim,  identical  with  the  former  M.  K.  claim, 
it  appeared  that  the  claims  had  always  overlapped,  the  former  judg- 
ment, though  comprehensive  enough  to  be  res  adjudicate  as  to  the 
boundaries,  was  to  that  extent  beyond  the  pleadings  and  issues  made 
in  the  former  ease,  so  that,  the  question  as  to  boundaries  not  hav- 
ing been  decided  therein,  the  judgment  is  not  on  that  question  res 
adjudicata  in  the  second  action. 

3.  Adverse  Possession — Requisites. — A  finding  of  a  jury  that  the  de- 

fendants had  been  in  possession  of  the  property  involved,  without  a 
finding  that  their  possession  was  peaceable  and  adverse,  does  not 
show  adverse  possession,  since  to  show  title  the  possession  must  be 
peaceable,  adverse,  open  and  exclusive. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Cochise.    Alfred  C.  Lockwood,  Judge.    AiKrmed. 

Mr.  Francis  M.  Hartman,  for  Appellants. 

Mr.  Allen  R.  English,  for  Appellee. 

ROSS,  C.  J. — This  action,  known  as  an  adverse  suit,  was 
brought  in  the  superior  court  of  Cochise  county  by  the  ap- 
pellee against  the  appellants,  to  determine  the  right  of  pos- 
session to  certain  mining  property.  The  mining  claims 
sought  to  be  patented  by  the  appellants  are  known  as  the 
Oood  Hope  and  Silver  Chief  lodes.    The  mining  claim  of  the 
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appellee,  known  as  the  Mohawk,  the  complaint  shows,  is 
largely  covered  hy  the  Silver  Chief  and  Good  Hope.  The 
appellants  demurred  to  the  complaint ;  pleaded  res  ad  judicata 
and  the  statute  of  limitation.  The  overruling  of  the  demurrer 
is  assigned  as  error  by  the  appellants,  but  since  this  assign- 
ment is  not  argued  in  their  brief,  we  will  treat  it  as  waived. 

The  defense  of  res  adj\idicata  is  alleged  in  the  answer,  in 
substance,  as  follows:  That  in  the  year  1901  the  appellee 
instituted  an  action  in  the  district  court  for  Cochise  county 
against  one  Burt  Dunlap  and  John  Miller,  the  grantors  of 
the  appellants,  to  quiet  title  to  the  identical  mining  ground 
embraced  within  the  Good  Hope  and  Silver  Chief  mining 
claims,  and  that  thereafter,  on  the  seventh  day  of  June,  1902, 
the  said  cause  being  at  issue,  proofs  were  taken  on  both  sides 
in  open  court,  and,  being  submitted  to  the  court  for  its  de- 
cision and  judgment,  on  said  day  decree  was  duly  made  and 
entered  in  said  cause,  adjudging  and  decreeing  that  the  ap- 
pellee had  no  right,  title,  interest,  claim  or  demand  whatsoever 
in  or  to  any  of  said  mining  ground,  and  quieting  the  title  of 
the  said  Burt  Dunlap,  grantor  of  appellants,  to  said  mining 
ground  as  against  appellee  and  all  persons  claiming  under 
him,  and  that  the  appellee  take  nothing  by  his  said  action. 
That  said  judgment  so  entered  became  final.  It  is  alleged 
that  the  appellee  herein  is  the  same  party  who  was  the  plain- 
tiff in  said  cause  above  referred  to ;  that  the  appellants  herein 
are  the  grantees  of  the  said  Burt  Dunlap  and  John  Miller, 
defendants  in  said  action ;  and  that  the  mining  ground  which 
is  the  subject  matter  of  this  action  is  the  identical  mining 
ground  which  was  the  subject  of  the  suit  above  referred  to. 
Under  the  plea  of  the  statute  of  limitation  the  5-year  and  the 
10-year  statutes  are  pleaded. 

A  jury  was  had,  to  which  was  submitted,  by  both  the  appel- 
lants, and  the  appellee,  certain  questions  of  fact.  The  answers 
of  the  jury  to  the  controverted  questions  of  fact  were  con- 
strued by  the  court  as  entitling  the  appellee  to  judgment,  and 
he  accordingly  found  certain  uncontroverted  facts  which, 
together  with  the  findings  of  the  jury,  he  considered  sufficient 
bases  for  a  judgment  in  favor  of  appellee,  which  was  duly 
entered. 

It  is  the  plea  of  res  adjudicata  that  appellants  principally 
relied  upon  in  the  lower  court.    They  now  urge  that  the  trial 
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court  committed  serious  error  in  not  sustaining  them  on  that 
contention.  Although  the  evidence  is  not  in  the  record,  we 
learn  from  the  pleadings  and  from  the  findings  of  the  jury 
and  from  the  judgment-roll  of  the  case  of  Barrett  v.  DurUap 
et  al.,  which  is  in  the  record,  that  the  precise  piece  of  ground 
covered  by  the  Mohawk  mining  claim  was  originally  located 
by  the  appellee  in  1897  as  the  Mountain  King,  and  was  thence 
on,  until  about  the  year  1907,  known  as  the  Mountain  King 
mining  claim.  In  the  latter  year,  appellee  or  his  grantee 
failing  to  do  the  annual  representation  work,  the  same  became 
subject  to  relocation,  and  was  on  January  1,  1908,  located 
under  the  name  of  the  Mohawk  mining  claim  by  Michael 
Coffey,  who  thereafter  sold  and  conveyed  the  same  to  the  ap- 
pellee. It  was  to  quiet  the  title  to  the  Mountain  King  (iden- 
tical with  the  Mohawk)  that  appellee  instituted  the  suit  in 
1901  against  Burt  Dunlap  et  al.  Looking  to  the  record  of 
that  case  to  see  if  the  plea  of  res  adjudicata  should  be  sus- 
tained, we  find:  That  the  appellee  here  (who  was  the  plain- 
tiff therein)  claimed  in  his  complaint  to  be  the  owner  and 
in  possession  of  the  Mountain  Queen,  Mountain  Maid  and 
Mountain  King  mining  claims,  and  that  the  defendants  Dun- 
lap  and  Miller  had  committed  a  trespass  on  said  mining  claims 
by  entering  thereon  and  digging,  mining  and  excavating  there- 
from and  converting  to  their  own  use  some  of  the  ores  from 
said  mining  claims;  that  Dunlap  and  Miller  asserted  an  in- 
terest and  estate  therein  adverse  to  the  title  of  plaintiff.  The 
prayer  was  that  his  title  be  quieted,  that  an  injunction  be 
issued,  restraining  the  defendants  from  trespassing  upon  said 
mining  claims  and  from  mining  and  extracting  therefrom  any 
of  the  ores,  and  for  an  accounting.  The  said  Dunlap,  one 
of  the  grantors  of  the  appellants,  answering  said  complaint, 
denied  the  allegations  of  trespass,  and  alleged  that  he  was 
the  owner  of  an  undivided  one-fourth  interest  in  the  Moun- 
tain King,  Mountain  Queen  and  Mountain  Maid  mining  claims 
by  purchase  and  by  mesne  conveyances.  He  further  alleged 
in  his  answer  that  he  was  ^'the  owner,  in  possession  of  and 
entitled  to  the  possession  of  an  undivided  one-half  interest  in 
the  Good  Hope  mining  claim;  .  .  .  said  mining  claim  being 
located  in  a  westerly  direction  from  the  Mountain  King  min- 
ing claim  and  adjoining  the  said  Mountain  King  mining  claim 
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on  what  is  known  as  the  southerly  or  southwesterly  end  of  said 
Mountain  King  claim." 

He  alleged  like  ownership  in  the  Silver  Chief  mining  claim 
and  described  its  location  as  follows: 

**Said  Silver  Chief  mining  claim  being  located  in  a  west- 
erly direction  from  and  adjoining  said  Mountain  King  min- 
ing claim  on  what  is  known  as  the  southerly  or  southwesterly 
end  of  said  Mountain  King  mining  claim,  and  lying  parallel 
with  the  above  Good  Hope  mine  and  to  the  north  side  of  said 
Good  Hope  mine.'' 

It  is  true  that  defendant  Dunlap  closed  his  answer  with 
the  prayer  that  ''his  right  and  title  to  said  Good  Hope  and 
Silver  Chief  claims,  as  alleged,  be  adjudged  perfect,"  but  in 
the  body  of  the  answer  he  does  not  allege  any  adverse  claim 
to  said  mines  by  the  appellee,  and  his  answer,  by  no  reason- 
able construction,  could  be  converted  into  an  action  to  quiet 
title.  The  other  defendant.  Miller,  made  no  appearance. 
The  court  made  findings  of  fact  in  that  case  to  the  effect  that 
defendant  Dunlap  was  the  owner  and  in  possession  of  an 
undivided  one-half  interest  in  the  Silver  Chief  and  Good  Hope 
mining  claims;  that  said  mining  claims  were  legally  and  prop- 
erly located;  and  that  the  annual  assessment  work  for  the 
years  1900  and  1901  had  been  performed.  The  judgment  of 
the  court  was  that  defendant's  title  to  the  Silver  Chief  and 
the  Good  Hope  mining  claims  be  quieted  as  against  the  plain- 
tiff, and  that  the  plaintiff  take  nothing  by  this  action. 

There  was  no  finding  of  any  conflict  between  the  Silver 
Chief  and  Good  Hope,  and  the  Mountain  King.  Indeed,  the 
answer  filed  by  Dunlap,  one  of  the  grantors  of  the  appellants, 
disclaimed  any  conflict,  for  it  expressly  described  the  Silver 
Chief  and  Good  Hope  as  ''adjoining  said  Mountain  King  min- 
ing claim  on  what  is  known  as  the  southerly  or  southwesterly 
end  of  said  Mountain  King  claim." 

Upon  the  filing  of  this  answer  there  was  no  issue  of  con- 
flict between  the  owners  of  the  Silver  Chief  and  Good  Hope 
and  the  owner  of  the  Mountain  King,  for,  according  to  the 
answer,  the  Silver  Chief  and  Good  Hope  did  not  overlap  or 
cover  the  Mountain  King,  but  only  extended  to  its  exterior 
boundary,  so  that  the  northerly  or  northwesterly  end  of  the 
Silver  Chief  and  Good  Hope  mining  claims  become  tied  to 
the  southerly  or  southwesterly  end  of  the  said  Mountain  King 


Digitized  by 


Google 


380  Morgan  v.  Barrett.  [17  Ariz. 

mining  claim.  Neither  the  pleadings  nor  findings  of  fact  nor 
judgment  in  that  case  would  indicate  that  there  was  any  con- 
flict of  claim  of  ground  between  the  owners  of  the  Silver  Chief 
and  the  Good  Hope  and  the  owner  of  the  Mountain  King, 
or  that  any  such  question  was  actually  litigated. 

Dunlap,  as  the  predecessor  in  interest  of  the  appellants,  in 
his  answer,  recognized  the  integrity  of  the  Mountain  King  as 
a  mining  claim,  by  using  it  as  a  tie  and  a  permanent  monu'^ 
ment  by  which  to  locate  and  identify  the  Silver  Chief  and 
the  Oood  Hope.  He  also  in  his  answer  in  that  ease  claimed 
title  to  a  one-fourth  interest  in  the  Mountain  King  mining 
elaim  by  purchase  and  mesne  conveyances,  and  by  doing  so 
he  certainly  disavowed  or  disclaimed  any  interest  therein  by 
reason  of  the  locations  known  as  the  Good  Hope  and  Silver 
Chief,  but  asserted  his  interest  therein  under  the  original 
location  of  the  ground  as  the  Mountain  King.  It  seems  quite 
clear  from  the  pleadings  in  the  case  of  Barrett  v.  Dufdap  and 
Miller,  pleaded  herein  by  the  appellants  as  res  adjudicata,  that 
there  was  no  conflict  of  ground  involved  as  between  the  Moun- 
tain King  on  the  one  hand  and  the  Good  Hope  and  Silver 
Chief  on  the  other  hand.  As  heretofore  said,  the  pleadings 
in  the  present  action,  as  well  as  the  findings  of  the  jury,  are 
to  the  effect  that  the  Mohawk  mining  claim  covers  the  same 
ground  as  did  the  Mountain  King  mining  claim,  and,  if  that 
be  true,  since  the  ground  covered  by  the  Mountain  King  was 
not  claimed  in  the  Barrett-Dunlap  suit  as  any  part  of  the 
Silver  Chief  and  Good  Hope,  the  judgment  therein  could 
hardly  be  interposed  in  this  case  as  res  adjudicata. 

But,  according  to  the  complaint  in  this  case,  the  Silver 
Chief,  as  surveyed  for  patent,  now  overlaps  the  Mohawk  mine 
4.651  acres,  and  the  Good  Hope  now  overlaps  the  Mohawk 
13.375  acres.  There  is  a  finding  of  the  jurj'  to  the  effect  that 
the  boundaries  of  the  Silver  Chief  and  the  Good  Hope  are 
practically  the  same  as  they  were  in  1901  and  1902,  at  the 
time  of  the  former  suit;  also  a  finding  that  the  Mohawk  is 
identical  in  its  boundaries  with  the  Mountain  King.  There- 
fore, as  a  matter  of  fact,  the  same  conflict  existed  in  1901 
and  1902  between  the  Good  Hope  and  the  Silver  Chief  and 
the  Mountain  King  as  is  now  shown  to  exist  between  the 
Good  Hdpe  and  tbe  Silver  Chief  and  the  Mohawk.  Dunlap 's 
title  in  the  Silver  Chief  and  the  Good  Hope  was  quieted  in 
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the  former  lawsuit  '*as  against  the  plaintiflf  and  all  persons 
claiming  or  to  claim  hereinafter  under  him  and  against  all 
other  persons,  save  and  except  the  government  of  the  United 
States." 

There  is  a  finding  by  the  jury  that  the  appellants  and  their 
grantors  have  kept  up  the  annual  assessment  work  on  the 
Silver  Chief  and  the  Good  Hope  ever  since  the  year  1901  up 
to  the  time  of  the  trial.  We  are  therefore  confronted  with 
this  situation :  We  have  a  judgment  in  the  former  case  which, 
taken  in  connection  with  the  findings  that  the  Good  Hope 
and  Silver  Chief  boundaries  are  practically  unchanged  since 
1901,  and  that  the  Mohawk  covers  the  same  ground  that  the 
Mountain  King  formerly  covered,  is  broad  and  comprehensive 
enough  to  amount  to  a  res  adjvdicata  of  the  rights  of  the 
appellee,  but  to  give  the  judgment  that  eflEeet,  we  must  assume 
that  the  court  in  that  case  disregarded  the  pleadings  and  the 
issues  made  by  them,  since  the  answer  disclaimed  any  con- 
flict between  the  Good  Hope  and  Silver  Chief  and  the  Moun- 
tain King.  In  that  case  Dunlap  made  no  adverse  claim  to 
an  interest  in  the  Mountain  King  (now  the  Mohawk),  neither 
did  the  appellee  assert  any  right,  title  ^i»  interest  in  the  Good 
Hope  and  Silver  Chief.  Dunlap 's  answer  was  in  effect  a 
disclaimer  of  adverse  interest  or  right  in  the  Mountain  King, 
and  the  action,  so  far  as  he  was  concerned,  should  have  been 
dismissed.  And  since  the  pleadings,  consisting  of  the  com- 
plaint and  the  answer,  failed  to  disclose  any  contest  or  any 
conflict  of  ground  or  any  adverse  interest  between  the  owners 
of  the  Silver  Chief  and  Good  Hope  and  the  owner  of  the  Moun- 
tain King,  it  would  therefore  seem  that  the  judgment  entered, 
in  so  far  as  it  undertook  to  quiet  Dunlap 's  title  to  the  Silver 
Chief  and  Good  Hope  "as  against  the  plaintiff  and  all  other 
persons  claiming  or  to  claim  hereinafter  under  him  and 
against  all  other  persons,"  was  no  more  effective  and  no 
greater  a  bar  to  the  appellee  than  it  was  a  bar  to  **all  other 
persons,"  because  the  judgment  was  without  the  issues  made 
by  the  pleadings.     In  23  Cyc.  1302,  it  is  said : 

'*The  general  rule  is  that  a  judgment  is  conclusive,  for  the 
purposes  of  a  second  action  between  the  same  parties  or  their 
privies,  of  all  facts,  questions,  or  claims  which  were  directly 
in  issue  and  adjudicated,  whether  the  second  suit  be  upon 
the  same  or  a  different  cause  of  action." 
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Sometimes  it  is  said  that  the  estoppel  is  not  confined  to  the 
issues  made  by  the  pleadings,  but  extends  to  issues  naturally 
and  necessarily  involved  in  the  determinatio.i  of  the  rights  of 
the  parties,  and  if  any  issue  not  directly  made  by  the  plead- 
ings, but  cognate  thereto,  has  been  tried,  evidence  aliunde 
the  record  may  be  introduced  to  show  what  that  issue  was. 
The  pleadings  in  the  former  trial  failing  to  disclose  any  issues 
between  the  appellee  and  Dunlap,  the  grantor  of  the  appel- 
lants, and  there  being  no  evidence  showing  that  any  issues 
outside  of  those  made  by  the  pleadings  were  actually  tried  and 
determined,  we  are  not  satisfied  that  the  questions  of  dispute 
involved  in  this  lawsuit  were  tried  and  determined  in  the 
case  pleaded  as  a  bar  to  this  action.  Before  the  estoppel  by 
judgment  can  be  successfully  urged,  it  must  be  shown  in  some 
way  that  the  issues  involved  were  identical.  As  put  by  Cyc. 
(vol.  23,  p.  1301) : 

**It  must  clearly  and  positively  appear,  either  from  the 
record  itself  or  by  the  aid  of  competent  extrinsic  evidence, 
that  the  precise  point  or  question  in  issue  in  the  second  suit 
was  involved  and  decided  in  the  first." 

We  are  of  the  opinion  that  the  appellants  failed  to  sustain 
by  their  evidence  the  issue  of  res  adjudieata. 

The  findings  of  the  jury  were  to  the  effect  that  the  appel- 
lants and  their  grantors  (Dunlap  and  Miller)  had  been  in 
possession  of  the  Silver  Chief  and  Good  Hope  mining  claims, 
doing  the  annual  assessment  work  thereon  from  1901  up  to 
and  including  1913.  There  is  no  finding,  however,  that  such 
possession  had  been  peaceable  and  adverse.  So  far  as  the 
findings  are  concerned,  the  possession  may  have  been  a  joint 
one  with  the  appellee.  Before  possession  will  ripen  into  a 
title  it  must  be  peaceable,  adverse,  open  and  exclusive. 

Judgment  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


.On  judgment  against  plaintiff  in  action  involving  boundary  as 
establishing  boundary  claimed  by  defendant,  see  note  in  38  L.  B.  A. 
(N.  8.)  1020  (especially  1023),  on  the  matter  where  the  question  is 
not  in  issue. 
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[Civil  No.  1462.    Filed  December  11,  1915.] 
[153  Pac.  455.] 

GEORGE  WEBSTER,  B.  F.  BILLINGSLET  and  J.  H.  T. 
COSPER,  Appellants,  v.  JAMES  V.  PARKS,  Appellee. 

1.  Counties — Fiscal  Management  —  Bemedies  of  Taxpayers  —  Good 

Faith  of  Board.— Under  Civil  Code  of  1901,  paragraph  955,  provid- 
ing that  when  supervisors  without  authority  of  law  order  money 
paid  from  the  county  treasury,  they  or  the  party  in  whose  favor  the 
order  is  made  shall  be  responsible  for  the  money  and  a  penalty  of 
20  per  cent,  it  is  immaterial  that  the  board  acted,  in  so  paying  out 
money,  in  a  judicial  matter,  or  that  its  members  were  acting  in  good 
faith;  the  only  requisite  to  recovery  being  that  the  money  shall  have 
been  paid  "without  authority  of  law." 

2.  Constitutional  Law — Powers  of  Courts — Control  of  Legislature. 

That  a  decision  compelled  by  provisions  of  a  statute  is  harsh  does 
not  affect  the  obligation  of  the  court  to  render  it,  the  remedy  being 
with  the  legislature. 

3.  Counties — Officers — Clerk  of  Board  of  Supervisors — Additional 

Compensation — "Payment  Without  Authority  of  Law." — Under 
Laws  of  1905,  chapter  11,  providing  that  county  officers  shall  re- 
ceive the  statutory  compensation  and  no  other.  Civil  Code  of  1901, 
paragraph  2626,  fixing  a  definite  salary  for  the  clerk  of  the  board 
of  supervisors.  Civil  Code  of  1901,  paragraph  3882,  providing  that 
the  ho9kTd  of  supervisors  shall  cause  a  true  copy  of  the  assessment- 
roll  to  be  made  and  styled  a  duplicate  assessment-roll,  and  Civil 
Code  of  1901,  paragraph  970,  providing  that  the  clerk  of  the  board 
must  perform  all  duties  required  by  law  or  any  rule  or  order  of  the 
board,  the  granting  of  additional  compensation  to  the  clerk  for  pre- 
paring a  duplicate  assessment-roll  was  a  payment  of  money  without 
authority  of  law,  for  which  the  taxpayer  can  recover. 

4.  Counties — Officers — Clerk  of  Supervisors — Additional  Compen- 

sation— Recovery — Defenses — Pleading. — Where  it  appeared  that 
money  was  illegally  paid  as  additional  compensation  to  the  clerk  of 
the  board  of  supervisors  for  preparing  a  duplicate  assessment-roll, 
the  fact  that  he  was  acting  as  agent  in  the  collection  for  another 
who  actually  prepared  the  roll,  if  not  pleaded,  cannot  be  offered  in 
evidence,  where  the  answer  was  a  demurrer  and  general  denial. 

5.  Counties  —  Public  Buildings  —  Construction  —  Compensation  of 

Architect. — Under  Civil  Code  of  1901,  paragraph  3560,  providing 
that  the  board  of  supervisors  shall  secur^  plans  and  specifications 
for  county  buildings  and  advertise  for  same,  stating  the  amount  of 
premium  to  be  awarded  to  the  architect,  paragraph  3561,  providing 
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There  is  no  question  raised  in  this  court  as  to  the  fifth  cause 
of  action.     Hence  it  is  not  set  forth. 

The  appellants  interposed  a  general  demurrer  and  a  gen- 
eral denial  to  each  of  said  causes  of  action,  and  in  addition,  as 
to  the  first  cause  of  action,  answered  that  their  act  in  refund- 
fng  taxes  was  ratified,  cured,  legalized  and  made  valid  by 
chapter  22  of  the  Laws  of  1913,  entitled,  "An  act  to  legalize 
certain  acts  of  the  board  of  supervisors  and  the  county  treas- 
urer of  the  county  of  Greenlee  in  refunding  overpayments 
on  personal  property  to  the  taxpayers  thereof,  for  the  year 
1911.'' 

The  court  directed  a  verdict  upon  the  first  cause  of  action 
in  favor  of  appellants,  and  in  the  second,  third  and  fourth 
causes  of  action  in  favor  of  appellee.  Judgment  was  entered 
upon  said  verdict  in  favor  of  the  appellee  for  the  sums  sued 
for,  together  with  interest  and  penalties  and  40  per  cent 
thereof  as  an  attorney 's  fee.  Both  the  appellants  and  appel- 
lee, being  dissatisfied  with  the  judgment,  filed  motions  for 
new  trial,  which  motions  were  by  the  court  overruled.  The 
appellants  gave  notice  of  appeal  and  also  filed  a  bond  on  ap- 
peal. The  appellee  did  not  give  any  notice  of  appeal,  but  has 
made  cross-assignments  of  error  on  the  court's  order  directing- 
a  verdict  in  favor  of  appellants  on  the  first  cause  of  action. 

It  is  the  contention  of  the  appellants  on  their  assignments 
of  error  that  the  moneys  directed  by  them,  as  the  board  of 
supervisors  of  Greenlee  county,  to  be  paid  out  of  the  funds  of 
said  county,  were  authorized  by  law,  and  that,  if  they  were 
not  authorized  by  law,  in  auditing,  allowing  and  directing 
the  payment  of  such  sums  of  money  the  board  was  acting 
in  a  quasi  judicial  capacity  within  the  scope  of  their  author- 
ity and  without  corruption  or  malice,  and  in  accordance  to 
their  honest  convictions  as  to  their  duties. 

The  authority  for  bringing  this  suit  by  a  taxpayer,  as  the 
appellee  alleges  himself  to  be,  is  found  in  paragraphs  955, 
956  and  957  of  the  Revised  Statutes  of  Arizona  of  1901.  We 
quote  from  paragraph  955: 

"...  That  whenever  any  board  of  supervisors  shall,  with- 
out authority  of  law,  order  any  money  paid  out  of  the  county 
treasury  for  salary,  fees,  or  for  any  other  purpose,  such  su^ 
pervisors  and  the  party  or  parties  in  whose  favor  such  order- 
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shall  have  been  made,  shall  be  responsible  for  all  such  sums 
of  money  and  twenty  per  cent,  additional  thereon.  ..." 

Under  the  express  terms  of  this  statute,  the  fact  that  the 
board  may  have  acted  in  a  judicial  manner,  or  that  its  mem- 
bers may  have  been  honest  and  conscientious  in  their  belief 
of  their  right  to  pay  out  the  sums  of  money  charged,  cannot 
in  the  least  affect  their  liability  for  money  paid  out  **  without 
authority  of  law."  If  the  members  of  the  board  would  avoid 
personal  responsibility  for  salary,  fees  or  other  sums  of 
money  paid  out  by  them,  they  must  ascertain  if  such  pay- 
ments are  for  a  purpose  authorized  by  some  statute  or  law 
of  the  state.  Good  faith  and  honesty  of  purpose  on  their 
part  are  no  defense  to  a  lawsuit  to  recover  moneys  paid  out 
without  the  law's  sanction.  Avery  v.  Pima  County,  7  Ariz. 
26,  60  Pac.  702. 

The  announcement  of  this  rule  may  seem  harsh,  but  we 
find  it  in  the  legislative  act,  and,  of  course,  are  bound  by  it. 

It  remains  for  us  to  determine  whether  the  sums  of  money 
sued  for  by  the  appellee  were  paid  out  by  the  appellants  with 
authority  of  law  or  "without  authority  of  law."  If  the  lat- 
ter, the  judgment  must  be  affirmed,  even  though  the  sums 
were  paid  out  for  a  most  laudable  purpose  and  with  beneficial 
results  to  the  county. 

When  the  sum  of  $250  was  paid  to  Wheatley  for  making  a 
duplicate  assessment-roll,  he  was  the  duly  qualified  and  act- 
ing clerk  of  the  board  of  supervisors  of  the  county,  and  the 
law  at  that  time  provided  for  him  a  fixed  and  definite  salary. 
Paragraph  2626,  Revised  Statutes  of  1901.  The  law  at  that 
time  further  provided,  in  paragraph  2609,  as  amended  by 
chapter  11  of  the  Laws  of  1905,  that  **  county  officers  shall 
receive  such  compensation  as  is  provided  hereafter  and  none 
other.  ..." 

One  of  the  duties  imposed  upon  the  board  of  supervisors 
is  that  it  **  shall  cause  a  true  copy  of  said  assessment-roll  to 
be  made,  to  be  styled  a  'duplicate  assessment-roll.'  "  Para- 
graph 3882,  Revised  Statutes  of  1901. 

Paragraph  970  of  the  Revised  Statutes  of  1901  prescribes 
the  duties  of  the  clerk  of  the  board.  Among  others,  he  must 
**  record  all  of  the  proceedings  of  the  board,  ..."  and 
''perform  all  other  duties  required  by  law  or  any  rule  or  or- 
der of  the  board." 
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We  gather  from  these  provisions  of  the  statute  that  it  was 
the  evident  purpose  of  the  law  that  the  clerk  should  do  what- 
ever clerical  work  was  necessary  in  connection  with  the  per- 
formance by  the  board  of  supervisors  of  its  duties,  and  that 
it  was  a  part  of  the  clerk's  duty  to  make  the  duplicate  assess- 
ment-roll for  the  salary  fixed  by  law. 

The  appellants  on  the  trial  offered  to  prove  that  the  work 
of  making  the  duplicate  assessment-roll  was  performed  by  one 
J.  0.  Bailer,  an  assistant  clerk,  and  that  the  demand  was  filed 
in  the  name  of  Wheatley  for  Bailer's  benefit,  and  that  the 
money  was  actually  paid  to  Bailer.  This  offer  was  rejected 
by  the  court,  and  we  think  properly  so.  The  appellant's  an- 
swer consisted  of  a  demurrer  and  general  denial.  Under  the 
issue  thus  formed,  the  offered  evidence  was  not  competent  or 
relevant.  Had  the  answer  pleaded  Wheatley 's  agency,  the 
making  of  the  demand  against  the  county,  and  receiving  the 
warrant  therefor,  as  agent  of  Bailer,  another  and  different 
question  would  have  been  presented,  to  wit,  whether  the  rec- 
ords of  the  board  could  be  overturned  by  oral  evidence.  Un- 
der the  pleadings,  however,  that  question  is  not  before  us. 

The  third  cause  of  action  is  based  upon  an  item  of  $500 
paid  to  Architect  Heck  as  a  premium  for  plans  and  specifica- 
tions for  a  courthouse  and  jail.  Paragraph  3560  of  the  Re- 
vised Statutes  of  1901  makes  it  the  duty  of  the  board  of  su- 
pervisors, when  contemplating  the  construction  of  such 
buildings,  to  **  advertise  for  plans  and  specifications  in  detail 
for  said  building  or  other  structure,  and  to  state  in  said  adver- 
tisement the  amount  authorized  by  law  or  otherwise  to  be  ex- 
pended for  the  erection  of  said  building  or  structure;  and 
also  the  premium  to  be  awarded  to  the  architect  whose  plans 
and  specifications  for  the  same  may  be  adopted."  The  com- 
plaint failing  to  negative  the  performance  of  this  duty  by 
the  board  of  supervisors,  we  assume  that  it  was  done,  and 
that  Heck,  in  response  to  the  advertisement,  submitted  to  the 
board  plans  and  specifications  as  provided  in  said  paragraph. 

We  must  assume  from  the  record  that  the  plans  and  specifl-  | 

cations  submitted  by  Heck  were  approved  and  accepted  by  I 

the  board  of  supervisors.    The  regularity  of  the  proceedings  [ 

of  the  board  up  to  this  point  is  not  questioned.     The  board  I 

was  acting  upon  a  matter  clearly  within  its  jurisdiction  and 

in  strict  conformity  with  the  terms  of  the  statute,  and  re-  I 
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ceived  and  accepted,  on  behalf  of  the  county,  valuable  and 
technical  information  to  guide  it  in  the  doing  of  important 
work  for  the  county. 

Complaint,  however,  is  made  that  paragraphs  3561  and 
3562  were  violated  by  the  board.  Paragraph  3561  provides 
that: 

''Whenever  the  plans  and  specifications  of  any  architect 
shall  be  adopted,  such  .  .  .  board  of  supervisors  .  .  .  shall, 
before  any  premium  shall  be  awarded  for  such  plans  and 
specifications,  require  such  architect  to  execute  and  file  with 
.  .  .  the  board  of  supervisors  ...  a  good  and  sufficient  bond, 
with  two  sufficient  sureties  thereto  in  the  penal  sum  of  five 
thousand  dollars,  to  be  approved  by  such  .  .  .  board  of  su- 
pervisors .  .  .  and  conditioned  that  within  sixty  days  from 
the  date  of  said  bond,  he  will,  on  presentment  to  him,  enter 
into  a  contract  containing  such  provisions  and  conditions  as 
may  be  required  by  such  .  .  .  board  of  supervisors.  ..." 

It  is  required  that  this  contract  shall  contain  another  con- 
dition, which,  in  effect,  is  that  the  architect  will  guarantee 
that  the  building  or  structure  can  be  erected  *'at  the  price 
named  in  said  advertisement  to  be  expended  for  such  pur- 
pose." 

Paragraph  3562  is:  ''AH  contracts  entered  into  by  such 
.  .  .  board  of  supervisors  ...  in  violation  of  the  provisions 
of  this  act  shall  be  null  and  void." 

The  law  clearly  authorized  the  appellants  to  pay  a  premium 
for  plans  and  specifications.  It  says,  however,  that  before 
this  premium  shall  be  "awarded,"  the  architect  shall  execute 
and  file  with  the  board  a  bond  with  certain  conditions.  There 
is  no  allegation  in  the  complaint,  nor  does  the  record  show, 
that  the  county  suffered  any  loss  or  damage  by  reason  of  the 
failure  of  the  board  to  exact  of  the  architect  the  bond  men- 
tioned. Presumably,  the  county  received  value  and  the  board 
paid  to  the  architect  the  premium  advertised  "to  be  awarded 
to  the  architect  whose  plans  and  specifications"  were  adopted. 

We  do  not  think  that  paragraph  955,  supra,  should  be  in- 
terpreted so  as  to  penalize  the  board  of  supervisors  for  pay- 
ing out  this  $500,  even  though  a  strict  adherence  to  the  letter 
of  the  law  was  not  observed,  in  that  a  condition  that  might 
have  been  exacted  from  the  architect  was  waived  or  inadver- 
tently overlooked. 
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Salt  Lake  County  v.  Clinton,  39  Utah,  462,  117  Pac.  1075, 
was  a  suit  instituted  by  the  county  against  the  county  com- 
missioners of  said  county  to  recover  a  large  sum  of  money 
paid  by  the  commissioners  to  a  newspaper  for  publishing  de- 
linquent tax  list.  The  laws  of  Utah  required  that  the  county 
printing  and  the  publication  of  reports,  notices  and  adver- 
tising sTiould  be  awarded  to  the  lowest  competent  bidder  after 
advertisement  for  bids.  The  board,  disregarding  this  provi- 
sion, published  the  delinquent  tax  list  in  a  newspaper  of  its 
own  choice.  Upon  these  facts  the  county  instituted  suit 
against  the  board  of  county  commissioners  to  recover  the 
amount  paid  to  the  newspaper,  basing  the  right  of  recovery 
upon  a  statute  which  provided  that  ''whenever  any  board  of 
county  commissioners  shall,  without  authority  of  law,  order 
any  money  paid  as  a  salary,  fee,  or  for  any  other  purpose," 
recovery  thereof  may  be  had  from  the  commissioners.  A  de- 
murrer to  the  complaint  in  that  case  was  sustained,  and, 
among  other  things,  the  supreme  court,  in  affirming  the  judg- 
ment, said: 

"The  purposes  for  which  the  county  commissioners  may 
appropriate  and  direct  the  payment  of  money  out  of  the 
county  revenues  are  designated  by  law,  and  when  appropri- 
ated and  ordered  paid  for  one  or  more  of  the  purposes  so 
designated  such  appropriation  and  order  is  not  without  au- 
thority of  law,  though  made  erroneously  and  in  an  irregular 
manner.  It  is  for  money  paid  out  by  order  of  the  board  for 
some  purpose  not  authorized  by  law — that  is,  paid  out  for  a 
purpose  which  the  law  does  not  sanction  under  any  circum- 
stances— that  the  members  of  the  board  are  personally  lia- 
ble." 

The  court  quotes  from  Paxton  v.  Baum,  59  Miss.  531 : 

"If  it  is  appropriated  by  the  board  of  supervisors  to  some 
other  object  than  is  authorized  by  law,  members  are  liable 
personally  for  it,  unless  they  voted  against  such  appropria- 
tion. It  is  for  money  appropriated  to  something  for  which 
the  law  does  not  permit  it  to  be  appropriated  at  all,  in  any 
way  or  under  any  circumstances,  that  members  are  personally 
liable.  It  is  for  a  diversion  of  money  from  its  legitimate  ob- 
jects, and  not  for  appropriation  to  a  proper  object,  although 
in  an  irregular  or  unauthorized  manner,  that  liability  is  im- 
posed on  members  personally.  ...  If  this  is  not  the  true  in- 
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terpretation  of  the  language  mentioned  (referring  to  the  ex-  ' 
pression  'not  authorized  by  law'),  members  of  the  boards  of 
supervisors  would  be  liable  personally  for  every  mistake  or 
error  of  judgment  or  of  information  as  to  facts  whereby 
money  was  appropriated  even  to  proper  objects,  if  not  appro- 
priated in  strict  accordance  with  law  as  to  every  circum- 
stance attending  it.  Either  members  of  the  boards  of  super- 
visors are  personally  liable  for  every  appropriation  not  made 
in  strict  conformity  to  law,  or  they  are  not  liable  except  for 
a  diversion  of  public  money  from  authorized  objects  and  its 
appropriation  to  such  as  are  not  authorized." 

It  may  be  conceded  that,  if  the  architect  had  instituted 
suit  against  the  county  for  his  premium,  in  the  absence  of  a 
showing  that  he  had  executed  and  filed  the  bond  provided 
in  paragraph  3561,  his  suit  would  fail,  even  though  he  had 
in  all  other  respects  fully  performed  all  of  the  conditions  of 
his  contract.  But  we  do  not  think  that  we  are  required  to 
go  to  the  length  of  making  the  supervisors  refund  this  sum 
to  the  county,  together  with  20  per  cent  additional  thereon 
and  attorney's  fee  amounting  to  40  per  cent  of  the  amount 
recovered,  for  a  mere  irregularity.  It  would  be  converting 
what  the  lawmakers  intended  to  be  a  very  salutary  rule  of 
law  for  the  protection  of  the  funds  of  the  county  into  a 
severity  of  punishment  so  oppressive  as  to  be  avoided,  if  pos- 
sible. We  think  the  court  committed  error  in  entering  judg- 
ment against  the  appellants  on  this  count. 

The  fourth  count  is  based  upon  an  item  of  $65  paid  by  the 
board  of  supervisors  to  one  H.  0.  Tunis  for  his  expenses  in- 
attending  the  Arizona  Good  Roads  Convention  at  Prescott. 
The  complaint  does  not  disclose  whether  Tunis  was  an  officer 
of  Greenlee  county  or  not.  Neither  does  the  answer  show 
that  he  was  acting  in  the  instant  in  an  official  capacity  for  the 
county.  As  far  as  the  pleadings  are  concerned,  Tunis  may 
or  may  not  have  attended  said  Good  Roads  Convention  in 
his  official  capacity  and  for  the  interest  of  the  county.  Some 
evidence  was  offered  showing  that  he  was  the  county  sur- 
veyor. We  know  of  no  provisions  in  our  laws,  and  our  atten- 
tion has  not  been  directed  to  any  law,  that  authorizes  the 
board  of  supervisors  to  pay  the  expenses  of  anyone  in  at- 
tending the  Good  Roads  Convention.    Appellants  rely  upon 
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subdivisions  9  and  10  of  section  1171  and  subdivision  3  of 
section  959  of  the  Revised  Statutes  of  1901. 

Subdivision  9  provides  that  **the  contingent  expenses 
necessarily  incurred  for  the  use  and  benefit  of  the  county" 
are  county  charges.  We  do  not  think  that  the  expenses  of 
the  county  surveyor  to  the  Good  Roads  Convention  were 
necessarily  incurred  for  the  use  and  benefit  of  the  county,  or 
that  such  expenses  were  contemplated  by  the  statute.  If  the 
law  had  imposed  the  duty  upon  the  county  surveyor  to  at- 
tend such  convention,  it  might  be  contended  that  his  expenses 
in  doing  so  were  a  proper  county  charge  under  subdivision  9, 
but  he  has  no  such  duty. 

No  reasonable  construction  of  subdivisions  3  and  10  could 
be  made  to  authorize  such  an  expenditure. 

The  appellee  has  not  taken  the  legal  steps  necessary  to  per- 
mit  him  to  make  cross-assignments  of  error.  The  appeal  by 
the  appellants  is  from  the  judgment  against  them.  This  is 
shown  both  by  the  notice  of  appeal  and  the  bond  on  appeal. 
The  judgment  on  the  first  cause  of  action,  being  in  favor  of 
the  appellants,  was  not  appealed  from  by  them.  Clearly,  the 
judgment  on  that  cause  of  action  has  not  been  brought  here 
by  the  appellants,  and  the  appellee  has  taken  no  step  to  have 
it  here,  as  he  gave  no  notice  of  appeal  and  filed  no  bond  on 
appeal. 

In  Minor  v.  Brought,  ante,  p.  27,  148  Pac.  297,  it  was  de- 
cided that  an  appeal  without  giving  the  statutory  notice  of 
appeal  did  not  confer  jurisdiction  upon  this  court. 

3  C.  J.  1403,  says:  ** Cross-errors  can  be  assigned  or  predi- 
cated only  upon  questions  presented  in  the  lower  court  or 
rulings  of  the  latter  which  arise  out  of  or  are  connected  with" 
the  judgment  upon  which  the  appellant  bases  his  appeal.*' 

The  court  erred  in  giving  judgment  to  the  appellee  on  the 
third  cause  of  action  for  the  premium  paid  to  the  architect. 

The  cause  is  remanded  to  the  court  below,  with  directions 
to  modify  the  judgment  in  accordance  with  this  opinion  and 
to  render  judgment  in  favor  of  the  appellee  on  the  second 
and  fourth  causes  of  action. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 
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[Civil  No.  1478.    Filed  December  11,  1915.] 
[153  Pac.  285.] 

J.  R.  BROUGHT,  Appellant,  v.  REDEWILL  MUSIC 
COMPANY,  a  Corporation,  Appellee. 

1.  Sales — ^Rights  or  Buteb — Implied  Wabbantiss. — ^Under  Ciyil  Code 

of  1913,  paragraph  5163,  declaring  that  there  is  no  implied  war- 
ranty or  condition  m  to  the  quality  or  fitnees  of  goods,  except  where 
the  buyer  expressly  or  by  implication  makM  known  to  the  seller  the 
particular  purpose  for  which  the  goods  ar»  required,  and  it  appears 
that  the  buyer  relies  on  the  seller's  skill  or  judgment,  there  is  an 
implied  warranty  that  the  goods  shall  be  reasonably  fit  for  such 
purpose,  the  seller  of  a  musical  instrument,  who  knew  that  it  was 
purchased  to  furnish  music  in  a  moving  picture  theater,  and  repre- 
sented that  it  would  flU  the  place  of  an  orchestra,  must  be  held  as 
a  matter  of  law  to  have  warranted  that  the  instrument  was  reason- 
ably fit  for  such  purpose. 

2.  Sales — Remedies  or  Buteb  —  Bbeach  or  Wabbantt.  —  Under  Civil 

Code  of  1913,  paragraph  5159,  declaring  that  the  buyer  may  treat 
the  fulfillment  by  the  seller  of  his  obligation  to  furnish  goods  as 
described  and  as  warranted,  expressly  or  by  implication,  as  a  con- 
dition of  the  obligation  of  the  buyer  to  perform  his  promise  to  ac- 
cept and  pay  for  the  goods,  the  buyer  of  a  mechanical  musical 
instrument,  which  was  not  reasonably  fit  for  the  purpose  for  which 
it  was  sold,  may  refuse  to  accept  the  instrument,  in  which  case  the 
property  does  not  pass  to  the  buyer,  and  the  seller  cannot  recover 
installments  due. 

3.  Sales — ^Remedies  or  Selleb — Waiveb. — ^Whether  a  buyer  waived  the 

seller's  breach  of  an  implied  warranty  that  the  article  was  reason- 
ably fit  for  the  purpose  for  which  it  was  sold  is  largely  a  question 

of  intention. 

• 

4.  Sales — Remedies  or  Buteb — Waives. — A  seller,  who  claims  that  the 

buyer  waived  breach  of  warranty  that  the  article  should  be  reason- 
ably fit  for  the  purpose  intended,  has  the  burden  of  proof. 

[As  to  implied  warranty  in  sale  of  article  for  a  particular  pur- 
pose, see  note  in  102  Am.  St.  Bep.  616.] 

5.  Sales — Remedies  or  Selleb — Evidence. — In  an  action  for  the  pur- 

chase price  of  a  mechanical  musical  instrument,  evidence  held  to 
show  that  the  buyer  refused  to  accept  and  did  not  waive  defects  in 
the  instrument  which  rendered  it  unfit  for  the  purpose  intended. 
6L  Sales — ^Remedies  or  Buteb — Waiveb. — That  the  buyer  of  a  mechan- 
ical musical  instrument  paid  some  of  the  installments,  objecting  all 
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the  time  that  the  instrument  would  not  work,  does  not  show  a  waiver 
of  the  implied  warranty  that  it  was  reasonablj  fit  for  the  purpose 
intended. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Maricopa.  J.  C.  Phillips,  Judge.  Reversed  and 
remanded. 

Mr.  G.  D.  Jamison  and  Mr.  H.  W.  Clark,  for  Appellant. 

Mr.  Lewis  T.  Carpenter,  Mr.  B.  M.  Fleming  and  Mr.  J.  H. 
Langston,  for  Appellee. 

CUNNINGHAM,  J.— On  June  5,  1913,  the  parties  entered 
into  an  installment  contract,  by  the  terms  of  which  the  ap- 
pellee contracted  to  sell  to  the  appellant  a  musical  instrument 
called  a  ** Peerless  Orchestrion"  for  an  agreed  sum  and  price 
of  $1,800.  The  appellant  agreed  to  pay  said  price  by  deliv- 
ering to  appellee,  the  music  company,  an  old  mechanical 
player  piano  valued  at  $600,  and  agreed  to  pay  $100  cash  at 
the  time  of  making  the  contract,  and  $100  on  August  5,  1913, 
and  $100  on  the  fifth  day  of  each  month  thereafter  until  the 
full  amount  of  the  balance  of  the  purchase  price  was  paid, 
with  interest  at  the  rate  of  8  per  cent  per  annum  on  deferred 
payments,  the  interest  payable  monthly.  It  was  agreed  that 
if  the  balance  was  paid  in  six  months  the  appellant  would 
be  allowed  a  discount  of  $100.  As  of  the  date  of  the  contract, 
June  5,  1913,  the  appellant  signed  and  delivered  his  promise 
in  writing  to  pay  the  balance  of  $1,200,  as  above  specified, 
upon  the  conditions,  among  others,  following,  omitting  the 
conditions  not  involved  in  this  case : 

**It  is  expressly  agreed  that  the  title  to  the  above-described 
instrument,  for  which  this  contract  is  given,  is  and  shall  re- 
main in  Redewill  Music  Company,  and  under  their  direc- 
tion, until  paid  for  in  full.  Should  the  said  instrument  be 
misused,  or  .  .  .  should  I  make  default  in  the  payment  of 
any  of  said  installments  or  interest  as  above  specified,  or  .  .  . 
should  there  be  failure  on  my  part  to  keep  any  of  the  prom- 
ises or  agreements  herein  stated,  then  the  whole  amount  of 
this  contract  becomes  immediately  due  and  payable;  it  being 
optional  with  Redewill  Music  Company  to  enforce  payment 
or  retake  the  said  instrument.'' 
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Then  follow  the  provisions  for  retaking  the  instrument, 
but  they  are  not  important  here.  Continuing,  the  contract 
provides : 

'^In  case  suit  is  instituted  to  collect  this  contract,  I  agree 
to  pay  all  costs,  including  attorney's  fees  in  said  suit.  .  .  . 
Tuning,  if  any,  to  be  at  my  expense.  Upon  payment  by  me 
in  full  of  this  contract  Redewill  Music  Company  shall  give 
me  a  bill  of  sale  of  said  instrument." 

The  circumstances  under  which  the  contract  was  made 
were  detailed  by  the  witnesses  for  both  parties,  and  the  evi- 
dence agrees  in  the  main  features.  Eugene  Redewill,  the 
manager  of  plaintiff  company,  as  a  witness  in  its  behalf,  tes- 
tified on  his  cross-examination  in  rebuttal  on  this  point  as 
follows : 

"He  [referring  to  the  appellant]  came  to  the  store  and  or- 
dered it  [referring  to  the  instrument]  in  the  office.  He  had 
the  one  that  we  sold  him.  He  was  in  the  market  for  another 
instrument,  and  had  been  negotiating  and  writing  east  for 
another  instrument  at  the  time.  We  did  not  guarantee  this 
instrument,  any  more  than  that  it  would  give  satisfaction. 
I  told  him  I  thought  he  would  get  satisfaction.  I  didn't 
guarantee  it.  .  .  .  " 

Defendant-appellant,  as  a  witness  in  his  own  behalf,  testi- 
fied that: 

*'He  [Redewill]  said  it  [the  instrument]  was  an  eight- 
piece  orchestra,  .  .  .  the  same  as  eight  people  playing  in  a 
band.  He  said  he  would  keep  it  in  repair  for  one  year.  He 
said  he  would  warrant  it.  He  said  the  piano  was  all  right. 
He  said  it  was  a  fine  piece  of  music.  ...  I  did  not  see  the 
instrument  before  it  was  delivered  to  me.  ...  I  had  no  op- 
portunity to  see  it." 

The  plaintiff-appellee  was  a  large  dealer  in  musical  instru- 
ments, and  the  defendant-appellant  was  conducting  a  motion 
picture  show,  in  which  he  used  music  as  a  part  of  his  enter- 
tainments. Appellant  and  appellee  had  had  previous  deal- 
ings with  mechanical  musical  instruments,  and  one  such  in- 
strument was  then  in  use  by  the  appellant,  which  appellee 
sold  him.  He  had  rejected  at  least  one  other  such  instrument 
appellee  had  ordered  and  offered  to  sell  him.  The  purpose 
for  which  this  instrument  in  question  was  intended  was  well 
known  to  the  appellee  when  the  order  was  given.    A  picture 


Digitized  by 


Google 


396  Brought  v.  Rbdewill  Music  Co.        [17  Ariz. 

of  the  instrument  was  shown  appellant  by  appellee's  sales- 
man, and  the  instrument  was  described  to  him  as  above 
mentioned.  When  the  order  was  given,  on  June  5,  1913,  ap- 
pellee wired  for  the  instrument,  and  it  arrived  in  Phoenix 
and  was  placed  in  appellant's  theater  on  June  28,  1913.  Ap- 
pellant then  paid  $100,  delivered  the  old  instrument,  and 
signed  the  contract  as  of  date  of  June  5,  1913.  The  instru- 
ment required  adjustment  from  the  beginning,  and  appellee 
sent  its  repair-man  to  make  the  adjustments.  Controversies 
arose  as  to  the  operation  of  the  instrument,  and  it  failed  to 
produce  music  of  a  satisfactory  quality.  When  the  next  in- 
stallment became  payable,  appellant  refused  to  pay  until  ap- 
pellee would  cause  the  instrument  to  work  as  intended. 
Again  the  repair-man  gave  it  attention  and  said  it  was  all 
right,  and  the  payment  was  made.  The  same  thing  was  re- 
peated when  each  subsequent  installment  became  payable. 
When  the  December  5th  installment  became  payable  the  ap- 
pellant, on  December  8,  1913,  *'told  them  I  couldn't  pay  any 
more  unless  they  could  make  it  work.  At  laat  it  wouldn't 
work  at  all.  ...  I  told  plaintiff  [appellee]  it  was  no  good; 
it  wouldn't  work;  if  he  couldn't  fix  it,  to  take  it  out  and  sell 
it,  and  simply  do  what  he  wanted  to  with  it.  After  that  I 
closed  the  box  down,  and  when  I  had  to  leave  the  theater  I 
.  .  .  stored  it." 

This  action  was  commenced  on  December  23,  1913,  and  is 
based  upon  appellant's  failure  to  pay  the  $100  installment 
payable,  by  the  contract,  on  December  5,  1913 ;  and  a  recov- 
ery of  the  balance  becoming  due  on  the  contract  is  sought 
because  of  the  default  in  payment  of  the  said  installment  due 
on  December  5,  1913,  as  provided  by  the  contract.  From  a 
judgment  in  favor  of  appellee  for  the  full  amount  claimed, 
this  appeal  is  prosecuted. 

Defense  is  made  upon  a  number  of  alleged  grounds,  but  on 
the  trial  the  contest  narrowed  down  to  the  question  of 
whether  the  failure  of  the  musical  instrument  to  operate  and 
produce  music  resulted  from  defects  in  the  instrument,  or 
from  the  misuse  of  the  instrument  by  the  appellant. 

The  real  question  was  whether,  under  the  terms  of  the  con- 
tract of  purchase  and  sale,  the  plaintiff  was  under  the  obliga- 
tion, as  a  condition  precedent  to  defendant's  liability  on  the 
contract,  to  furnish  a  mechanical  musical  instrument  reason- 
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ably  suited  to  meet  the  purposes  for  which  the  parties  in- 
tended its  use.  In  other  words,  did  the  law  raise  from  the 
circumstances  an  implied  warranty  by  the  plaintiff  that  the 
instrument  furnished  under  the  contract  should  be  reason- 
ably suited  and  fitted  to  perform  the  purpose  for  which  it 
was  intended! 

**  There  is  no  implied  warranty  or  condition  as  to  the  qual- 
ity or  fitness  for  any  particular  purpose  of  goods  supplied 
under  a  contract  to  sell  .  .  .  except  as  follows:  (1)  Where 
the  buyer,  expressly  or  by  implication,  makes  known  to  the 
seller  the  particular  purpose  for  which  the  goods  are  re- 
quired, and  it  appears  that  the  buyer  relies  on  the  seller's 
skill  or  judgment,  .  .  .  there  is  an  implied  warranty  that  the 
goods  shall  be  reasonably  fit  for  such  purpose."  Paragraph 
5163,  Civil  Code  of  Arizona  1913  (Sales  Act). 

From  the  evidence  of  both  parties,  no  doubt  exists  that  the 
seller  had  full  knowledge  of  the  particular  purpose  for  which 
the  musical  instrument  was  required,  nor  that  the  defendant 
relied  upon  the  judgment  of  plaintiff  that  the  instrument  was 
reasonably  fitted  for  the  purpose  for  which  it  was  intended. 
The  plaintiff 'i»  manager  and  agent,  with  whom  defendant 
negotiated  the  contract  and  fixed  its  terms,  testified  that  the 
instrument  was  intended  to  give  satisfaction.  This  could 
have  no  fair  meaning  other  than  that  the  instrument  was  in- 
tended by  plaintiff  to  be  reasonably  fit  for  the  particular  pur- 
pose for  which  it  was  required.  To  attribute  any  other  mean- 
ing to  the  witness'  testimony  would  be  equivalent  to  charging 
the  plaintiff  with  irregular  business  methods  and  dealings, 
to  say  the  least.  Fairness  to  the  parties  requires  an  interpre- 
tation to  be  placed  on  the  circumstances  surrounding  the 
making  of  the  contract  of  an  intention  to  contract  w^ith  refer- 
ence to  a  mechanical  musical  instrument  reasonably  fitted  for 
the  particular  purpose  of  producing  music  at  the  defendant's 
motion  picture  entertainments.  Consequently  the  seller,  as 
a  matter  of  law,  must  be  held  to  have  warranted  that  the 
goods,  the  mechanical  musical  instrument,  it  contracted  to 
furnish  as  a  condition  precedent  to  the  defendant's  liability 
on  the  contract,  would  be,  when  delivered,  reasonably  fit  for 
such  purpose,  and  that  the  defendant  relied  upon  the  seller's 
judgment  in  that  respect. 
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'  Such  defense  was  interposed  by  the  defendant  and  reason- 
ably sustained  by  the  uncontradicted  evidence  at  the  trial. 
The  evidence  is  uncontradicted  that  the  defendant  refused  to 
accept  the  instrument  delivered  by  the  plaintiflf,  and  so  noti- 
fied plaintiff  of  his  refusal  about  December  8,  1913,  and  re- 
fused to  proceed  with  the  contract.  The  property  in  the 
instrument  had  not  then  passed  to  the  buyer,  and  under  para- 
graph 5159  of  the  Civil  Code  of  Arizona  of  1913  (Sales  Act), 
**The  buyer  may  treat  the  fulfillment  by  the  seller  of  his  obli- 
gation to  furnish  goods  as  described  and  as  warranted  ex- 
pressly or  by  implication  in  the  contract  to  sell  as  a  condition 
of  the  obligation  of  the  buyer  to  perform  his  promise  to  accept 
and  pay  for  the  goods." 

When  the  buyer  refused  to  accept  the  instrument  as  a  ful- 
fillment by  plaintiff  of  its  obligations  under  the  contract  of 
sale,  he  acted  wholly  within  his  rights  under  the  contract, 
provided  the  instrument  in  fact  failed  to  meet  the  conditions 
of  warranty  implied  by  law  from  the  circumstances  under 
which  the  contract  was  made.  In  the  view  we  take  of  the 
case,  we  will  not  discuss  the  evidence  in  the  record  in  detail : 
but  it  suffices  to  say  that  the  evidence  can  be  given  no  inter- 
pretation other  than  that  the  instrument  failed  to  perform 
the  purpose  for  which  it  was  intended.  A  conflict  appears  in 
the  evidence  on  a  question  a^;  to  whether  the  failure  arose 
from  a  misuse  of  the  instrument  by  the  defendant  before  he 
definitely  rejected  it,  or  whether  the  failure  resulted  from 
some  other  cause;  but  the  fact  remains  that  the  instrument 
was  not  such  instrument  as  the  parties  had  in  contemplation 
when  they  made  the  contract  of  sale,  and  that  the  defendant 
refused  to  proceed  with  the  contract,  and  did  not  waive  the 
performance  of  the  condition  to  have  delivered  to  him  such 
instrument  as  plaintiff  promised.  Consequently  defendant's 
failure  or  refusal  to  make  further  payments  until  plaintiff 
furnished  such  instrument  as  it  promised  gave  no  right  of 
action  for  the  recovery  of  any  installment  provided  in  the 
contract.  The  counsel  discuss  in  their  briefs  the  question  of 
waiver  of  the  condition  at  length,  and  seem  to  concede  that 
the  lower  court  considered  the  question  of  waiver  as  control- 
ling. Whether  such  reason  did  or  did  not  influence  the  deci- 
sion of  the  lower  court  does  not  appear  from  the  record,  and 
if  it  did  so  appear,  it  would  amount  to  a  reason  for  the  deci- 
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sion  by  that  court  which  would  not  aflfect  the  decision  of  this 
court. 

"The  question  of  waiver  is  mainly  a  question  of'  intention, 
which  lies  at  the  foundation  of  the  doctrine.  Waiver  must  be 
manifested  in  some  unequivocal  manner,  and  to  operate  as 
•such  it  must  in  all  cases  be  intentional.  There  can  be  no 
waiver  unless  so  intended  by  one  party  and  so  understood  by 
the  other,  or  one  party  has  so  acted  as  to  mislead  the  other 
and  is  estopped  thereby."    40  Cyc.  261,  262. 

"The  burden  is  upon  the  party  claiming  the  waiver  to 
prove  it  by  such  evidence  as  does  not  leave  the  matter  doubt- 
ful or  uncertain;  but  he  is  only  required  to  prove  it  by  the 
preponderance  of  evidence  as  in  other  civil  actions."  40  Cyc. 
269. 

There  is  no  substantial  evidence  of  waiver  in  the  record. 
On  the  other  hand,  there  is  positive  evidence  tending  to  prove 
that  the  defendant  was  at  all  times  complaining  of  the  instru- 
iment  furnished  him,  and  that  he  retained  it  in  his  possession, 
insisting  that  it  be  made  to  perform  its  purpose,  and  it  was 
finally  definitely  and  unequivocally  rejected  because  he 
claimed  it  would  not  "work."  The  position  of  the  plaintiff 
is  that  defendant  failed  to  pay  the  installment  promised  on 
December  5,  1913 ;  and  that  of  the  defendant  is  that,  while  he 
failed  to  make  such  payment,  he  was  justified  under  the  con- 
tract, because  the  plaintiff  had  failed  on  its  part  to  perform 
a  condition  precedent,  viz.,  to  deliver  such  an  instrument  as 
it  agreed  by  the  implied  terms  of  the  contract.  The  evidence 
responsive  to  the  issues  joined  supports  the  theory  of  the  de- 
fense, and  there  is  no  substantial  evidence  supporting  the 
theory  of  a  waiver  of  the  right  asserted  in  the  defendant's 
theory.  Consequently  the  judgment  that  defendant  have 
nothing  on  his  cross-complaint  is  contrary  to  the  uncontra- 
dicted evidence. 

For  the  same  reasons  the  judgment  in  favor  of  the  plaintiff 
for  the  balance  payable  on  the  face  of  the  contract  is  contrary 
to  the  law  and  the  evidence,  and  for  the  further  reason  that 
the  payment  of  no  installment  was  enforceable  until  plaintiff 
had  first  performed  on  its  part  as  contemplated  by  the  con- 
dition of  the  contract.  The  mere  fact  that  the  defendant  had 
paid  installments  falling  due  prior  to  the  time  he  accepted 
the  offered  performance  by  the  plaintiff,  and  before  he  defi- 
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nitely  rejected  the  offered  performance,  without  something 
further,  could  not  be  the  basis  for  an  inference  that  the  de- 
fendant had  accepted  the  instrument  offered  as  performance, 
nor  that  the  defendant  waived  strict  performance. 

Upon  the  whole  record,  justice  requires  that  a  new  trial  be 
had  of  the  issues  involved.  To  that  end  the  pleading  may  be 
amended  and  settled. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
.  new  trial. 

ROSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 


On  implied  warranty  of  fitness  of  property  bought  for  a  special  pur- 
pose, see  notes  in  22  L.  B  A.  187;  15  L.  B.  A.  (N.  S.)  86S;  31  L.  B.  A« 
(K.  8.)  783;  34  X..  B.  A.  (K.  8.)  737. 

On  right  of  purchaser  to  reject  goods  for  breach  of  warranty,  see 
note  in  27  X..  B.  A.  (N.  a)  914. 


[Civil  No.  1495.    Filed  December  11,  1915.} 
[153  Pac.  420.] 

H.  K.  CHENOWETH  et  al.,  Appellants,  v.  E.  W.  PREWETT 
and  C.  T.  GUSEMAN,  Appellees. 

1.  New  Teial — Motions  fob — Order  or  Continuance. — In  view  of  pre- 

ceding legislation,  a  motion  for  new  trial,  under  Civil  Code  of  1913,. 
paragraph  591,  declaring  that  all  motions  for  new  trial  shall  be 
determined  within  20  days  after  the  rendition  of  judgment,  and,  if 
not  so  determined,  shall  be  deemed  denied  unless  continued  hj  order 
of  court  or  stipulation,  will  be  deemed  denied  where  no  order  con- 
tinuing the  motion  was  made  within  the  20-da7  period,  notwithstand- 
ing after  the  expiration  of  that  time  the  court  made  an  entry  re- 
citing that  the  motion  for  new  trial  had  been  argued  and  was  taken 
under  advisement;  for  in  such  case  the  motion  had  already  been 
denied  by  operation  of  law. 

2.  New  Tbial— Grounds  foe  New  Trial— Material  Evidence.— A  new 

trial  cannot  be  granted  under  Civil  Code  of  1913,  paragraph  5S4, 
authorizing  new  trial  on  account  of  newly  discovered  evidence  which 
could  not  with  reasonable  diligence  have  been  produced  at  trial,.. 
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where  the  existence  of  such  evidence  was  known  before  trial,  and 
plaintiff  went  to  trial  without  it. 

[Ab  to  right  to  new  trial  on  ground  of  newly  discovered  evi- 
dence not  in  existence  when  trial  was  had,  see  note  in  Ann.  Gas. 
1913B,  147.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Santa  Cruz.  W.  A.  O'Connor,  Judge.  Reversed 
and  remanded,  with  directions. 

Mr.  Eugene  S.  Ives,  Mr.  Gerald  Jones  and  Mr*  S.  P.  Noon, 
for  Appellants. 

Mr.  E.  R.  Purdum  and  Mr.  A.  H.  De  Riemer,  for  Appellees. 

ROSS,  C.  J. — This  cause  is  here  upon  an  agreed  statement 
of  the  case  and  the  proceedings  therein,  as  provided  by  para- 
graph 1257  of  the  Civil  Code.  Judgment  in  favor  of  the 
defendants-appellants  was  entered  in  the  lower  court  on 
February  19, 1915.  The  plaintiffs-appellees  on  February  27th 
filed  their  motion  for  a  new  trial,  and  on  March  17th  an 
amendment  to  said  motion,  on  which  date  the  motion  was 
argued  and  submitted.  On  April  19th  the  court  granted  a 
new  trial.  The  defendants  prosecute  this  appeal  from  the 
order  granting  a  new  trial,  and  allege  that  the  court  com- 
mitted error  in  two  respects:  First,  in  granting  a  new  trial 
after  20  days  from  the  rendition  of  the  judgment,  said  motion 
not  having  been  continued  by  order  of  the  court  or  by  stipu- 
lation; and,  second,  because  the  plaintiffs  were  not  entitled 
to  a  new  trial  on  the  showing  made. 

To  sustain  their  position  on  the  first  point  raised  appellants 
rely  upon  paragraph  591  of  the  Revised  Statutes,  which  reads 
as  follows : 

**A11  motions  for  new  trial  in  arrest  of  judgment,  or  to  set 
aside  a  judgment  shall  be  determined  within  twenty  days 
after  the  rendition  of  judgment,  and  if  not  so  determined 
shall  be  deemed  denied,  unless  continued  by  order  of  the 
court,  or  by  stipulation." 

Fifty-eight  days  had  intervened  between  the  dates  of  enter- 
ing judgment  and  the  granting  of  new  trial.  But  one  minute 
entry  appears  in  the  statement  of  the  case,  which  was  made 
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on  March  17, 1915,  24  days  after  judgment  was  entered.  The 
wording  of  that  entry  is  as  follows: 

''The  said  motion  for  a  new  trial  was  argued  by  counsel 
for  the  respective  parties  and  submitted  to  the  court  for  its 
decision,  and  the  motion  was  by  the  court  taken  under  advise- 
ment." 

At  the  time  this  order  was  made  the  motion  for  a  new 
trial  was  *  *  deemed  denied. ' '  Had  this  order  been  made  within 
20  days  after  the  rendition  of  the  judgment,  it  probably  would 
have  been  construed  as  a  sufficient  order  continuing  the  hear- 
ing upon  the  motion,  but,  having  been  made  after  the  20-day 
limit,  it  was  upon  a  matter  already  decided  by  the  law. 
Bigler  v.  Welker,  16  Ariz.  44,  141  Pac.  124. 

An  order  of  the  court  denying  the  motion  after  the  20 
days  fixed  by  statute  would  be  a  useless  thing,  as  it  would 
not  affect  one  way  or  another  what  the  law  had  already  de- 
clared accomplished,  and,  if  the  motion  wsus  denied  in  law, 
an  order  by  the  court  granting  the  motion  would  be  a  viola- 
tion of  law  and  equally  ineffective.  We  are  of  the  opinion, 
unless  the  court  retains  jurisdiction  by  proper  orders  of  con- 
tinuance or  by  stipulation  of  the  parties,  it  is  without  power 
to  hear  and  determine  the  motion  after  the  20  days'  lapse  of 
time  from  the  rendition  of  judgment. 

The  history  of  paragraph  591  seems  to  indicate  that  the 
purpose  of  the  legislature  was  to  fix  a  limit  beyond  which  a 
hearing  thereon  could  not  be  had,  except  by  a  strict  observ- 
ance of  its  provisions.  During  territorial  days  we  had  terms 
of  court.  In  most  of  the  counties  they  were  limited  to  two 
terms  a  year.  It  was  found  under  that  system  that  the  losing 
party  could  by  filing  a  motion  for  a  new  trial  often  eflfect  the 
postponement  of  the  fruits  of  the  judgment  for  as  long  as 
6  months  if  the  court,  for  any  reason,  failed  to  act  upon 
the  same  before  the  adjournment  of  the  term.  Accordingly, 
in  1891,  by  Act  No.  49,  section  1,  of  the  Session  Laws,  it  was 
provided : 

''In  case  there  shall  be  no  ruling  on  said  motion  for  a  new 
trial  during  the  term  at  which  it  was  filed,  then  said  motion 
shall  be  deemed  to  have  been  denied.  ..." 

In  the  revision  of  the  laws  of  the  territory  of  Arizona  in 
1901  this  statute  was  amended  and  carried  forward  to  read 
as  follows: 
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**1479.  All  motions  for  new  trials  in  arrest  of  judgment  or 
to  set  aside  a  judgment  shall  be  determined  at  the  term  of 
the  court  at  which  the  motion  shall  be  made,  unless  continued 
for  good  cause." 

Our  Constitution  abolished  terms  of  courts,  and  the  legis- 
lature, to  meet  the  evil  provided  against  by  the  acts  of  1891 
and  1901,  by  paragraph  591  placed  a  definite  certain  limit 
of  '* twenty  days  after  the  rendition  of  judgment"  within 
which  a  motion  for  a  new  trial  could  be  heard  and  determined, 
but  not  afterward,  ''unless  continued  by  order  of  the  court 
or  by  stipulation." 

Three  grounds  were  set  forth  in  the  motion  for  a  new  trial 
by  appellees,  but  the  one  relied  upon  and  considered  by  the 
court  in  granting  the  motion  was  in  the  following  words : 

''Material  evidence  which,  with  reasonable  diligence,  could 
not  have  been  found  and  produced  at  the  trial." 

The  cause  here  stated  for  a  new  trial  is  not  one  of  the  causes 
provided  by  law.    Paragraph  584,  Civil  Code. 

Material  evidence  on  account  of  which  a  new  trial  may  be 
granted  must  be  "newly  discovered."  The  affidavit  upon 
which  the  motion  for  a  new  trial  was  based  was  made  by  one 
of  the  appellees,  and  clearly  showed  that,  while  the  evidence 
might  have  been  material,  it  was  not  "newly  discovered." 
It  was,  in  effect,  that  the  other  plaintiff  was  sick  and  confined 
in  a  hosptal  in  Mexico  at  the  time  of  the  trial,  of  which  the 
affiant  did  not  learn  until  two  days  before  the  trial.  A  proper 
and  timely  presentation  of  these  facts  to  the  court  might  have 
been  sufficient  grounds  for  a  continuance,  but  that  question 
is  not  before  us.  None  of  the  causes  for  which  a  new  trial 
may  be  granted  under  the  law  having  been  shown,  the  order 
granting  a  new  trial  was  in  error. 

In  jurisdictions  having  terms  of  courts  judgments  are  con- 
sidered probationary  during  the  term  at  which  they  are  en- 
tered. The  court  may,  for  sufficient  reasons,  on  its  own 
motion  or  upon  the  motion  of  any  party  interested  therein, 
set  aside  or  vacate  the  judgment  and. grant  a  new  trial  at 
any  time  during  the  term.  That  rule  was  announced  for  this 
jurisdiction  in  Svea  Ins,  Co,  v.  McFarland,  7  Ariz.  131,  60 
Pac.  936 ;  but,  since  the  Constitution  of  the  state  provides  that 
"superior  court  shall  at  all  times,  except  on  nonjudicial  days, 
be  open  for  the  determination  of  nonjury  civil  causes  and  for 
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the  transaction  of  business,"  we  have  no  terms  of  court,  and 
therefore  the  rule  above  stated  has  no  application.  Ttis  inno- 
vation was  doubtless  borrowed  from  the  Constitution  of  the 
state  of  Washington,  and  the  decisions  of  the  courts  of  that 
state  have  announced  the  rule  that  their  judgments  no  longer 
have  a  ''probationary  period."  In  Okazaki  v.  SiLSsman,  79 
Wash.  622,  140  Pac.  904,  the  court  said : 

''It  will  be  remembered  that,  under  the  Constitution  of  this 
state,  superior  courts  have  no  terms,  but  are  open  for  the  trans- 
action of  business  on  every  day,  except  nonjudicial  days. 
Judgments  therefore  have  no  probationary  period  during 
which  they  are  subject'  to  change  and  modification  by  the 
court,  such  as  a  judgment  had  during  the  term  at  common 
law.  Under  our  practice,  judgments  entered  after  the  time 
within  which  a  motion  for  a  new  trial  may  be  filed  have  all 
the  conclusiveness  of  a  common-law  judgment  after  term,  and 
can  only  be  changed  or  modified  in  the  manner,  and  for  some 
one  or  more  of  the  causes,  provided  by  statute  for  vacating 
and  modifying  judgments.  State  ex  rel,  McConihe  v.  Steiner, 
58  Wash.  578,  109  Pac.  57." 

The  learned  trial  judge,  in  granting  the  motion  for  a  new 
trial,  used  this  language : 

"This  motion  for  a  new  trial  is  granted  to  give  the  plain- 
tiffs an  opportunity  to  produce  the  plaintiff  Guseman,  and  to 
prove  a  contract,  which  was  not  done  at  the  former  trial,  this 
being  a  matter  entirely  within  the  discretion  of  the  court,  and 
the  court  is  exercising  its  discretion  liberally  for  the  benefit 
of  the  plaintiffs,  so  if  they  have  been  wronged  in  any  way 
they  will  have  ample  opportunity  to  prove  it." 

The  right  and  power  of  the  trial  court  to  exercise  its  dis- 
cretion in  granting  a  new  trial  is  unquestioned  when  based 
upon  one  of  the  statutory  causes,  but,  as  we  have  said  hereto- 
fore, the  motion  did  not  come  within  any  of  such  causes. 
While  it  is  argued  here  that  a  new  trial  was  asked  for  on 
account  of  newly  discovered  material  evidence,  the  fact  was 
that  a  new  trial  was  asked  so  that  the  plaintiffs  could  in  the 
retrial  of  their  case  introduce  some  evidence  of  which  they 
had  knowledge  at  the  former  trial,  but  failed  to  introduce/ 
If  new  trials  could  be  had  for  such  a  purpose,  there  would 
be  no  stability  to  judgments.  A  party  cannot  venture  on  a 
trial  knowing  that  material  witnesses  could  not  be  produced. 
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and  after  suffering  defeat  use  the  absence  of  such  witnesses 
as  a  ground  for  a  new  trial.  If  he  is  not  able  to  produce  all 
of  his  evidence  upon  the  trial,  or  if,  having  it  present,  he  neg- 
lects to  introduce  it,  it  is  at  his  own  hazard ;  he  may  not  ex- 
periment with  the  court  by  presenting  it  in  piecemeal,  and, 
suffering  defeat,  seek  a  new  trial. 

The  judgment  appealed  from  is  reversed  and  the  cause  re- 
manded, with  instructions  to  reinstate  the  original  judgment. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


[Civil  No.  1496.    Filed  December  11,  1915.} 
[153  Pac.  422.] 

In  re  Guardianship  of  EMMA  J.  HARRIS,  a  Minor.  MART 
A.  WUPPERMAN,  Guardian  ad  Litem  of  EMMA  J. 
HARRIS,  a  Minor,  Appellant,  V.  WILLIAM  H.  LYON, 
Guardian  of  the  Estate  of  said  Minor,  Appellee. 

1.  Guardian  and  Ward — ^Petition  fob  Guabdian's  Bemoval — Evidence. 

On  a  petition  by  a  minor's  guardian  ad  litem  to  remove  the  guardian 
of  her  estate  on  the  ground  of  his  presentation  of  illegal  claims 
against  the  estate  and  his  failure  to  support  the  ward,  the  ward's 
letter  to  her  grandmother  a  few  days  before  the  grandmother  was 
given  the  custody  of  her  person  setting  forth  the  ward's  mental  state 
because  of  her  removal  to  the  guardian's  ranch  was  inadmissible, 
since  such  mental  state  was  not  involved. 

2.  Guardian  and  Ward— Powers  of  Guardian — Custody  and  Care  of 

Person  and  Estate. — Such  letter  was  also  inadmissible,  as,  under 
Civil  Code  of  1901,  paragraph  1974,  the  guardian  of  the  person  of 
a  minor  ward  as  weU  as  of  her  estate  was  charged  with  her  custody 
and  might  fix  her  residence  at  any  place  in  the  state,  and  as, 
under  paragraph  1973,  his  power  over  her  personal  property  contin- 
ued until  otherwise  ordered. 

3.  Guardian  and  Ward — Custody — "De  Facto  Guardian" — Statutes. 

The  grandmother  of  a  minor  under  general  guardianship,  after  the 
court's  order  taking  her  out  of  the  custody  of  the  general  guardian, 
and  giving  her  custody  to  such  grandmother,  became  a  special  or 
"de  facto  guardian"  of  the  person  of  such  ward,  charged  by  Civil 
Code  of  1913,  paragraph  1124^  with  her  custody,  support,  education 
and  with  fixing  her  residence. 
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4.  Guardian  and  Ward — Removal — Performance  of  Trust — Statutes. 
A  general  guardian  of  a  minor  ward,  charged  by  Civil  Code  of  1913, 
paragraph  1125,  with  keeping  the  ward's  property  without  sale 
thereof  except  by  order  of  court,  and  by  paragraph  1123  having 
power  over  the  ward's  person  and  property  until  other  order  of 
court,  who,  after  the  court  had  given  her  custody  to  another,  and 
who  under  paragraph  1127  might  be  removed  for  abuse  of  his  trust 
or  for  failure  or  incapacity  to  perform  his  duties,  would  not  be  re- 
moved because  of  his  presentation  to  the  court  of  a  claim  against 
the  estate,  since  that  was  no  abuse  of  his  trust;  nor  for  failure  to 
provide  the  ward  a  suitable  house  to  live  in  and  funds  for  common 
necessities,  since  after  he  was  deprived  of  her  custody  that  duty 
rested  upon  the  special  guardian. 

[As  to  removal  of  guardian  as  vesting  in  discretion  of  court,  see 
note  in  Ann.  Gas.  1912C,  868.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Yuma.    Prank  Baxter,  Judge.    AflSrmed. 

Messrs.  Wupperman  &  Wupperman,  for  Appellant. 

Messrs.  Baker  &  Baker,  for  Appellee. 

CUNNINGHAM,  J.— Appellant,  Mary  A.  Wupperman,  as 
guardian  ad  litem  of  Emma  J.  Harris,  a  minor,  filed  a  peti- 
tion in  the  lower  court  on  January  19,  1915,  alleging  that 
William  H.  Lyon  was  the  duly  appointed,  qualified  and  act- 
ing guardian  of  the  estate  of  said  minor,  and  that  Lena  R. 
White  is  hy  order  of  the  court  the  custodian  of  the  person 
of  the  said  minor,  and  has  been  in  the  actual  custody  and  con- 
trol of  said  minor  since  about  the  fifteenth  day  of  April,  1913, 
and  that  the  whole  estate  of  said  minor  consists  of  unproduc- 
tive real  estate.  The  guardian,  Lyon,  is  the  stepfather  to 
the  minor,  and  Lena  R.  White,  the  minor's  custodian,  is  her 
grandmother.  The  ward  was  19  years  of  age  when  the  peti- 
tion was  filed.  By  a  prior  order,  upon  the  consideration  by 
the  court  of  the  minor's  expressed  preference,  William  H. 
Lyon  was  appointed  the  guardian  of  the  person  and  estate  of. 
the  said  minor.  The  alleged  grounds,  for  his  removal  are : 
That  the  guardian  presented  illegal  claims  against  the  estate 
of  the  minor,  which  claims  were  rejected  by  the  court,  and 
that  such  illegal  claims  amounted  to  an  abuse  of  his  trust  by 
the  guardian.    And  that  the  guardian  has  failed  to  perform 
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the  duties  of  his  oflSce,  because  he  ''fails  to  provide  and  fur- 
nish a  suitable  house  to  live  in,  or  any  house  at  all,  for  your 
petitioner.  He  failed  and  neglected  to  pay  the  state  and 
county  taxes  assessed  against  her  said  property.  ...  He  re- 
peatedly failed  and  refused  to  furnish  funds  for  her  common 
necessaries  of  life  such  as  shoes,  clothing  and  groceries,'*  etc. 
The  guardian  admits  having  presented  a  claim  against  the 
estate  of  the  minor,  and  admits  that  the  court  refused  to  order 
the  real  estate  sold  in  order  to  pay  such  claims,  and  alleges 
that  the  matter  has  been  finally  adjudicated  against  his  con- 
tention as  alleged  in  the  petition.  He  alleges  that  all  the 
money  and  other  items  furnished  the  minor  by  him  were  fur- 
nished from  his  private  property,  and  the  estate  of  the  minor 
has  never  repaid  any  part  of  the  same.  Upon  a  full  hearing 
of  the  evidence  the  court  refused  to  remove  the  guardian  and 
dismissed  the  petition.  Prom  which  orders  and  judgment  the 
petitioner  has  appealed. 

The  petitioner  offered  in  evidence  a  letter  written  by  the 
minor,  of  date  of  April  12,  1913,  addressed  to  Lena  R.  White, 
the  grandmother,  in  which  letter  the  writer  set  forth  her  men- 
tal state  as  alarming,  and  that  this  condition  was  brought 
about  from  the  acts  of  her  guardian,  the  appellee,  by  reason 
of  his  having  forcibly  removed  her  from  her  grandmother's 
house  to  his  ranch  home  in  the  country.  Upon  objection  this 
letter  was  rejected,  and  the  ruling  rejecting  the  letter  is  made 
the  first  assignment  of  error.  The  appellant  contends  that  the 
letter  was  competent  evidence  of  the  child 's  mental  condition, 
and  was  erroneously  rejected.  The  ruling  was  without  error. 
The  child 's  mental  condition  is  not  involved  in  this  proceeding. 

Another  reason  that  the  letter  was  incompetent  as  evidence 
is  that  from  the  petition  it  appears  that  at  the  date  of  the 
writing  of  the  letter  William  H.  Lyon  was  the  guardian  of  the 
person  of  the  minor  as  well  as  of  her  estate,  and  that  fact 
appearing  he  had  the  authority,  under  paragraph  1974  of  the 
Civil  Code  of  Arizona  of  1901,  in  his  discretion  to  fix  the  resi- 
dence of  the  ward  at  any  place  within  the  state,  and  he  was 
charged  with  the  custody  of  the  ward  by  the  same  statute. 
See  paragraph  1124,  Civil  Code  of  Arizona  1913. 

By  the  provisions  of  paragraph  1973  of  the  Civil  Code  of 
1901,  he,  having  been  appointed  such  guardian  by  the  court, 
had  power  over  the  person  and  property  of  the  ward  until 
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otherwise  ordered.  The  petition  discloses  the  fact  that  the 
court  otherwise  ordered  the  child  into  the  custody  of  Lena  B. 
White  on  about  April  15,  1913,  and  since  that  order  was  made 
the  petitioner  makes  no  complaint  of  the  appellee's  interfer- 
ence with  the  custody  of  the  ward. 

The  said  order  transferring  the  custody  of  the  person  of 
the  ward  to  the  grandmother  foreclosed  all  grounds  of  com- 
plaint arising  from  the  mental  condition  of  the  child  while 
the  appellee  had  her  in  his  custody  as  her  guardian.  All  the 
relief  demanded  upon  that  ground  was  granted,  and  the  matter 
was  finally  closed  by  the  order  of  the  court. 

The  petitioner  has  treated  the  relation  of  the  ward  to  the 
guardian  Lyon  as  that  of  general  guardian  of  the  person  and 
estate,  and  his  ward.  The  facts  in  the  record  will  not  admit 
of  such  interpretation.  When  the  court  ordered  the  ward  out 
of  the  custody  of  Lyon  and  gave  her  custody  to  Lena  R.  White, 
her  grandmother,  the  court,  in  fact,  thereby  appointed  Lena 
E.  White  the  special  guardian  of  the  person  of  the  minor. 
The  parties  and  the  court,  so  far  as  this  record  discloses,  have 
so  treated  that  order.  To  all  intents  and  purposes  of  this 
case,  when  that  order  was  made,  and  pursuant  thereto,  Lena 
E.  White  took  the  custody  of  the  minor,  she  became  and  now 
remains  the  de  facto  guardian  of  the  person  of  Emma  J. 
Harris  and  as  such  is  charged  with  the  custody  of  the  ward, 
and  **must  look  to  her  support,  health  and  education.'*  She 
'*may  fix  the  residence  of  the  ward  at  any  place  within  the 
state.  ..."    Paragraph  1124,  Civil  Code  1913. 

The  duty  of  the  guardian  of  the  property  is  that  he  "must 
keep  safely  the  property  of  his  ward.  He  must  not  permit 
any  unnecessary  waste  or  destruction  of  the  real  property, 
nor  make  any  sale  of  such  property  without  the  order  of  the 
court,  but  must,  so  far  as  it  is  in  his  power,  maintain  the  same, 
with  its  buildings  and  appurtenances  out  of  the  income  or 
other  property  of  the  estate,  and  deliver  it  to  the  ward,  at  the 
close  of  his  guardianship,  in  as  good  condition  as  he  received 
it.''     Paragraph  1125,  Civil  Code  1913. 

Lyon  was  appointed  guardian  of  the  person  and  estate  of 
the  minor  Harris  by  the  court,  and  as  such  guardian  under 
such  appointment  he  had  power  over  the  person  and  prop- 
erty of  the  ward,  until  the  court  otherwise  ordered.  Para- 
graph 1123,  Civil  Code  1913.    The  court  did  otherwise  order 
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about  April  15,  1913,  and  thereafter  Lyon's  duties  extended 
no  further  than  that  of  guardian  of  the  estate  and  as  limited 
by  paragraph  1125  of  the  Civil  Code  of  1913,  supra. 

Paragraph  1127  of  the  Civil  Code  of  1913  prescribes  the 
causes  for  which,  if  existing,  a  guardian  may  be  removed. 
They  are: 

**  (1)  For  abuse  of  his  trust.  (2)  For  a  continued  failure 
to  perform  his  duties.  (3)  For  incapacity  to  perform  his 
duties** — ^and  other  causes  not  important  to  notice  here. 

The  appellant  seems  to  contend  that  the  first  and  second 
causes  for  removal  exist,  viz.,  the  guardian  has  abused  his 
trust  and  continued  in  failure  to  perform  his  duties. 

The  abuse  of  trust  complained  of  is  the  presentation  by  him 
of  a  claim  against  the  estate  which  was  disallowed  by  the 
courts.  To  abuse  his  trust  must  mean  that  the  trust  has  been 
employed  for  some  unlawful  object,  and  not  to  effect  the  pur- 
pose for  which  it  was  conferred;  in  other  words,  a  perversion 
of  the  trust.  So  underatood,  there  is  no  evidence  in  the  record 
that  the  guardian  has  employed  his  trust  relation  to  some 
unlawful  object  and  not  to  effect  the  purpose  for  which  it 
was  conferred.  True,  he  made  a  claim  against  the  estate,  but 
submitted  his  claim  to  the  proper  authority  for  allowance. 
This  is  no  evidence  of  an  abuse  of  his  trust. 

Before  the  appellee-guardian  can  be  held  to  have  continued 
in  his  failure  to  perform  any  duty,  the  duty  must  exist.  He 
is  charged  as  having  failed  to  furnish  the  ward  with  neces- 
saries.suited  to  her  station  in  life  after  he  had  been  relieved 
of  the  custody  of  the  minor.  He  was  under  no  such  duty  as 
guardian  of  her  estate.  That  duty,  under  the  statutes  supra, 
rests  upon  the  guardian  of  the  person,  subject,  of  course,  to 
the  existence  of  property  applicable  to  the  purpose,  and  the 
appellee  Lyon  was  relieved  of  that  duty  when  the  custody  of 
the  ward  was  transferred  to  Lena  R.  White,  the  grandmother. 

Even  if  Lyons  is  to  be  considered  the  legal  guardian  of  the 
person  of  the  ward,  he  is  under  no  legal  duty  to  furnish  sup- 
port to  the  ward  out  pf  property  other  than  property  belong- 
ing to  the  estate  of  the  ward  under  his  control  and  subject  to 
be  applied  to  that  purpose.  The  parties  concede  that  the 
guardian  of  the  estate  has  received  no  income  from  the  lands 
of  the  estate  or  otherwise.  Without  such  income,  or  property 
belonging  to  the  estate  subject  to  be  applied  to  that  purpose, 
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the  guardian  is  under  no  legal  duty  to  appropriate  his  pri- 
vate estate  to  the  support  of  the  ward.  Upon  the  facts  set 
forth  in  the  petition  and  conceded  on  the  trial,  which  the  peti- 
tioner cannot  dispute,  the  guardian  of  the  estate  of  the  minor 
was  not  subject  to  removal,  because  the  grounds  set  forth  were 
not  sustained  by  the  proof,  as  ruled  by  the  lower  court. 

We  find  no  error  in  the  record,  and  therefore  the  order  and 
judgment  are  affirmed. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


[Criminal  No.  395.    Filed  December  11,  1915.] 
[153  Pae.  451.J 

In  the  Matter  of  Proceedings  Against  E.  B.  SIMS,  Warden, 
for  Contempt.  STATE,  at  the  Relation  of  WILEY  E. 
JONES,  Attorney  General,  Appellant,  v.  R.  B.  SIMS, 
Respondent. 

1.  Pardon  —  Death  Sentence  —  Powee  to  Suspend. —  Penal  Code  of 

1913,  section  1140,  placing  the  powef  in  the  Governor  to  suspend 
the  execution  of  a  death  sentence,  means  that  he  may  exercise  such 
power  upon  the  request  of  the  board  of  pardons  and  paroles. 

2.  Pardon — Death  Sentence — Power  to  Suspend — Superintendent  of 

State  Prison. — Penal  Code  of  1913,  section  1140,  gives  power  to 
the  superintendent  of  the  state  prison  to  suspend  the  execution  of 
a  death  sentence  only  on  the  conditions  and  for  the  reasons  set  forth 
'4n  the  six  succeeding  sections." 

3.  Pardon — Death   Sentence — Power   to   Suspend — Verdict. — ^Under 

Penal  Code  of  1913,  sections  1140-1144,  providing  for  an  Inquiry 
by  a  jury  into  the  sanity  of  a  person  sentenced  to  death  and  in 
the  custody  of  the  superintendent  of  the  state  prison  for  execution, 
upon  notice  by  the  superintendent  to  the  county  attorney,  the  power 
of  the  superintendent  to  suspend  execution  of  sentence  provided  for 
in  paragraph  1140  is  given  only  upon  the  verdict  of  the  jury,  trying 
such  sanity  issue,  that  the  prisoner  is  insane. 

[As  to  power  of  court  to  suspend  sentence  in  criminal  case,  see 
note  in  Ann.  Gas.  1912B,  1192.] 

4.  Pardon — Death  Sentence — Suspension — Order. — Such  authority  of 

a  superintendent  of  a  state  prison  to  suspend  the  execution  of  a 
death  sentence  is  an  order  of  the  court,  based  upon  a  verdict  by 
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the  jury  trying  the  sanity  issue,  as  provided  in  Penal  Code  of  191 3, 
section  1143. 

5.  Pardon — Death  Sentenct — Suspension — Power  of  State  Prison 

Superintendent. — If  the  proceedings  to  try  the  prisoner's  sanity 
under  Penal  Code  of  1913,  section  1140  et  seq.,  are  initiated  at  a 
time  too  late  to  be  determined  before  the  expiration  of  the  death 
warrant,  the  superintendent  has  no  power  to  suspend  execution  of 
the  death  sentence,  such  power  residing  in  the  Qovernor  alone  upon 
the  recommendation  of  the  board  of  pardons  and  paroles. 

6.  Criminal   Law — Death    Sentence — Suspension — Sanity    Trial. — 

The  summary  trial  of  the  question  of  the  prisoner's  sanity,  under 
Penal  Oode  of  1913,  section  1141  et  seq.,  can  only  take  place  when 
the  prisoner  has  become  insane  after  his  delivery  to  the  superin- 
tendent 

7.  Pardon  —  Death  Sentence  —  Suspension  —  State  Prison  Superin- 

tendent.— The  superintendent  of  a  state  prison,  has  no  power,  un- 
der Penal  Code  of  1913,  section  1141,  to  suspend  execution  of  a 
prisoner's  death  sentence  by  virtue  of  his  opinion  that  the  prisoner 
was  insane  at  the  time  of  his  trial  for  the  crime. 

8.  Contempt — When  Purged. — The  court  may,  in  a  proper  case,  accept 

the  disavowal  of  intentional  misconduct  of  one  in  contempt  of  court 
for  disobedience  to  its  order,  as  purging  the  contempt. 

Proceedings  in  contempt.    Respondent  discharged. 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  Leslie  C. 
Hardy  and  Mr.  Geo.  W.  Harben,  Assistant  Attorneys  General, 
for  Plaintiff. 

Mr.  George  J.  Stoneman  and  Messrs.  O'Connor  &  Conmy, 
for  Respondent. 

ROSS,  C.  J. — This  proceeding  grows  out  of  the  case  of 
the  State  of  Arizona  v.  William  Faltin,  upon  the  following 
facts:  On  the  twenty-fifth  day  of  January,  1913,  a  jury  of 
Maricopa  county  found  William  Faltin  guilty  of  murder  in 
the  first  degree,  and  fixed  the  penalty  at  death.  Faltin  prose- 
cuted an  appeal  from  the  judgment  of  conviction  to  this  court. 
Pending  the  appeal  he  was  in  charge  of  the  respondent,  Sims, 
at  the  state  prison  at  Florence.  On  September  23,  1915,  the 
judgment  of  the  superior  court  of  Maricopa  county  was 
affirmed  by  this  court,  and,  the  time  fixed  by  such  judgment 
for  the  execution  thereof  having  passed  before  the  decision 
of  the  supreine  court  on  appeal,  this  court  in  its  judgment  of 
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affirmance,  as  is  made  its  duty  in  such  cases  by  paragraph 
1177  of  the  Penal  Code  of  1913,  fixed  the  time  when  the  origi- 
nal sentence  of  death  should  be  executed,  and  caused  a  copy 
of  such  judgment,  duly  certified  by  the  clerk  of  this  court, 
to  be  delivered  to  the  respondent,  who  was  then  and  is  now 
the  superintendent  of  the  state  prison,  the  said  copy  of  judg- 
ment being  made  by  law  sufficient  authority  to  the  superin- 
tendent for  the  execution  of  the  said  William  Faltin.  The 
time  fixed  by  said  judgment  for  the  execution  of  Faltin  was 
November  26,  1915.  On  the  27th  of  November  the  attorney 
general  filed  his  aflSdavit  in  this  court,  in  which  he  stated, 
.among  other  things  not  material  here,  that  the  respondent 
had  refused  to  comply  with  and  carry  out  the  order  and  direc- 
tions of  this  court  to  him  to  execute  the  sentence  of  death 
upon  Faltin  on  the  twenty-^ixth  day  of  November,  1915.  A 
citation  was  directed  to  regfiondent  to  show  cause,  if  any  he 
had,  why  he  should  not  be  punished  for  contempt  for  dis- 
obeying the  court's  judgment.  Respondent  answered  the  cita- 
tion and  order  to  show  cause  by:  (1)  Disavowing  any  inten- 
tion of  disobeying,  or  failure  to  obey,  the  order  or  process  of 
the  court;  (2)  admitting  that  he  received  the  certified  copy 
of  judgment  on  or  about  September  23,  1915,  commanding 
him  to  execute  Faltin  on  the  twenty-sixth  day  of  November, 
1915,  and  alleging  that  he  had  made  all  necessary  prepara- 
tions to  carry  out  the  order  of  the  court  as  directed,  and  that 
he  would  have  done  so  had  he  not,  on  the  twenty-fifth  day  of 
November,  1915,  received  a  statement  in  writing,  signed  by 
Dr.  W.  G.  Randell,  who  was  then,  and  had  been  for  a  long 
time  prior  thereto,  the  regular  physician  of  the  state  prison, 
obsei-ving  Faltin  for  the  purpose  of  determining  his  sanity, 
and  Dr.  0.  E.  Plath,  a  regularly  licensed,  reputable  and  quali- 
fied physician,  who  was  in  possession  of  full  knowledge  of 
the  facts  as  recited  to  hrm  by  Dr  Randell,  and  after  a  per- 
sonal examination,  said  statement  in  writing  being  to  the  effect 
that  said  physicians  were  of  the  opinion  that  from  all  of  the 
evidence  presented  to  them,  Faltin  was  insane,  with  the  recom- 
mendation that  steps  be  taken  to  determine  the  question ;  and 
(3),  believing  from  his  own  observation  and  the  expression 
of  opinion  of  the  physicians  that  there  was  good  reason  to 
believe  Faltin  to  be  insane,  he  on  November  25th  called  such 
fact  to  the  attention  of  the  county  attorney  of  Pinal  county, 
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as  provided  by  paragraphs  1141,  1142,  1143  and  1144  of  the 
Penal  Code  of  1913.  As  a  precedent  and  justification  for 
the  course  pursued  by  him  in  the  Faltin  Case,  respondent  sets 
forth  in  his  answer  the  steps  taken  by  the  attorney  general 
and  the  board  of  pardons  and  paroles  to  postpone  the  execu- 
tion of  one  Walter  Kermeen  pending  the  investigiation  of  his 
sanity,  in  which  it  is  shown  that  the  board  of  pardons  and 
paroles  co-operated  with  respondent  in  securing  a  reprieve  in 
the  Kermeen  Cctse  until  December  10,  1915,  to  permit  an  in- 
quiry into  his  sanity.  In  the  Kermeen  Case,  as  shown  by  the 
answer,  Dr.  Randell,  on  November  9th,  notified  the  board  that 
it  was  his  opinion  that  Kermeen  was  insane,  and  respondent 
appeared  before  the  board  on  November  12th  and  stated  that 
he  **was  convinced  fully  in  his  own  mind  that  Kermeen  is  now 
insane." 

The  question  of  respondent's  guilt  or  innocence  will  be  de- 
termined upon  the  affidavit  of  the  attorney  general  and  the 
answer  of  the  respondent.  The  answer,  not  having  been  trav- 
ersed by  the  attorney  general,  will  be  taken  as  true. 

It  is  the  contention  of  the  respondent,  as  we  understand  his 
answer,  that  he  was  acting,  in  not  executing  the  death  war- 
rant at  the  time  fixed,  in  accordance  with  the  spirit,  if  not 
the  letter,  of  the  law ;  that  the  power  to  suspend  the  execution 
in  the  manner  that  he  did  is  conferred  upon  him  by  the  statute. 
A  casual  consideration  of  the  statutes  should  have  convinced 
him,  or  anyone  searching  the  law,  that  he  is  mistaken  in  that 
view.     Paragraph  1140  of  the  Penal  Code  provides  that: 

**No  judge,  court,  or  officer,  other  than  the  Governor,  can 
suspend  the  execution  of  a  judgment  of  death,  except  the 
superintendent  of  the  state  prison,  to  whom  the  condemned 
person  is  delivered  for  execution,  as  provided  in  the  six  suc- 
ceeding sections,  unless  an  appeal  is  taken." 

It  will  be  seen  that  this  paragraph  places  the  power  of 
suspending  the  execution  of  a  judgment  of  death  in  the  Gov- 
ernor, meaning  thereby  that  the  Governor,  upon  the  request 
of  the  board  of  pardons  and  paroles,  may  reprieve  the  con- 
demned  person,  and  in  the  superintendent  of  the  state  prison 
on  the  conditions  and  for  the  reasons  set  forth  "in  the  six 
succeeding  sections."    Paragraph  1141  provides  that: 

*  *  If,  after  the  delivery  to  the  superintendent  for  execution, 
there  is  good  reason  to  believe  that  a  defendant,  under  judg- 


Digitized  by 


Google 


414  State  v.  Sims,  [17  Ariz. 

ment  of  death,  has  become  insane,  the  superintendent  must  call 
such  fact  to  the  attention  of  the  county  attorney  ...  in 
which  the  prison  is  situated,  whose  duty  it  is  to  immediately 
Sle  in  the  superior  court  of  such  county  a  petition,  stating 
the  conviction  and  judgment  and  the  fact  that  the  defendant 
is  believed  to  be  insane,  and  asking  that  the  question  of  his 
sanity  be  inquired  into." 

The  act  here  required  of  the  superintendent,  it  will  be  seen, 
does  not  have  the  effect  of  suspending  the  death  warrant. 
The  simple  and  plain  duty  of  the  superintendent  is  to  call  his 
belief  of  the  prisoner's  insanity  to  the  attention  of  the  county 
attorney,  whose  duty  it  is  to  initiate  proceedings  in  the  su- 
perior court,  so  that  the  question  of  the  sanity  of  the  person 
may  be  inquired  into.  For  that  purpose  **the  court  must  at 
once  cause  to  be  summoned  and  impaneled  from  the  regular 
jury  list  of  the  county,  a  jury  of  twelve  persons  to  hear  such 
inquiry." 

Paragraph  1142  provides  that  the  county  attorney  must 
attend  the  hearing,  and  that  he  may  produce  witnesses  before 
the  jury,  and  that  he  may  issue  subpoenas  in  his  own  name 
for  such  witnesses  as  he  may  require. 

Paragraph  1143  provides  that:  **The  verdict  of  the  jury 
must  be  entered  upon  the  minutes,  and  thereupon  the  court 
must  make  and  cause  to  be  entered  an  order  reciting  the  fact 
of  such  inquiry  and  the  result  thereof,  and  when  it  is  found 
that  the  defendant  is  insane  the  order  must  direct  that  he  be 
taken  to  the  state  asylum  for  the  insane,  and  there  kept  in 
safe  confinement  until  his  reason  is  restored." 

Paragraph  1144  provides  that:  '*If  it  be  found  that  the 
defendant  is  sane,  the  superintendent  must  proceed  to  execute 
the  judgment  as  specified  in  the  warrant ;  if  it  is  found  that 
the  defendant  is  insane,  the  superintendent  must  suspend  the 
execution,  and  transmit  a  certified  copy  of  the  order  men- 
tioned in  the  last  section  to  the  Governor,  and  deliver  the 
defendant,  together  with  a  certified  copy,  of  such  order,  to  the 
medical  superintendent  of  the  asylum  named  in  such  order." 

It  is  only  upon  the  verdict  of  the  jury  to  the  effect  that 
the  person  is  insane  that  the  superintendent  is  authorized  to 
suspend  the  execution.  He  has  no  power  to  determine  the 
question  of  the  prisoner's  sanity  or  insanity.  He  can,  if  he 
has  good  reason  to  believe  that  the  prisoner  has  become  in- 
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sane  since  his  delivery  to  the  prison,  only  call  such  fact  to  the 
attention  of  the  county  attorney,  and  the  law  evidently  con- 
templates that  he  shall  do  this  at  a  time  long  enough  before 
the  date  fixed  for  the  execution  of  the  death  warrant,  so  that 
the  judicial  inquiry  provided  for  may  be  had  before  the  death 
warrant  becomes  functus  officio,  or  at  least  in  time  to  secure 
a  reprieve. 

If  on  the  day  set  for  the  execution,  the  hearing  upon  the 
question  of  the  sanity  of  the  prisoner  has  not  been  had  and 
the  verdict  of  the  jury  entered  upon  the  minutes  of  the  court, 
and  no  reprieve,  commutation  or  pardon  has  been  granted, 
it  is  the  duty  of  the  superintendent  to  carry  into  effect  the 
judgment  of  the  court.  His  authority  for  suspending  the 
execution  is  an  order  of  the  court,  based  upon  the  verdict  of 
the  jury,  as  provided  in  paragraph  1143.  If  the  proceedings 
to  determine  the  question  of  the  prisoner's  sanity  are  initiated 
at  a  time  too  late  to  be  determined  before  the  expiration  of 
the  death  warrant,  upon  the  recommendation  of  the  board  of 
pardons  and  paroles  to  the  Governor,  he,  and  he  only,  may 
reprieve  the  death  sentence  to  some  future  date,  to  allow  the 
question  of  the  prisoner's  sanity  to  be  determined,  but  the 
superintendent  has  no  power  to  do  so. 

The  summary  trial  of  the  question  of  the  prisoner's  sanity, 
provided  for  in  the  above  paragraphs,  can  only  take  place 
w^hen  the  prisoner  ''has  become  insane"  after  his  delivery  to 
the  superintendent. 

The  question  of  Faltin's  sanity  at  the  time  of  his  trial  for 
murder  was  as  much  an  issue  before  the  jury  as  any  other 
issue  in  his  case,  and  the  verdict  of  guilty,  returned  by  the 
jury,  resolved  that  question  in  favor  of  his  sanity.  The  pre- 
sumption of  the  law  is  that  Faltin  was  sane  when  he  was 
delivered  to  the  superintendent,  and  this  presumption  is  irre- 
buttable. The  superintendent  of  the  prison  cannot  substitute 
his  opinion,  nor  the  opinion  of  physicians,  for  the  verdict  of 
the  jury  and  the  judgment  of  conviction,  and  say  in  his  judg- 
ment Faltin  was  insane  at  the  time  of  his  trial  and  conviction. 
The  certificate  of  the  physicians,  upon  which  respondent  relies 
for  a  justification  of  his  action,  is  as  follows : 

**We  certify  that  from  all  the  evidence  presented,  we  be- 
lieve William  Faltin  to  be  insane.  .  .  .  *' 
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Respondent  states  his  convictions  in  that  regard  in  his  an- 
swer as  follows : 

''Believing  that  there  was  and  now  is  good  reason  for  be- 
lieving the  said  William  Paltin  to  be  insane.  ..." 

It  is  not  shown  ''whether  the  mental  unsoundness  be  con« 
genital  or  a  result  of  arrested  mental  development,  of  religious 
excitement,  of  physical  disease,  of  old  agej  or  of  unknown 
causes;  whether  it  be  casual,  temporary,  or  permanent; 
whether  it  be  personal  or  hereditary ;  whether  it  be  manifest 
in  the  mildest  dementia  or  the  wildest  mania." 

The  insanity  of  the  prisoner  that  the  law  authorizes  the 
superintendent  to  call  to  the  attention  of  the  county  attorney 
is  insanity  that  is  recent  or  developed  after  his  delivery  to  the 
superintendent;  and,  as  before  said,  we  cannot  tell  from  the 
showing  made  by  the  defendant  whether  he  believed  the  pris- 
oner mentally  unsound  before  or  after  the  commission  of  the 
crime,  or  before  or  after  Faltin's  trial,  or  before  or  after  his 
commitment  to  the  state  prison.  The  difference  in  the  re- 
spondent's conduct  in  the  Kermeen  Case  and  in  the  Faltin 
Case  is  very  marked.  In  the  Kermeen  Case  he  solicited  the 
co-operation  of  the  board  of  pardons  and  paroles  to  secure  a 
reprieve  of  the  death  sentence  to  a  time  in  the  future,  so  that 
the  question  of  Kermeen 's  sanity  might  be  determined  before 
the  death  warrant  had  expired.  He,  himself,  did  not  suspend 
the  sentence  in  the  Kermeen  Case,  but  it  was  suspended  by 
virtue  of  a  reprieve  from  the  Governor,  upon  the  recom- 
mendation of  the  board  of  pardons  and  paroles.  Steps  were 
taken  in  the  Kermeen  Case,  in  which  the  respondent  partici- 
pated, long  enough  before  the  day  set  for  his  execution  to 
preserve  and  keep  alive  the  death  warrant  by  means  of  a 
reprieve.  No  such  orderly  or  regular  proceeding  was  pursued 
in  the  Faliin  Case,  but  the  respondent,  without  warrant  or 
authority  of  law,  on  his  own  initiative,  suspended  the  execu- 
tion and  permitted  the  death  warrant  to  become  functus 
officio. 

What  seems  passing  strange  and  incomprehensible  is  that 
the  discovery  oif  Faltin 's  insanity  should  have  been  made  so 
near  the  time  fixed  for  his  execution,  and  that,  too,  upon  a 
legal  holiday.  Thanksgiving,  made  by  our  Constitution  a  non- 
judicial day.  Indeed,  although  the  respondent  says  in  his  an- 
swer that  he  called  the  attention  of  the  county  attorney  of 
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Pinal  county  to  his  belief  of  the  prisoner's  insanity  on  the 
25th  of  November,  this,  being  a  legal  holiday,  rendered  im- 
possible any  action  to  be  taken  before  the  very  day  set  for  the 
•execution.  Had  Paltin  but  recently  been  committed  to  the 
custody  of  the  superintendent  of  the  prison,  the  discovery  of 
his  mental  unsoundness  at  so  late  a  date  would  not  cause  so 
much  wonder  and  surprise,  but  the  facts  are  that  Faltin  had 
been  in  the  care,  custody  and  under  the  observation  of  the 
respondent  almost  three  years.  It  would  seem  that  at  the 
time  the  death  warrant  was  delivered  to  the  superintendent, 
to  wit,  September  23,  1915,  he  would  have  had,  and  the  physi- 
cian of  the  state  prison  would  have  had,  ample  opportunity 
to  have  known  whether  Paltin  was  insane  or  not.  More  than 
60  days  elapsed,  after  his  reception  of  the  death  warrant,  be- 
fore the  day  fixed*  for  the  execution  thereof.  It  would  appear 
not  unreasonable  t©  expect  and  require  one  whose  duty  it  was 
to  act  in  the  premises  to  select  a  date  early  enough  that  the 
law's  mandate  might  be  carried  out,  rather  than  to  select  a 
date  that  could  have  no  other  effect  than  to  frustrate,  annul 
and  defeat  the  law's  demands. 

Of  course,  it  must  be  understood  that  men's  opinions  and 
wishes  cannot  be  substituted  and  made  to  take  the  place  of 
the  law;  that  this  is  a  government  of  laws,  and  not  of  men, 
and  that  those  persons  whom  the  people  have  chosen  to  exe- 
cute the  laws  must  do  so,  however  disagreeable  or  repugnant  to 
their  wishes  it  may  be.  It  is  not  a  jealousy  of  our  processes 
that  calls  forth  this  expression,  but  jealousy  of  the  law  as  it 
exists.  The  people  and  their  representatives  make  the  laws, 
and  their  observation  and  enforcement  is  the  only  sure  test 
of  loyalty  and  certain  guaranty  of  the  perpetuity  of  our 
government. 

The  respondent  in  his  answer,  and  also  by  counsel  who  rep- 
resented him,  disavowed  any  purpose  or  intent  to  disobey  the 
•order  and  judgment  of  the  court.  That  he  is  guilty  of  a  viola- 
tion of  the  commands  and  directions  of  the  death  warrant 
issued  by  this  court  seems  quite  certain.  We  have,  however, 
taken  into  consideration  the  fact  that  he  is  not  learned  in 
the  law  and  might,  therefore,  have  misconceived  his  duties  in 
the  premises  and,  without  any  disrespect  to  the  court  or  its 
order,  or  to  the  law,  have  fallen  into  the  error  of  doing  as  he 
did.    We  cannot  know  the  secrets  of  his  heart  nor  the  opera- 
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tions  of  his  mind.  We  would  prefer  to  err  on  the  side  of 
mercy  rather  than  to  punish  one  the  quality  of  whose  guilt 
is  not  certainly  known  to  be  knowingly  disobedient.  Also  the 
well-known  probity  and  veracity  of  the  respondent  are  ele- 
ments in  his  favor.  We  therefore  accept  the  respondent's 
disavowal  of  any  intention  to  disobey  the  judgment  of  this 
court  at  its  full  measure  and  give  it  the  force  and  effect  of 
i)urging  the  contempt.  Courts  have  sometimes  accepted  dis- 
avowals, when  satisfied  of  their  sincerity,  and  discharged  the 
accused  without  the  imposition  of  any  fine  or  imprisonment. 
9  Cyc.  26. 
The  respondent  is  therefore  discharged. 

FRANKLIN,  J.,  concurs. 

CUNNINGHAM,  J. — I  concur  specially  in  the  order  dis^ 
charging  the  respondent. 

I  do  not  concur  in  the  purpose  of  the  proceeding,  nor  in  the 
interpretation  placed  on  the  statutes  involved ;  nor  in  the  rea- 
sons given  by  the  majority  of  the  court  for  the  order.  My 
reasons  I  will  withhold,  because  I  deem  the  ends  of  justice 
have  been  met  by  the  discharge  of  the  respondent,  and  the 
occasion  does  not  exist  calling  for  the  reasons  of  the  minority 
member  of  the  court. 


[Civil  No.  1465.     Filed  December  22,  1915.] 
[153  Pac.  767.] 

In  the  Matter  of  the  Estate  of  MARY  A.  B.  TYRRELL^ 
Deceased.  LOUISA  H.  KNAUPF,  MATILDA  F. 
PEARSON  and  W.  H.  PEARSON,  Appellants,  v.  A.  H. 
DAVIDSON,  Administrator,  Appellee. 

1.  Wills — Eight  of  Testamentaey  Disposition — Statutory  Origin. — 
The  right  to  make  a  testamentary  disposition  of  property  is  purely 
of  statutory  creation,  and  is  available  only  on  strict  compliance, 
with  the  requirements  of  the  statute. 
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2.  Wills — CSonstruction — Intent  op  Testator. — A  valid  will  will  be 

construed  to  give  effect  to  the  intention  of  the  testator  if  it  is  law- 
ful and  ascertainable. 

[As  to  intent  of  testator  as  test  of  validity  of  will,  see  note 
in  89  Am.  St.  Rep.  488.] 

3.  Wills — ''Holographic    Will" — Necessity    por    Signature. — ^Under 

the  statute  of  wills,  requiring  that  the  instrument  be  authenticated 
by  the  signature  of  the  testator,  where  decedent  wrote  at  the  head 
of  a  sheet  of  note  paper,  "This  is  my  last  and  only  will.  If  I  should 
make  another  later  I  will  destroy  this  one."  thereafter  noting  the 
disposition  she  desired  made  of  her  property,  but  not  signing  the 
sheet,  which  she  placed  in  an  envelope,  indorsing  it:  "This  is  my  last 
and  only  Will.  To  be  opened  and  acted  upon  by  the  Officers  of  the 
Humane  Society  in  Phoenix.  [Signed]*  Miss  M.  A.  R.  Tyrrell" — 
there  was  no  valid  "holographic  will,"  the  essentials  of  which  are 
that  the  paper  express  a  testamentary  disposition  of  property  and 
be  wholly  written  and  signed  by  the  testator,  whieh  may  be  proved 
as  other  private  writings,  since  the  signed  writing  on  the  envelope 
was  not  a  will,  while  that  on  the  note  paper  was  not  signed,  there 
being  no  sufficient  connection  between  the  instruments  to  incorpo- 
rate them. 

4.  Wills  —  Holographic  Will  —  Necessity  por  Signature. — ^Where  a 

testator  writes  and  signs  her  name  upon  an  envelope,  stating  that  her 
last  will  will  be  found  among  her  effects  in  a  certain  trunk,  and 
is  so  precise  in  the  description  of  the  paper  that  there  can  be  no 
doubt  of  its  identification,  the  instrument,  being  found  in  the  desig- 
nated place  unsigned,  cannot  be  admitted  to  probate  as  a  holo- 
graphic will  on  account  of  the  omission  to  sign  it. 

5.  Wills — Holographic  Will — Necessity  por  Purlication  and  At- 

testation.— Under  the  statute  there  is  no  necessity  for  publication 
of  holographic  wilhi  by  signing  and  acknowledgment  or  for  the  at- 
testation of  witnesses. 

6.  Wills — Vaijdity — Inscription  on  Detached  Sheets. — A  valid  will 

may  be  made  on  detached  sheets  of  paper,  coherence  and  internal 
sense  being  sufficient  to  connect  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Maricopa.  J.  C.  Phillips,  Judge.  Reversed  and 
remanded. 

Mr.  R.  M.  Fleming,  for  Appellants. 

Mr.  J.  H.  Langston,  for  Appellee. 

FRANKLIN,  J.— This  is  a  contest  of  the  validity  of  a  Tvill 
made  after  its  admission  to  probate.     The  will  was  admitted 
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to  probate  without  a  contest,  and  this  appeal  is  from  the  judg- 
ment or  order  of  the  superior  court  refusing  to  revoke  the 
probate  thereof. 

It  is  first  contended  that  there  was  no  showing  of  testa- 
mentary capacity.  This  matter  was  gone  into  at  the  prelimi- 
nary hearing,  and  the  evidence  in  the  record  is,  we  think,  suf- 
ficient, prima  facie,  to  establish  testamentary  capacity  in  the 
absence  of  any  evidence  to  the  contrary.  The  evidence  in 
the  record  is  confined  to  testamentary  capacity  and  the  proof 
of  handwriting.  The  next  contention  is  that  the  paper  pro- 
pounded for  probate  as  the  holographic  will  of  M.  A.  R.  Tyr- 
rell was  not  executed  with  the  formalities  required  by  the 
statute. 

M.  A.  R.  Tyrrell,  a  woman,  was  a  resident  and  property 
owner  in  Maricopa  county,  Arizona,  and  died  in  Phoenix. 
After  the  death  of  Miss  Tyrrell,  a  search  was  made  among 
her  effects,  and  in  a  trunk  belonging  to  her  there  was  found 
a  writing  inclosed  in  an  unsealed  envelope.  This  writing  is 
on  a  piece  of  note  paper  such  as  a  woman  might  use  in  her 
social  correspondence.  This  sheet  of  note  paper  is  folded 
so  as  to  make  four  pages.  The  front  or  first  page  of  the  note 
paper  at  its  top  bears  an  embossed  coat  of  arms  upon  which 
is  a  legend  printed  in  the  French  language.  The  writing  in 
question  covers  the  first  and  second  pages  of  the  note  paper 
and  also  the  third  page  thereof,  except  for  a  space  of  about 
three  inches  at  the  end,  which  space  is  blank.  The  fourth  or 
last  page  of  the  note  paper  is  blank.  The  unsealed  envelope 
in  which  the  writing  on  the  note  paper  was  found  is  of  the 
same  quality  and  color  as  that  of  the  note  paper.  The  writ- 
ing beginning  on  the  first  sheet  of  the  note  paper  is  as  follows : 

**This  is  my  last  and  only  Will.  If  I  should  make  another 
later  I  will  destroy  this  one  [Separating  these  expressions 
from  those  to  follow  there  is  a  line  in  ink  drawn  horizontally 
across  the  sheet  and  passing  through  the  legend  printed  on 
the  coat  of  arms.     The  writing  proceeds:] 

**When  I  die  I  wish  that  a  lot  in  a  cemetery  in  the  town 
where  I  die  be  bought  for  me  to  have  decent  burial,  after  that 
whatever  I  die  possessed  of,  of  any  kind,  sort  or  description 
to  be  taken  charge  of  by  the  officers  of  the  Society  for  the 
Prevention  of  Cruelty  to  Animals  in  Phoenix  or  in  other 
words  by  the  Humane  Society  and  be  used  for  the  benefit  of 
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that  Society  and  for  no  other  purpose.  The  home  I  leave, 
1510  East  Washington  St.,  the  deed  for  which  is  recorded, 
unless  I  sell  it  in  the  meantime,  to  be  used  for  a  permanent 
home  for  sick,  homeless  and  friendless  dumb  animals  espe- 
cially cats,  dogs  and  horses  If  it  is  not  a  suitable  one  and 
can  be  disposed  of  to  advantage,  that  is  to  be  done  and  a  suit- 
able one  provided  All  pet  dumb  animals  that  I  leave  are  to 
be  taken  the  best  care  of  till  they  die  a  natural  death  and  I 
request  the  officers  of  the  Humane  Society  to  see  that  my 
wishes  are  faithfully  carried  out  I  leave  nothing  to  any 
person  or  persons  and  I  owe  no  debts.  All  papers  proving 
my  rights  will  be  found  in  one  of  my  trunks  and  perhaps  a 
little  loose  money.  Any  of  my  personal  effects  that  cannot 
be  sold  to  add  to  the  fund  to  be  put  with  my  private  papers 
and  burned." 

On  the  envelope  this  writing  appears : 

**This  is  my  last  and  only  Will.  To  be  opened  and  acted 
upon  by  the  Officers  of  the  Humane  Society  in  Phoenix. 

'*  [Signed]    Miss  M.  A.  R.  TYRRELL." 

The  evidence  discloses  that  the  writing  on  the  note  paper 
and  that  on  the  envelope  is  wholly  written  by  the  deceased. 
These  two  separate  pieces  of  paper  were  propounded  to- 
gether for  probate  as  the  last  will  and  testament  of  the  said 
M.  A.  R.  Tyrrell.  Having  been  admitted  to  probate  certain 
interested  persons  filed  a  petition  in  writing  containing  alle- 
gations against  the  validity  of  the  will,  and  praying  that  the 
probate  thereof  be  revoked.  On  the  hearing  the  superior, 
court  refused  to  revoke  the  probate  of  the  will;  hence  this 
appeal. 

Having  disposed  of  the  first  contention,  the  second  point 
disputed  directs  our  attention  to  the  establishment  of  the 
finality  or  completeness  of  the  act  of  making  a  will  and  not 
to  the  rules  governing  the  construction  of  a  will  when  the  act 
of  making  it  is  established  as  final  and  complete.  In  other 
words,  to  the  construction  of  the  statute  governing  the  exe- 
cution of  a  will,  and  not  to  the  construction  of  a  will  executed 
in  conformity  with  the  statute.  In  short,  what  is  the  inten- 
tion of  the  legislature  as  expressed  in  the  language  of  the 
statute  with  reference  to  the  formalities  required  in  the  exe- 
cution and  authentication  of  a  valid  will,  and  does  the  paper 
propounded  for  probate  show  a  compliance  with  the  statute? 
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In  the  law  governing  wills  it  is  elementary  that  the  right 
t6  make  a  testamentary  disposition  of  one's  property  is 
purely  of  statutory  creation,  and  is  available  only  on  com- 
pliance with  the  requirements  of  the  statute.  Estate  of  Sen- 
man,  146  Cal.  455,  106  Am.  St.  Rep.  53,  2  Ann.  Cas.  726,  80 
Pac.  700.  When  a  will  is  executed  with  the  formalities  re- 
quired by  the  statute  and  it  has  been  admitted  to  probate, 
then  it  will  be  construed  so  as  to  give  effect  to  the  intention 
of  the  testator,  if  that  intention  be  lawful,  and  if  such  inten- 
tion can  be  ascertained.  This  is  the  paramount  rule  to  which 
all  others  must  yield. 

**When  a  will  is  proved  every  exertion  of  the  court  is  di- 
rected to  giving  effect  to  the  wishes  of  the  testator  therein 
expressed,  but  in  the  proving  of  the  instrument  the  sole  con- 
sideration before  the  court  is  whether  or  not  the  legislative 
mandates  have  been  complied  with."  In  re  Walker's  Estate, 
110  Cal.  387,  52  Am.  St.  Rep.  104,  30  L.  R.  A.  460,  42  Pac. 
815. 

A  person  may  undertake  to  make  a  will  and  do  certain  acts 
with  the  intention  of  thereby  executing  his  will,  leaving  un- 
done nothing  which  he  undertook  to  do  to  carry  out  that  in- 
tention ;  but  if  the  acts  done  do  not  include  everything  neces- 
sary under  our  statutes  for  the  execution  of  a  will  it  cannot 
be  admitted  to  probate  as  such.  If  the  statute  requires  the 
testator  to  sign  the  instrument  and  he  omits  to  sign  it,  though 
he  intended  to  do  so,  such  omission  may  not  be  cured  by  his 
intention.  The  omission  is  fatal  to  the  validity  of  the  will. 
The  omission  of  any  of  the  requirements  of  the  statute  will 
not  be  overlooked  on  the  ground  that  it  is  beyond  question 
that  the  paper  was  executed  by  the  decedent  as  his  will  while 
he  possessed  abundant  testamentary  capacity,  and  was  free 
from  fraud,  constraint  or  undue  influence,  and  there  is  no 
question  of  his  testamentary  purpose,  and  no  obstacle  to  car- 
rying it  into  effect  had  his  will  been  executed  in  the  manner 
prescribed  by  the  statute.  Estate  of  Rand,  61  Cal.  468,  44 
Am.  Rep.  555;  Estate  of  Walker,  110  Cal.  387,  52  Am.  St. 
Rep.  104,  30  L.  R.  A.  460,  42  Pac.  815 ;  Succession  of  Armant, 
43  La.  Ann.  310,  26  Am.  St.  Rep.  183,  9  South.  50;  Baker  v. 
Broum,  83  Miss.  793,  1  Ann.  Cas.  371,  36  South.  539 ;  War- 
wick V.  Warwick,  86  Va.  596,  6  L.  R.  A.  775,  10  S.  E.  843; 
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Sears  v.  Sears,  77  Ohio  St.  104,  11  Ann.  Cas.  1008,  17  L.  R.  A. 
(N.  S.)  353,  82  N.  E.  1067. 

In  Smee  v.  Bryer,  6  Moore  P.  C.  404,  cited  in  the  last  pre- 
ceding case,  it  is  said : 

'*It  may  happen,  even  frequently,  that  genuine  wills, 
namely,  wills  truly  expressing  the  intentions  of  the  testators, 
are  made  without  observations  of  the  required  forms;  and 
whenever  that  happens,  the  genuine  intention  is  frustrated  by 
the  act  of  the  legislature,  of  which  the  general  object  is  to 
give  effect  to  the  intention.  The  courts  must  consider  that 
the  legislature,  having  regard  to  all  probable  circumstances, 
has  thought  it  best,  and  has  therefore  determined,  to  run  the 
risk  of  frustrating  the  intentions  sometimes,  in  preference  to 
the  risk  of  giving  eflPect  to  or  facilitating  the  formation  of 
spurious  wills,  by  the  absence  of  forms.  It  is  supposed,  and 
that  authoritatively,  that  the  evil  of  defeating  the  intention 
in  some  cases,  by  requiring  forms,  is  less  than  the  evil  prob- 
ably to  arise  by  giving  validity  to  wills  without  any  form  in 
all  cases." 

Mr.  Justice  HENSHAW,  speaking  for  the  court,  in  Re  Es- 
tate of  Walker,  supra,  puts  it  in  another  way,  and  quite  as 
effectively.    He  says : 

''The  legislative  mandates  are  supreme,  and  there  is  no 
right  to  make  testamentary  disposition  except  upon  compli- 
ance with  those  mandates.  It  may  be  freely  conceded  that 
the  question  under  consideration  is  of  a  nature  purely  tech- 
nical, but  it  is  to  be  remembered  that  the  whole  subject  mat- 
ter of  the  execution  and  authentication  of  wills  is  technical 
and  nothing  else ;  and  it  must  not  be  forgotten  that  the  tech- 
nicalities are  those  which  the  law-making  power  has  the  right 
to  impose  and  has  imposed  upon  the  maker  of  a  will." 

The  legislature  has  not  attempted  to  prescribe  the  form  in 
which  the  testamentary  disposition  of  property  shall  be  ex- 
pressed, but  it  has  prescribed  the  formalities  which  must  at- 
tend the  execution  and  authentication  of  such  testamentary 
purpose.  Such  formalities  are  designed  to  prevent  fraud  and 
to  afford  means  to  determine  the  authenticity  of  wills,  and  a 
testator  who  would  deprive  an  heir  of  his  inheritance  must 
do  so  only  upon  the  conditions  prescribed  by  the  law.  The 
acts  necessary  to  be  performed  in  the  execution  of  a  will  dif- 
fer in  particulars  in  many  of  the  states  by  virtue  of  the  stat- 
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utes.  The  statutes  of  some  states  are  peculiar  to  themselves. 
In  some  jurisdictions  the  will  must  be  ** dated"  and  ** signed 
at  the  end  thereof."  And  in  Virginia  the  signing  of  a  will, 
to  be  a  sufficient  signing  under  the  statute,  must  be  such  as 
upon  the  face,  and  from  the  form  of  the  instrument,  appears 
to  have  been  intended  to  give  it  authenticity.  It  must  ap- 
pear that  the  name  was  regarded  as  a  signature,  and  that  the 
instrument  was  complete  without  further  signature,  and  the 
paper  itself  must  show  this;  extrinsic  evidence  not  being  ad- 
missible either  to  prove  or  disprove  it.  Waller  v.  Waller,  1 
Gratt.  (Va.)  454,  42  Am.  Dec.  564;  Ramsey  v.  Ramsey's  Exr,, 
13  Gratt.  (Va.)  664,  70  Am.  Dec.  438;  Roy  v.  Roy's  Exr,,  16 
Gratt.  (Va.)  418,  84  Am.  Dec.  696;  Succession  of  Armani, 
43  La.  Ann.  310,  26  Am.  St.  R«p.  183,  9  South.  50. 

The  difference  in  such  statutory  particulars  must,  of 
course,  produce  an  apparent  conflict  of  authority  to  one  who 
ignores  the  peculiarities  of  the  particular  statute  under  con- 
sideration, and  this  confusion  is  begotten  by  ignoring  the  dis- 
tinction between  the  intent  of  the  testator  in  expressing  his 
testamentary  purposes,  and  his  intent  with  reference  to  the 
act  by  which  he  authenticates  the  instrument  embodying  the 
expression  of  such  purposes  as  governed  by  the  statutory  re- 
quirement. The  index  of  this  intention  to  authenticate  a  will 
under  the  English  Statute  of  Victoria,  so  far  as  signing  is 
concerned,  which  has  been  copied  in  many  of  the  states,  is 
found  in  the  fact  alone  that  the  signature  is  placed  at  the 
end  of  the  instrument,  while  the  rule  in  Virginia  would 
authorize  the  probate  of  a  will  ''which  though  not  signed  at 
the  foot  or  end  might  be  signed  in  such  a  manner  as  to  afford 
internal  evidence  of  authenticity  equally  convincing. ' ' 

The  Arizona  statute  governing  the  execution  and  authenti- 
cation of  a  will  of  the  kind  involved  here  is  very  simple,  and 
has  not  seen  fit  to  incorporate  many  of  the  safeguards  consid- 
ered to  be  necessary  in  England  and  in  many  of  the  Amer- 
ican states.  But  the  Arizona  statute  does  require  that  the 
instrument  be  authenticated  by  the  signature  of  the  testator. 
Where  a  paper  is  propounded  as  a  holographic  will  the  essen- 
tial thing  is  that  the  paper  express  a  testamentary  disposition 
of  property  and  be  wholly  written  and  signed  by  the  testator, 
and  that  it  is  so  written  may  be  proved  iii  the  same  manner 
that  other  private  waitings  are  proved.    Paragraphs  1206, 
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1207,  747,  Civil  Code  1913.  Like  the  statute  of  frauds  it  is 
immaterial  where  the  signature  of  the  testator  is  placed  in 
the  will  if  it  was  placed  there  with  the  intention  of  authenti- 
cating the  instrument. 

Our  statute  does  not  designate  where  the  signature  shall  be 
placed  upon  the  instrument.  But  the  difficulty  here  is  that 
the  signature  is  not  placed  anywhere  upon  the  instrument. 
Neither  at  the  end  thereof,  nor  at  the  top,  nor  on  the  margin, 
nor  in  the  body  of  it.  The  writing  on  the  envelope,  which  is 
signed,  is  neither  dispositive  nor  testamentary  in  character. 
The  writing  on  the  note  paper,  which  is  dispositive  and  testa- 
mentary in  character  is  not  signed,  thoagh  more  than  a  page 
of  the  paper  is  left  blank.  The  writing  upon  the  envelope 
is  not  a  will  for  it  lacks  the  essential  features  of  a  will,  and 
the  writing  upon  the  note  paper  is  not  a  will  because  it  is  not 
signed.  There  is  no  connection  between  the  two  writings 
except  the  statement  made  upon  the  envelope  that  **This  is 
my  last  and  only  Will.  To  be  acted  upon  by  the  officers  of 
the  Humane  Society  in  Phoenix,"  and  the  expression  is  found 
upon  the  note  paper  that  **This  is  my  last  and  only  Will,  If 
I  should  make  another  later  I  will  destroy  this  one.*'  Con- 
sidering the  language  expressed  on  each  paper,  the  expression 
on  the  envelope  is  vague  arid  indefinite.  Whether  Miss  Tyr- 
rell intended  the  writing  on  the  envelope  to  be  a  mere  label 
or  distinguishing  mark,  or  that  she  meant  that  a  paper  would 
be  found  inclosed  bearing  her  signature  as  indicated,  or  that 
she  inadvertently-  placed  the  wrong  paper  in  the  envelope, 
or  whether  the  paper  inclosed  was  merely  a  draft  for  further 
consideration,  all  are  matters  of  speculation.  The  most  rea- 
sonable inference  to  be  drawn  is  that  she  was  unaware  of  the 
necessity  of  signing  the  paper  to  give  it  authenticity.  If  this 
is  not  so,  it  is  most  probable  that  she  would  have  signed  the 
paper  and  not  left  blank  more  than  a  page  thereof  when  such 
an  act  would  have  concluded  all  doubts  as  to  her  intention. 
But  had  Miss  Tyrrell  even  acknowledged  to  other  persons  that 
the  writing  on  the  note  paper  was  her  last  will  and  testament, 
and  after  her  death  the  paper  had  been  identified  and  offered 
for  probate,  it  could  not  be  proved  because  it  lacks  an  essen- 
tial required  by  statute,  to  wit,  her  signature.  For  in  the 
absence  of  a  compliance  with  the  statutory  provision  in  the 
matter  of  signing,  her  intention  to  sign  cannot  be  regarded. 
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So  if  she  had  written  and  signed  her  name  upon  the  en- 
velope stating  that  her  last  will  would  be  found  among  her 
^effects  in  a  certain  trunk,  and  had  been  so  precise  in  the  de- 
scription of  the  paper  that  there  could  be  no  doubt  of  its 
identification,  and  the  instrument  was  found  in  the  desig- 
nated place  unsigned,  it  could  not  be  admitted  to  probate  on 
account  of  the  omission  to  sign  it.  Her  intention  must  yield 
to  the  omission  of  a  statutory  requirement.  The  reference 
to  a  will  found  in  the  envelope  proves  only  that  she  recog- 
nized the  existence  of  a  will  at  the  time  the  reference  to  it  was 
made,  not  that  she  means  to  do  more  by  speaking  of  the  in- 
strument than  she  had  already  done  by  writing  it.  The  doc- 
trine of  incorporation  in  a  will  of  an  extrinsic  paper  by 
reference  which  obtains  in  England  and  many  of  the  states 
does  not  aid  the  matter  either.  The  doctrine  is  this :  When  a 
mill  is  duly  executed  in  conformity  to  the  statute,  the  testator 
may  expressly  refer  to  an  extrinsic  paper  then  existing,  and 
such  paper  may  be  incorporated  into  and  become  a  part  of 
the  will,  provided  the  instrument  referred  to  is  so  described 
as  to  manifest  distinctly  what  is  the  paper  that  is  meant  to 
be  incorporated.  See  authorities  cited  in  notes  to  the  case  of 
Bryan  v.  Bigelow,  in  volume  107  Am.  St.  Rep.,  at  page  71.. 

It  may  be  said  arguendo  that  the  usual  and  ordinary  mode 
of  signing  an  instrument  is  to  place  the  signature  at  the  foot 
or  end  thereof,  and  this  would  appear  to  be  the  natural  and 
logical  way  to  sign  it.  If  this  is  done  and  the  paper  con^ 
tains  a  testamentary  disposition  of  property  and  is  proved 
to  be  wholly  in  the  handwriting  of  the  testator,  it  would  ap- 
pear that  it  should  be  admitted  to  probate  without  further 
ado.  But  if  the  signature  is  not  found  in  the  usual  or  nat- 
ural place  for  signing,  but  does  appear  elsewhere  on  fhe  in- 
strument, at  the  top,  or  on  the  margin  or  in  the  body  of  it, 
such  a  signing  would,  from  its  very  nature,  be  an  equivocal 
act,  and  would  be  an  uncertain  indication  of  the  testator's 
intent  to  authenticate  the  instrument  by  signing  it  in  such 
manner.  In  holographic  wills,  under  our  statute,  there  is  no 
necessity  for  publication  by  the  signing  and  acknowledgment 
and  the  attestation  of  witnesses.  The  signing  of  it  is  the  only 
evidence  necessary  that  it  is  a  final  and  concluded  act.  But 
if  the  signature  is  so  placed  on  the  instrument  that  the  sign- 
ing is  an  equivocal  act,  and  it  appears  uncertain  whether  the 
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testator  intended  the  signature  to  be  his  final  and  concluded 
act,  then  further  and  satisfactory  evidence  of  such  intent 
would  perhaps  be  required. 

Thus  under  the  statute  of  frauds,  the  name  commonly  given 
to  the  statute,  29  Car.  II,  c.  3,  entitled  "An  Act  for  the  Pre- 
vention of  Frauds  and  Perjuries,"  is  the  leading  case  of 
Lemayne  v.  Stanley,  3  Lev.  1,  wherein  the  will  written  in  his 
own  hand  beginning,  *'In  the  name  of  God,  Amen,  I  John 
Stanley  make  this  my  last  will  and  testament,''  but  did  not 
subscribe  his  name  at  the  end  of  it,  but  did  publish  and  have 
it  subscribed  by  three  witnesses  in  his  presence,  was  held  to 
be  a  good  will;  *'for  being  written  by  himself,  and  his  name 
in  the  will,  it  is  a  sufficient  signing  within  the  statute,  which 
does  not  appoint  where  the  will  shall  be  signed,  in  the  top, 
bottom  or  margin,  and  therefore  a  signing  in  any  part  is  suf- 
ficient." This  case  is  generally  cited  as  authority  and  fol- 
lowed in  those  jurisdictions  where  the  statutes  require  no 
more  than  is  required  by  the  statute  of  frauds.  This  con- 
struction of  the  statute  of  frauds,  in  Lemayne  v.  Stanley,  led 
to  the  passing  of  the  Statute  15  Vict.,  c.  24,  requiring  wills 
to  be  signed  at  the  foot  or  end  thereof,  and  following  the  Eng- 
lish statute  many  of  the  states  enacted  a  similar  requirement. 
The  purpose  intended  being  to  prevent  any  addition  being 
made  to  the  will,  after  the  testator  had  executed  it.  We 
touch  upon  the  question  of  the  place  of  the  signature  upon 
the  instrument  in  passing  to  emphasize  our  meaning,  there 
being  no  signature  upon  it  the  place  thereof  is  immaterial  to 
a  decision  here. 

The  citations  of  appellee  are  not  to  the  contrary.  His 
quotation  from  Schouler  on  Wills,  paragraph  316,  includes 
but  a  part  of  it.     Mr.  Schouler  says : 

**A  valid  signature  may  be  made  on  a  separate  piece  of 
paper  which  is  stuck  or  fastened  to  the  body  of  the  will,  and 
contains  nothing  but  the  signature  and  attestation ;  provided 
it  be  shown  that  the  execution  was  bona  fide  and  regular  in 
other  respects,  and  the  paper  duly  fastened  at  or  before  the 
time  of  attestation/'  (The  part  omitted  by  appellee  is  itali- 
cized.) 

And  in  Cyc,  volume  36,  page  449(B) :  "When  a  signature 
is  essential  to  the  validity  of  an  instrument  it  is  not  necessary 
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that  the  signature  appear  at  the  end  of  the  instroment.  If 
the  name  of  the  party  whose  signature  is  required  is  written 
by  him  in  any  part  of  the  instrument,  for  the  purpose  of 
authenticating  it,  it  is  a  sufficient  signature."     (Italics  ours.) 

So  in  the  following  cases  cited,  where  the  instrument  was 
not  signed  at  the  end  in  the  customary  and  natural  way,  but 
the  signature  did  appear  upon  the  instrument,  there  was  ex- 
trinsic proof  that  the  testator  did  intend  such  signing  of  it  to 
be  a  final  and  concluded  act.  Sarah  Miles'  WUl,  4  Dana 
(Ky.),  lylnre  Phelan's  Estate,  82  N.  J.  Eq.  316,  87  Atl.  625 ; 
Armstrong  v.  Walton,  105  Miss.  337,  46  L.  R.  A.  (N.  S.)  552, 
62  South.  173;  Kolowski  et  al.  v.  Fausz,  103  111.  App.  528. 
Neither  does  the  rule  that  a  valid  will  may  be  made  on  de- 
tached sheets  of  paper  aid  appellee. 

*'It  is  an  established  rule  of  law  that  a  will,  if  otherwise 
properly  and  legally  executed,  may  extend  through  several 
detached  sheets  of  paper,  coherence  and  internal  sense  being 
deemed,  in  general,  sufficient  to  constitute  a  proper  connection 
from  sheet  to  sheet." 

See  note  to  case  of  In  re  Swaim's  WUl  (162  N.  C.  213,  78 
S.  E.  72),  reported  in  Ann.  Cas.  1915A,  at  page  1207. 

It  may  perhaps  be  asked:  To  what  purpose  this  so  long 
detail!  I  answer:  To  make  for  clearness  in  the  promotion  of 
a  line  of  demarcation  between  the  rule  governing  the  intent 
with  which  a  purpose  is  expressed  in  a  duly  executed  and 
authenticated  will ;  and  the  rule  governing  an  intent  to  do  an 
act  required  by  law,  which  act  is  omitted  to  be  done.  If 
there  be  a  tendency  to  this  it  is  abundantly  justified.  If  not, 
it  is  an  eflPort  only  that  is  spent,  and  so  much  paper  wasted. 
The  instrument  is  not  signed  as  required  by  the  statute,  and 
therefore  it  cannot  be  probated  as  the  valid  will  of  the 
deceased. 

The  judgment  or  order  of  the  superior  court  is  reversed 
and  the  cause  remanded,  with  directions  that  the  probate  of 
said  instrument  as  the  last  will  and  testament  of  said  M.  A.  R. 
Tyrrell,  deceased,  be  revoked,  having  such  further  proceed- 
ings in  the  matter  of  said  estate  as  the  law  may  direct.  This 
alleged  will  having  been  propounded  hona  fide,  the  costs  of 
both  parties  to  the  contest  in  the  superior  court  and  in  this 
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court  shall  be  paid  ont  of  the  estate  of  said  decedent  in  the 
due  course  of  administration. 
Reversed  and  remanded. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


Whether  writing  name  in  body  of  holographic  will  is  a  signature 
thereto  is  discussed  in  notes  in  29  !•.  B.  A.  (N.  8.)  64;  46  !•.  S.  A. 
(N.  a)  662. 

On  necessity  of  witnesses  to  a  holographic  will,  see  note  in  14  L.  S. 
A.  (N.  &)  968. 

As  to  what  amounts  to  signature  by  testator^  see  note  in  L.  S.  A. 
1916D,  902. 


[Civil  No.  1481.    Filed  December  22,  1915.] 
[153  Pac.  771.] 

PRANK   HEISLER,   Appellant,   v.   ROBERT   ROBBINS, 

Appellee. 

Municipal  Corporations  —  Opticers  —  Manner  of  Selection — "Ap- 
point"— "Appointment" — "Elected." — Prescott  City  Charter  (Laws 
1883,  No.  37),  article  2,  section  5,  provides  that  the  mayor  and  com- 
mon council  shaU  have  power  by  ordinance  to  create  the  office 
of  chief  of  police,  and  shall  appoint  officers  for  such  office.  Sec- 
tion 10  provides  that  the  marshal  of  the  village  is  thereby  appointed 
and  constituted  chief  of  police  to  hold  office  until  his  successor 
is  duly  elected  and  qualified.  An  ordinance  provided  for  the  elec- 
tion of  the  chief  of  police  by  popular  vote  at  the  general  muni- 
cipal election.  A  subsequent  ordinance  repealed  the  earlier  ordi- 
nance, and  required  the  office  of  chief  of  police  to  be  filled  by 
appointment,  and  the  appointment  to  be  made  at  the  second  meet- 
ing of  the  mayor  and  common  council  after  the  municipal  elec- 
tion. Held,  that  this  last  ordinance  was  within  the  powers  con- 
ferred on  the  mayor  and  common  council  by  the  charter  and  was 
valid,  since  "appoint"  means  to  allot,  set  apart  or  designate,  or 
authoritatively  assign;  "appointment"  means  the  designation  of 
a  person  to  discharge  the  duties  of  some  office  or  trust,  election, 
choice  or  selection,  or  the  selection  of  one  person  from  a  specified 
class  to  discharge  certain  duties,  while  "elected"  in  section  10 
means  selected  in  the  manner  provided  by  law,  and  the  mayor 
and  common  council  were  given  authority  to  select  and  designate 
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the  person  to  discharge  the  duties  of  chief  of  police,  and,  assam- 
ing  that  they  had  a  discretion  as  to  whether  such  office  should 
be  dlled  bj  election  or  appointment,  the  exercise  of  such  discre- 
tion did  not  prevent  them  from  subsequently  exercising  their 
power  in  favor  of  the  other  method. 

[As  to  appointment  or  election  of  officer,  see  note  in  63  Am.  St^ 
Rep.  190.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Yavapai.    Frank  0.  Smith,  Judge.    Affirmed. 

STATEMENT  OP  PACTS  BY  THE  COUBT. 

The  appellant  commenced  this  action  by  filing  his  petition 
in  qiio  warranto  against  the  appellee  to  try  the  appellee's 
title  to  the  office  of  chief  of  police  of  the  city  of  Prescott. 
Appellant  bases  his  title  to  the  office  upon  his  election  thereto 
at  the  general  municipal  election  held  on  the  first  Tuesday  in 
January,  1913,  under  the  authority  of  Ordinance  No.  8  of 
said  city.  Said  ordinance  ordains  that  the  office  of  chief  of 
police,  and  other  named  city  officers,  should  be  filled  by  elec- 
tion thereto  by  the  qualified  electors  of  the  city  at  the  general 
municipal  election.  Ordinance  No.  8  became  eflfective  on  the 
14th  day  of  December,  1885.  The  appellant  upon  his  elec- 
tion January,  1913,  qualified,  and  was  duly  commissioned,  and 
performed  the  duties  of  the  office,  receiving  the  salary,  all 
without  question  until  the  appointment  of  the  appellee  by 
the  common  oouncil  to  the  office  of  chief  of  police,  on  Febru- 
ary 1,  1915.  On  that  date  the  appellee  was  appointed  to  the 
office  of  chief  of  police,  by  the  common  council,  under  the 
authority  of  Ordinance  No.  210.  This  ordinance  purported 
to  become  eflfective  on  September  15, 1914.  It  ordains,  among 
other  things,  that  the  chief  of  police  shall  hold  office  for  one 
year  from  and  after  the  date  of  appointment,  or  until  his 
successor  is  appointed  and  qualified.  This  ordinance  requires 
the  office  of  chief  of  police  to  be  filled  by  appointment,  and 
such  appointment  is  required  to  be  made  in  open  session  at 
the  second  meeting  of  the  mayor  and  common  council,  after 
the  general  municipal  election  held  on  the  first  Tuesday  of 
January  of  each  year.  A  general  municipal  election  was  held 
in  Prescott  on  the  first  Tuesday  of  January,  1915.  At  such 
election  no  chief  of  police  was  voted  for  or  elected  thereat. 
The  appellant  claims  the  right  to  hold  the  office  under  Ordi- 
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nance  No.  8  until  his  successor  is  duly  elected,  and  the  appel- 
lee claims  the  office  under  authority  of  hia  appointment  made 
under  Ordinance  No.  210.    The  facts  are  not  controverted. 

Upon  a  hearing  the  trial  court  rendered  judgment  in  favor 
of  the  defendant-appellee  confirming  his  right  to  the  said 
office  under  his  appointment  thereto  on  February  1,  1915. 
From  which  judgment,  and  from  an  order  refusing  a  new 
trial,  the  appellant-petitioner  appeals. 

Mr.  E.  S.  Clark  and  Mr.  Robert  E.  Morrison,  for  Appellant. 

Messrs.  Norris  &  Mitchell,  for  Appellee. 

CUNNINGHAM,  J. — The  controversy  here  presented  is 
whether  the  city  council  acted  within  its  constitutional  char- 
ter powers  in  enacting  Ordinance  No.  210  providing  for  the 
appointment  of  the  chief  of  police  of  the  city  of  Prescott  by 
the  mayor  and  common  council  of  that  city.  Ordinance  No. 
"210,  effective  on  September  14,  1914,  provides  for  the  ap- 
pointment of  that  officer  by  the  mayor  and  common  council 
as  the  exclusive  method  of  filling  the  office  and  repeals  all 
ordinances  in  confiict  therewith.  Until  Ordinance  No.  210 
hecame  operative,  Ordinance  No.  8  provided  for  the  election 
hy  popular  vote,  at  the  general  municipal  election,  of  the 
chief  of  police.  The  question  whether  the  city  legislative 
authorities  acted  within  their  powers  while  providing  for  the 
election  of  the  chief  of  police  at  the  general  municipal  elec- 
tion as  ordained  in  said  Ordinance  No.  8  is  immaterial  if  the 
said  authorities  likewise  acted  within  their  delegated  powers 
when  they  enacted  Ordinance  No.  210,  providing  for  the  ap- 
pointment of  the  chief  of  police  and  repealing  the  ordinance 
providing  for  the  election  of  the  chief  of  police  by  popular 
vote.  Everyone  will  readily  concede  that  the  power  to  enact 
includes  the  power  to  repeal  confiicting  ordinances. 

The  special  charter  of  Prescott  (Act  No.  37,  page  66,  Laws 
of  1883,  section  5,  article  2)  confers  upon  the  city  authorities 
all  the  power  they  possess  in  this  respect.  Said  section  is  as 
follows : 

**The  mayor  and  common  council  shall  have  the  further 
power,  by  ordinance,  to  create  the  offices  of  ...  a  chief  of 
jpolice,  .  .  .  and  such  other  officers  as  they  may  deem  proper. 
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and  shall  appoint  oflScers  for  such  offices,  whose  duties  .  ,  ► 
shall  be  prescribed  by  the  common  council,  not  inconsistent 
with  this  act.'* 

The  words  ''shall  appoint"  have  reference  to  the  duties  of 
the  mayor  and  common  council.  The  word  ** appoint"  is  de- 
fined in  Century  Dictionary  as:  **To  allot,  set  apart,  or  desig- 
nate, nominate  or  authoritatively  assign." 

Bouvier's  Law  Dictionary:  *' Appointment.  The  designa- 
tion of  a  person,  by  the  person  or  persons  having  authority 
therefor,  to  discharge  the  duties  of  some  office  or  trust ;  elec- 
tion; choice;  selection.  The  selection  of  one  person  from  a 
specified  class  to  discharge  certain  duties  in  a  state,  corpora- 
tion, or  society." 

Clearly,  the  mayor  and  common  council  are  the  persons- 
given  authority  to  select  and  designate  the  person  to  discharge 
the  duties  of  the  office  of  chief  of  police.  No  other  fair  mean- 
ing can  be  given  the  language  of  the  statute  in  question. 

The  power  to  select  the  chief  of  police  is  conferred  upon 
the  mayor  and  common  council  of  the  city  of  Prescott  after 
the  office  is  created.  The  charter  provision  commands  the 
mayor  and  common  council  to  create  the  office  of  chief  of 
police  by  ordinance,  and  provides  that  the  mayor  and  common 
council  ** shall  appoint"  the  officer.  By  the  enactment  of 
Ordinance  No.  210,  providing  for  the  appointment  of  the 
chief  of  police  by  the  mayor  and  common  council,  they  were 
acting  within  the  powers  conferred  by  the  charter. 

Appellant  contends  that  section  10  of  article  2  of  said  spe- 
cial charter  requires  the  chief  of  police  to  be  elected  by  popu- 
lar vote.     Said  section  10  is  as  follows : 

*'The  marshal  of  the  said  village  is  hereby  appointed  and 
constituted  chief  of  police  of  the  said  city  of  Prescott,  to  hold 
office  until  his  successor  is  duly  elected  and  qualified." 

Appellant  contends  that  said  section  10  is  authority  for 
construing  the  word  ** appoint"  in  said  section  5,  s^iipra,  as 
meaning  ''elect  by  a  popular  vote,"  and  much  evidence  was 
introduced  at  the  trial  tending  to  show  that  the  city  officers 
so  construed  the  charter  provisions.  Certainly  said  section  10* 
permitted  the  first  chief  of  police  appointed  by  the  legislature 
to  hold  said  office  "until  his  successor  is  duly  elected  and  quali- 
fied."   The  word  "elected,"  as  used  in  that  section,  mean* 
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until  his  successor  is  selected  in  the  manner  provided  by  law. 
State  V.  Daggett,  28  Wash.  1,  68  Pac.  340. 

Conceding  for  the  purposes  of  this  case  that  the  special 
charter  provisions  conferred  upon  the  city  legislative  authori- 
ties the  power  to  use  their  discretion  as  to  the  method  to  be 
used  in  filling  the  office  of  chief  of  police,  either  by  election 
by  the  people  at  the  general  municipal  election  or  by  appoint- 
ment or  election  by  the  mayor  and  common  council,  the  exer- 
cise of  that  discretion  by  the  city  legislative  body  in  favor  of 
one  of  such  methods  would  not  prevent  the  city  authorities 
from  again  exercising  the  power  in  favor  of  the  other  method 
at  a  later  date.  This  they  did  by  enacting  Ordinance  No.  210, 
and  by  repealing  all  ordinances  in  conflict  with  its  terms. 

The  appellant  held  the  office  juntil  his  successor  was  selected 
in  the  manner  provided  by  law,  viz.,  as  provided  by  Ordi- 
nance No.  210,  a  valid  ordinance.  The  appellee's  title  to  the 
office  is  based  upon  his  appointment  by  the  mayor  and  common 
council  as  provided  by  said  Ordinance  No.  210.  The  judg- 
ment of  the  lower  court,  in  efifect,  so  holds,  and  it  is  therefore 
affirmed. 

Affirmed. 

ROSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 


[Civil  No.  1500.    FUed  December  22,  1915.] 
[153  Pac.  773.] 

J.  C.  CALLAGHAN,  Auditor  of  the  State  of  Arizona, 
Appellant,  v.  JESSE  L.  BOYCE,  Appellee. 

1.  Appeal  and  Erbos — Review — Waiveb  op  Ebrobs. — ^Where  appellant 

expressly  waived  his  claim  of  appeal  as  to  certain  causes  of  action, 
thej  will  not  be  considered. 

2.  States — Auditoes — Statutes. — Civil   Code   of    1913,  paragraph   78, 

declaring  that  no  warrant  shall  be  drawn  by  the  auditor  or  paid  by 
the  treasurer  unless  the  money  has  been  previously  appropriated,  nor 
shall  the  whole  amount  drawn  for  or  paid  under  one  head  ever  ex 
eeed  the  amount  appropriated  by  law  for  that  purpose,  and  all  funds 
other  than  the  general  fund  shall  be  considered  as  appropriated  as 
XVII  Aris.— 28 
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authorized  by  law,  haa  no  application  to  the  act  of  auditing  a  claim 
but  refers  to  the  drawing  of  a  warrant  in  payment  of  a  claim  al- 
ready audited. 

3.  Statbs — Auditors — Duties  of. — ^Where  claims  for  salary,  for  travel- 

ing expenses,  and  disbursements  of  agents  and  officers  of  the  several 
departments  of  government  were  by  general  statutes  required  to  be 
audited  by  special  boards,  or  payment  was  fixed  by  general  appro- 
priation statutes  they  fall  within  the  exception  of  Civil  Code  of 
1913,  paragraph  70,  declaring  that  the  auditor  shall  audit  and  settle 
all  claims  against  the  state,  except  only  such  as  may  be  expressly 
required  by  law  to  be  audited  and  settled  by  other  officer  or  person, 
and  hence  the  auditor  has  no  discretion  to  reject  such^  claims  and 
refuse  to  draw  appropriate  warrants;  for,  as  to  claims  recognized 
by  law  as  proper  claims  against  the  state,  the  power  of  the  auditor 
only  extends  to  verification,  and  he  haa  no  discretion  as  to  their 
merit. 

4.  States — Auditors — Duties  or.— -Under  Civil  Code  of  1913,  paragraph 

78,  declaring  that  no  warrant  shall  be  drawn  by  the  auditor  or  paid 
by  the  treasurer  unless  the  money  has  been  previously  appropriated 
by  law,  and  paragraph  79,  providing  that  in  all  cases  where  the  law 
recognizes  a  claim  for  money  against  the  state,  but  no  appropriation 
shall  have  been  made  by  law  to  pay  the  same,  the  auditor  shall  audit 
and  adjust  the  same  and  give  the  claimant  a  certificate  of  the 
amount  thereof,  the  auditor  must,  as  to  claims  fixed  by  other 
officers  or  authorized  by  general  appropriation  bills,  either  draw 
proper  warrants,  or,  in  case  the  appropriation  be  exhausted,  issue 
the  certificates  provided  for. 

5.  States — ^Auditors — Appropriations. — ^Under    Civil    Code    of    1913, 

paragraph  78,  declaring  that  no  warrant  shall  be  drawn  by  the 
auditor  unless  the  money  has  been  previously  appropriated  by  law, 
the  auditor  cannot  refuse  to  draw  warrants  to  satisfy  claims  which 
the  general  law  declares  shall  be  payable  out  of  the  general  or 
other  designated  fund  on  the  ground  that  such  statutes  are  not 
legal  appropriations. 

6.  Constitutional  Law — Province  or  JuDiaARY. — A  contention  that 

an  annual  continuing  appropriation  of  public  revenue  is  dangerous 
and  tends  to  open  the  doors  to  extravagance  is  addressed  to  the 
policy  of  the  law,  and  cannot  be  considered  by  the  court  on  the 
claim  that  such  appropriation  is  unconstitutional. 

7.  States — Appropriation. — In  view   of  Constitution,  article  22,  con- 

tinuing in  force  territorial  laws  not  repugnant  to  the  Constitution, 
and  the  assumption  of  all  persons  that  such  provision  continued 
in  force  earlier  laws  making  annual  continuing  appropriations,  the 
legislature,  which  has  power  over  the  disposition  of  public  revenue, 
may,  the  Constitution  not  prohibiting,  validly  enact  srtatutes  mak- 
ing annual  continuing  appropriations. 
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8.  MANDAMT78 — ^Wbit — Ploadinq. — In  mandafMU  to  compel  the  auditor 

to  issue  warrants  for  claims,  the  contention  that  no  funds  existed 
in  certain  appropriations,  and  so  the  warrants  should  not  be  issued, 
but  a  certificate  should  be  issued,  not  having  been  pleaded,  cannot 
be  raised. 

[As  to  right  of  ministerial  officer  to  question  validity  of  stat- 
ute, see  note  in  Ann.  Oas.  1912D,  152.] 

9.  SrrATUTBS — Title  and  Subjkov — Appropriations — Power  of  Leois- 

LATURE. — Under  Constitution,  article  4,  part  2,  section  20,  declaring 
the  legislature  may  make  general  appropriations  for  the  various 
departments,  etc.,  the  legislature  has  the  same  power  to  act  that 
all  prior  legislatures  possessed,  but  matters  included  in  an  appro- 
priation bill  which  are  not  embraced  within  the  subjects  therein 
specified  and  properly  connected  therewith  are  void  under  Con- 
stitution, article  4,  part  2,  section  13,  on  the  ground  that  they 
are  not  expressed  in  the  title  of  the  bill,  though  in  a  general  ap- 
propriation bill  the  legislature  may  repeal  previous  laws  making 
similar  annual  continuing  appropriations. 

10.  Statutes  —  Veto  —  Appropriations  —  "Item." — Under  Constitution 

article  5^  section  7,  providing  for  presentation  of  bills  to  the 
Governor,  and  that,  if  he  approve,  he  shall  sign  them,  and,  if  not, 
shall  veto  them  and  that,  if  any  bill  presented  contains  several 
items  of  appropriations,  he  may  veto  one  or  more  of  such  items 
while  approving  other  portions  of  the  bill,  in  which  case  he  shall 
append  to  the  bill  a  statement  of  the  item  or  items  which  he  de- 
clines to  approve,  the  term  "item"  means  the  particulars,  the  de- 
tails, or  the  distinct  and  severable  parts  of  the  bill;  consequently 
the  Governor's  veto  of  appropriations  for  various  departments  con- 
tained in  the  general  appropriation  bill  is  a  veto  of  separate  items, 
and  carries  with  it  provisions  in  such  bills  for  the  repeal  of  pre- 
vious appropriations. 

11.  Statutes — Governor — Veto. — Under  Constitution,  article  5,  section 

7,  authorizing  the  Governor  to  veto  separate  items  of  an  appro- 
priation bill,  his  veto  of  that  portion  of  an  item  of  an  appropria- 
tion bill  which  sought  to  repeal  another  statute,  but  left  the  appro- 
priation, is  unavailing;  the  two  being  inseparable. 

12.  Statutes — Validity — Sueject  op  Act. — Under  Constitution,  article 

4,  part  2,  section  13,  declaring  that  every  act  shall  embrace  but  one 
subject  and  matters  properly  connected  therewith,  the  legislature 
cannot,  in  an  item  in  an  appropriation  bill  providing  for  payment 
of  the  salary  of  the  citizen  member  of  the  board  of  control,  repeal 
appropriations  affecting  the  salary  of  a  chauffeur  for  the  board  of 
state  control. 

13.  States — Appropriations — Payment. — Where  an  item  of  the  gen- 

eral appropriation  bill  providing  for  aid  to  high  schools  appropri- 
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ated  $73,000,  $36,500,  or  so  much  thereof  as  might  be  needed  to  be 
expended  during  the  years  ending  June,  1916  and  1917,  and  the  bill 
became  effective  June  9,  1915,  claims  for  expenses  accruing  for  the 
year  1913  and  1914  may  be  paid  out'  of  the  appropriation. 

14.  Mandamus — Defenses — Pleading. — In  a  proceeding  for  manda- 
mus to  compel  the  auditor  to  issue  a  warrant,  where  the  payment  of 
the  claim  was  authorized  by  general  appropriation  act,  the  defense 
that  there  was  no  money  in  the  fund  created  must  be  pleaded  to  be 
available. 

15.  States — Appropriations — Payment. — Claims    for    which    definite, 

fixed,  and  specific  appropriations  have  been  made,  and  which  are 
payable  out  of  a  general  fund,  are  the  first  charges  out  of  such  gen- 
eral fund,  while  other  appropriations  payable  out  of  the  general  fund 
which  are  not  specific  in  amount  shall  be  paid  out  of  any  moneys 
remaining  in  the  fund  not  specifically  appropriated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Maricopa.  R.  C.  Stanford,  Judge.  Modified  and 
affirmed. 

Mr.  G.  P.  BuUard  and  Mr.  Will  E.  Ryan,  for  Appellant. 

Mr.  George  J.  Stoneman,  for  Appellee, 

CUNNINGHAM,  J. — This  proceeding  was  commenced  on 
July  23,  1915,  by  the  appellee  filing  in  the  superior  court 
of  Maricopa  county  his  application  praying  that  an  alter- 
native writ  of  mandamus  be  issued  directed  to  the  state  audi- 
tor, as  defendant,  requiring  him  to  show  cause,  if  any  he  has, 
why  the  defendant,  as  the  auditor  of  the  state  of  Arizona, 
does  not  audit,  allow  and  draw  a  warrant  upon  the  proper 
funds  of  the  state  of  Arizona  for  the  payment  of  each  and 
every  of  the  demands  set  forth  in  the  petition. 

The  petition  sets  forth  20  separate  demands  numbering 
them,  beginning  with  (a)  and  continuing  to  and  including 
(t) .     The  demands  are  briefly  described  as  follows : 

(a)  A  claim  by  Anna  May  Daly  on  account  of  salary  as 
clerk  of  the  incorporating  department  of  the  Arizona  Corpo- 
ration Commission  for  the  first  half  of  July,  1915,  $45, 

(b)  A  claim  of  Pauline  M.  Gass  on  account  of  salary  due 
for  stenographic  services  rendered  for  the  state  tax  commis- 
sion covering  July  9  and  10,  1915,  at  $3  per  day,  $6. 
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(c)  A  claim  by  G.  M.  Willard,  state  game  warden  of  the 
state  of  Arizona,  on  account  of  traveling  expenses  incurred 
from  July  1  to  6,  1915,  inclusive,  $18.50. 

(d)  A  claim  by  May  Belle  Craig,  office  deputy  of  the  state 
game  warden,  for  the  first  half  of  the  month  of  July,  1915,  $50. 

(e)  A  claim  by  Charles  R.  Osbom  for  salary  as  secretary 
of  the  state  board  of  control  for  the  first  half  of  the  month  of 
July,  1915,  $100. 

(f)  A  claim  by  Harry  Shea  for  services  as  chauffeur  for 
the  first  half  of  July,  1915,  as  necessary  traveling  expenses  of 
the  board  of  control,  $62.50. 

(g)  A  claim  by  Lamar  Cobb  on  account  of  salary  as  state 
engineer  for  the  first  half  of  the  month  of  July,  1915,  $125. 

(h)  A  claim  by  May  S.  Allen,  secretary  of  the  sheep  sani- 
tary commission,  for  salary  for  the  first  half  of  July,  1915, 
$37.50. 

(i)  A  claim  by  B.  P.  McFall,  clerk  of  the  Fhoenix  union 
high  school  upon  a  certificate  of  the  state  board  of  education 
of  satisfactory  evidence  and  credentials  showing  that  said 
school  has  been  maintained  in  a  satisfactory  manner,  for  a 
period  of  not  less  than  eight  months  during  the  school  year 
1913-14,  and  has  during  that  period  expended  $2,500  in  teach- 
ing vocational  pursuits,  to  be  paid  out  of  the  general  fund 
under  the  provisions  of  chapter  13,  sections  2791  to  2796,  in- 
clusive, and  paragraph  2815  of  the  Revised  Statutes  of  Ari- 
zona (Civil  Code  1913),  $2,500. 

(j)  A  claim  by  Charles  W.  Harris,  adjutant-general  of  the 
state  of  Arizona,  on  account  of  expenses  incurred  in  the  pur- 
chase of  postage  stamps,  $10. 

(k)  A  claim  by  C.  W.  Adkinson,  financial  secretary  of  the 
University  of  Arizona,  on  account  of  money  advanced  to  the 
department  of  the  education  of  the  deaf,  dumb  and  blind  of 
the  state  of  Arizona,  under  the  direction  of  the  board  of  edu- 
cation, which  claim  was  approved  by  the  state  board  of  educa- 
tion, $2. 

(1)  A  claim  by  the  Arizona  state  fair  commission  against 
the  maintenance  fund,  which  was  approved  by  the  state  fair 
commission  and  its  officers  before  presentation,  $350. 

(m)  A  claim  by  the  Arizona  state  fair  commission  on  ac- 
count of  state  fair  deficit,  $3,108.74. 
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(n)  A  claim  by  H.  C.  Crozier  &  Co.  on  account  of  books 
and  supplies  furnished  to  the  engineering  department  of  the 
oflSce  of  the  state  engineer,  $31. 

(o)  A  claim  by  the  University  of  Arizona  on  account  of 
expenses  incurred  in  conducting  the  bureau  of  mines  for  pur- 
chase of  postage  stamps,  $2. 

(p)  A  claim  by  the  H.  H.  McNeil  Co.  on  account  of  books 
furnished  to  the  state  board  of  education,  $6. 

(q)  A  claim  by  B.  B.  Sims  on  account  of  salaries  and  wages 
of  employees  and  officers  of  the  state  prison  from  July  1  to 
July  15,  1915,  inclusive,  $1,332.60. 

(r)  A  claim  by  C.  O.  Case,  superintendent  of  public  in- 
struction, on  account  of  250  application  blanks  for  blind  chil- 
dren of  school,  $6. 

(s)  A  claim  by  Clara  Freestone  for  clerical  assistance  to 
the  state  librarian  for  the  first  half  of  July,  1915,  $50. 

(t)  A  claim  by  B.  J.  Bradley  for  repairs  and  carpenter 
work  on  the  Capitol  grounds,  $3. 

For  the  sake  of  brevity  and  clearness  we  will  refer  to  each 
of  the  claims  by  its  letter  number. 

The  petition  alleges :  **That  on  and  prior  to  the  16th  day  of 
July,  1915,  and  before  the  commencement  of  this  action,  cer- 
tain officers  and  employees  of  certain  departments  of  the  state 
of  Arizona,  having  and  holding  .  .  .  just  and  legal  claims 
against  the  state  of  Arizona,  assigned  to  plaintiflP  herein  for 
collection  each  and  all  of  said  claims,  and  that  on  the  15th 
day  of  July,  1915,  plaintiff,  as  the  lawful  holder  and  owner 
by  assignment  of  said  claims,  presented  said  claims  to  defend- 
ant, as  auditor  of  the  state  of  Arizona,  for  audit  and  allow- 
ance and  the  issuing  of  warrants  therefor;  that  each  of  said 
claims  so  by  plaintiff  presented  to  defendant  for  audit  and 
allowance  was  duly  verified  by  the  persons  making  the  same, 
and  were  and  are  in  all  respects  in  the  form  required  by  the 
laws  of  the  state  of  Arizona,  and  were  and  are  claims  which 
of  right  should  be  allowed  and  are  properly  allowable  under 
the  existing  laws  of  the  state  of  Arizona  as  just  and  legal 
claims  against  the  state  upon  the  funds  against  which  said 
claims  and  demands  were  presented.  ..." 

The  petition  further  alleges  that  the  defendant,  as  said 
auditor  of  the  state,  on  the  sixteenth  day  of  July,  1915,  with- 
out right  or  authority  of  law,  refused  to  audit  or  allow  said 
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claims,  or  to  authorize  the  drawing  of  warrants  to  cover  the 
amounts  therein  set  forth,  for  the  reason  as  aReged  by  the 
defendant:  "That  he  is  in  doubt  as  to  the  existence  of  proper 
legal  legislative  appropriations  and  authority  for  the  depart- 
ment of  the  auditor  of  the  state  of  Arizona  to  issue  its  war- 
rants in  payment  of  any  of  said  claims  so  by  plaintiff  pre- 
sented." 

The  several  claims  are  therefore  set  forth  by  number,  as 
mentioned  above,  from  (a)  to  (t),  both  inclusive,  and  each 
claim  is  sufiSciently  set  forth  as  a  separate  count  or  cause  of 
^action  by  reference  to  preceding  allegations,  and  by  additional 
allegations  referring  to  the  particular  statute  relied  upon  as 
authority  for  the  claim  and  the  appropriation  as  authority 
for  its  allowance.  The  petition  is  voluminous,  and  to  quote 
it  in  full  would  answer  no  useful  purpose. 

The  writ  to  show  cause  was  issued  returnable  before  the 
court  on  the  second  day  of  August,  1915.  Service  of  the  writ 
was  accepted  upon  the  day  of  its  issuance,  and  on  the  return 
day,  August  2,  1915,  the  defendant  appeared  as  commanded, 
and  moved  to  quash  the  writ  upon  alleged  grounds,  and  de- 
murred to  the  petition  generally,  and  specially  to  each  count 
or  claim,  and  answered  and  returned  to  the  merits,  alleging : 

''That  he  admits  the  allegations  of  said  complaint  in  manner 
and  form  as  therein  alleged ;  that  each  and  all  of  the  claims 
(a)  to  (t),  inclusive,  were  presented  to  him  for  audit  and  for 
the  issuance  of  a  warrant  therefor  either  by  him,  as  auditor 
of  the  state  of  Arizona,  or  upon  the  treasurer  of  the  state  of 
Arizona. 

"Admits  in  manner  and  form  as  therein  alleged  that  he 
refused  to  issue  any  of  said  warrants.  Denies  that  such  re- 
fusals or  any  of  such  refusals  did  constitute,  as  to  any  of  said 
claims,  a  failure  to  perform  an  act  which  the  law  of  the  state 
of  Arizona  specially  enjoined  upon  him  as  auditor  of  the  state 
of  Arizona,  and  so  enjoined  as  a  duty  resulting  from  such 
office  to  audit  such  claims  and  draw  warrants  therefor  to 
the  plaintiff  or  to  the  persons  originally  presenting  same  to 
defendant. 

"Alleges  and  says,  respecting  each  and  all  of  said  claims, 
as  respecting  his  refusal  to  audit  and  issue  warrants  for  any 
of  same,  that  he  was  acting  within  his  official  duty  designated 
and  vested  in  him  pursuant  to  the  laws  of  the  state  of  Ari- 
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zona,  and  particul|irly  by  section  78  and  section  79  of  the 
Revised  Statutes  of  Arizona  1913,  and  by  section  23  of  House 
Bill  No.  50  of  the  Third  Special  Session  of  the  Legislature  of 
the  state  of  Arizona. 

''Denies  that  plaintiff  has  in  and  by  his  complaint  alleged 
and  stated  any  cause  entitling  plaintiff  to  relief  by  this  court 
by  writ  of  mandamus,  or  otherwise,  by  reason  of  defendant's 
acts  and  doings  in  the  whole  premises." 

The  trial  court  treated  the  pleadings  of  the  defendant  as 
an  answer  which  raised  only  questions  of  law,  and  on  the 
return  day  proceeded  to  hear  the  matter  as  paragraph  1563 
of  the  Civil  Code  of  1913  permits.  The  court  formally  over- 
ruled the  demurrers,  denied  the  motion  to  quash,  and  granted 
judgment  in  favor  of  the  plaintiff  and  against  the  defendant 
in  accordance  with  the  prayer  of  the  petition,  and  ordered 
the  alternative  writ  of  mandamus  to  be  made  absolute.  The 
defendant  moved  to  vacate  the  judgment,  which  motion  was 
denied.  Prom  the  judgment  and  the  order  aforesaid  the  de- 
fendant has  appealed. 

Appellant  in  his  opening  brief  expressly  waives  his  claim 
to  appeal  as  to  the  causes  of  action  numbered,  (e),  (g),  (1), 
(m)  and  (n) ;  therefore  these  causes  of  action  and  questions 
predicated  thereon  are  eliminated  from  our  consideration. 

The  appellant  justifies  his  refusal  to  obey  the  mandate : 

(1)  Because  the  duty  he  is  commanded  to  perform  is  to 
audit,  allow  and  authorize  the  payment  of  and  draw  a  war- 
rant therefor,  upon  the  treasurer  of  the  state  of  Arizona,  in 
payment  of  each,  all  and  every  of  said  claims  so  by  the  said 
Jesse  L.  Boyce  presented,  and  consequently  is  commanded  to 
exercise  a  discretion  vested  in  him  as  such  auditor,  in  a  par- 
ticular manner;  that  the  act  he  is  commanded  to  perform  is 
in  its  nature  one  requiring  the  exercise  of  a  discretion,  and 
he  is  commanded  to  perform  that  act  in  a^specified  manner, 
notwithstanding  the  law  giving  him  the  right  to  exercise  his 
discretion  in  auditing  and  in  allowing  claims  presented  to  him 
for  that  purpose. 

(2)  That  at  the  time  the  claims  were  presented  there  was 
no  authority  of  law  and  no  funds  of  the  state  of  Arizona  ap- 
propriated therefor,  making  it  the  duty  of  the  appellant  to 
draw  any  warrant  in  payment  thereof. 
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The  appeBant-defendant  in  his  return  nowhere  attempts  to 
deny  that  any  of  the  claiuas  are  correct  in  amount,  that  they 
are  just,  or  that  they  are  recognized  by  law  as  a  claim  against 
the  state,  but  his  contention,  as  made  to  appear  by  his  return, 
is  that  by  his  refusal  to  audit  and  issue  warrants  in  payment 
of  the  claims  he  was  acting  within  his  official  duty  designated 
and  vested  in  him  pursuant  to  the  laws  of  the  state,  and  par- 
ticularly by  section  78  and  section  79  of  the  Revised  Statutes 
of  Arizona  1913,  and  by  section  23  of  House  Bill  No.  50  of 
the  third  special  session  of  the  legislature  of  the  state  of  Ari- 
zona.   Laws  1913,  c.  75. 

Paragraph  78,  supra,  is  as  follows:  "No  warrant  shall  be 
drawn  by  the  auditor  or  paid  by  the  treasurer  unless  the 
money  has  been  previously  appropriated  by  law;  nor  shall 
the  whole  amount  drawn  for  or  paid  under  one  head  ever 
exceed  the  amount  appropriated  by  law  for  that  purpose,  and 
all  funds  other  than  the  general  fund  shall  be  considered  as 
appropriated  as  authorized  by  law." 

Clearly,  this  statute  has  no  application  to  the  act  of  audit- 
ing a  claim.  It  has  reference  to  drawing  a  warrant  in  pay- 
ment of  claims  already  audited. 

Paragraph  79,  supra,  is  as  follows:  **In  all  cases  where  the 
law  recognizes  a  claim  for  money  against  the  state,  but  no 
appropriation  shall  have  been  made  by  law  to  pay  the  same, 
the  auditor  shall  audit  and  adjust  the  same,  if  presented  to 
him,  and  give  the  claimant  a  certificate  of  the  amount  thereof, 
under  his  official  seal,  if  demanded,  and  shall  report  same  to 
the  legislature  with  as  little  delay  as  possible." 

Paragraph  68  of  the  Civil  Code  of  1913  declares  the  auditor 
is  the  general  accountant  of  the  state,  and  as  such  '*he  shall 
have  the  final  auditing  of  all  accounts  and  make  payment  of 
all  claims  previously  passed  upon  as  provided  by  law." 

Paragraph  70,  sujpira:  **He  shall:  (1)  Audit  and  settle  all 
claims  against  the  state,  payable  out  of  the  treasury,  except 
only  such  claims  as  may  be  expressly  required  by  law  to  be 
audited  and  settled  by  some  other  officer  or  person." 

Claim  (a)  is  for  the  salary  of  a  clerk  appointed  by  the  cor- 
poration commission  under  the  authority  of  paragraph  2273 
of  the  Civil  Code  of  1913.  The  salary  is  alleged  to  have  been 
fixed  by  the  corporation  commission  at  $90  per  month,  and 
the  claim  is  made  for  the  salary  for  the  first  half  of  the  month 
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of  July,  1915.  Paragraph  2296  of  the  Civil  Code  of  1913 
makes  this  salary  payable  from  the  funds  appropriated  for 
the  use  of  the  corporation  commission  after  being  approved 
by  the  commission  upon  claims  therefor  to  be  audited  by  the 
board  of  control.  This  statute  is  attacked  by  the  appellant. 
We  will  notice  that  matter  below.  Paragraph  2273,  supra, 
commands  the  state  auditor  to  draw  his  warrant  upon  the 
general  fund  of  the  state  for  such  salary  or  salaries  of  clerks 
appointed  by  the  corporation  commission  as  have  been  fixed 
by  the  commission  with  the  advice  of  the  board  of  control. 
Claim  (a),  then,  falls  within  the  exception  .as  one  expressly 
required  by  law  to  be  audited  and  settled  by  some  other  officer 
or  person. 

Claim  (b)  is  alleged  to  be  a  claim  arising  under  chapter  1 
of  title  49,  on  account  of  stenographic  assistance  employed  by 
the  tax  commission  at  a  compensation  fixed  by  such  commis- 
sion as  provided  by  paragraph  4832,  included  within  such 
chapter.  Paragraph  4835  of  said  chapter  provides  that  all 
necessary  expenses  shall  be  audited  and  paid  as  other  state 
expenses  are  audited  and  paid.  Thus  claim  (b)  is  within  the 
exception  above  mentioned,  and  the  auditor  has  no  discretion 
to  reject  the  claim. 

Claim  (c)  is  alleged  to  be  a  claim  arising  under  the  pro- 
visions of  title  18  of  the  Penal  Code  of  1913,  as  a  necessary 
expense  of  the  game  warden.  Paragraph  686,  included  within 
said  title,  provides  that  such  expenses  shall  be  paid  out  of  the 
general  fund  of  the  state  in  the  same  manner  as  the  salaries 
of  other  state  officers  are  paid.  Thus  claim  (c)  is  within 
the  above-mentioned  exception,  and  the  auditor  has  no  dis- 
cretion to  reject  the  claim. 

Claim  (d)  is  alleged  to  be  a  claim  likewise  arising  under 
the  provisions  of  title  18  of  the  Penal  Code  of  1913,  as  the 
salary  of  the  game  warden's  office  deputy,  and  is  payable  as 
prescribed  by  paragraph  686  of  the  Penal  Code,  and  there- 
fore is  within  the  same  class  as  claim  (c),  supra,  and  thus 
within  the  above-mentioned  exception.  The  auditor  has  no 
discretion  to  reject  this  claim. 

Claim  (f )  is  alleged  to  be  an  expense  incurred  by  the  board 
of  control  in  the  performance  of  its  duties.  Paragraph  4455 
of  the  Civil  Code  of  1913  requires  all  bills  for  salaries,  clerk 
and  expenses  of  the  board  to  be  paid,  and  makes  it  the  duty 
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of  the  auditor  to  audit  said  claims  and  draw  a  warrant  on 
the  treasury  therefor.  Paragraph  4458  of  the  Civil  Code  of 
1913  requires  all  accounts  for  clerk  hire,  salary  and  disburse- 
ments provided  for  in  chapter  1,  title  42,  including  paragraph 
4455,  to  be  rendered  under  oath  and  audited  and  allowed  by 
the  board,  and  paid  on  an  order  of  the  auditor  drawn  on  the 
treasurer.  Thus  claim  (f )  falls  within  said  above-mentioned 
exception. 

Claim  (h)  is  alleged  to  be  the  salary  of  the  secretary  of  the 
sheep  sanitary  commission  for  the  first  half  of  the  month  of 
July,  1915.  Paragraph  3787  of  the  Civil  Code  of  1913  fixes 
the  saliiry  of  this  officer  at  not  to  exceed  $75  per  month  after 
the  first  year.  Paragraph  3808  of  the  Civil  Code  of  1913 
commands  the  auditor  to  draw  his  warrant  in  payment  of 
claims  arising  under  the  provisions  of  chapter  2,  title  30, 
which  includes  paragraph  3787,  supra.  Thus  claim  (h)  falls 
within  the  above-mentioned  exception. 

Claim  (i)  is  alleged  to  be  such  a  claim  as  i&  contemplated 
by  chapter  13,  title  11,  as  state  aid  to  the  Phoenix  union  high 
school,  made  by  its  clerk.  The  state  board  of  education  is 
required  to  pass  upon  the  claim  and  certify  to  the  auditor  the 
result  it  reaches,  and  to  state  therein  the  amount  to  which 
such  school  is  entitled  as  state  aid  under  the  provisions  of 
paragraph  2794  of  said  chapter.  Upon  receiving  such  certi- 
ficate the  state  auditor  is  commanded  by  paragraph  2795  to 
issue  an  order  to  the  state  treasurer  requiring  said  state  treas- 
urer to  issue  a  warrant  payable  to  the  treasurer  of  the  county 
in  which  such  high  school  is  located  for  the  sum  so  designated 
by  the  state  board  of  education  in  said  certificate.  Thus  claim 
(i)  is  within  the  above-mentioned  exception,  and  the  auditor 
has  no  discretion  in  the  matter. 

Claim  (j)  is  alleged  to  be  a  claim  arising  under  paragraph 
3900  of  the  Civil  Code  of  1913  as  an  expense  necessarily  in- 
curred in  the  performance  of  the  duties  of  the  adjutant  gen- 
eral's office.  Paragraph  3948  of  the  Civil  Code  of  1913  com- 
mands ^'The  auditor  of  the  state  of  Arizona  shall  draw  his 
warrant  on  the  treifaurer,  to  the  order  of  the  proper  officer, 
for  all  payments  and  expenditures  authorized  by  this  title 
(title  33),  requisitions  being  made  on  the  auditor  for  the  sums 
required,  which  requisitions  shall  be  approved  by  the  adjutant 
general  and  the  Governor." 
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Tims  claim  (j)  is  within  the  above-mentioned  exception, 
and  the  auditor  has  no  discretion  in  the  matter. 

Claim  (k)  is  alleged  to  be  a  claim  arising  under  chapter  25, 
title  11,  of  the  Civil  Code  of  1913.  Paragraph  2654  of  said 
chapter  provides  an  appropriation  of  $5,000  for  the  purposes 
mentioned  therein,  and  permits  its  expenditure  under  the  di- 
rection of  the  state  board  of  education,  and  commands  the 
treasurer  to  pay  the  same  on  the  warrant  of  the  auditor  for 
that  purpose.  Thus  claim  (k)  is  within  the  above-mentioned 
exception,  and  the  auditor  has  no  discretion  in  the  matter. 

Claim  (o)  is  alleged  to  be  a  claim  arising  under  the  pro- 
visions of  chapter  3  of  title  42  of  the  Civil  Code  of  1913. 
Paragraph  4505  of  said  chapter  provides  that:  **The  state 
auditor  is  hereby  authorized  and  directed  to  draw  his  war- 
rant on  the  state  treasurer  for  all  claims  approved  and  allowed 
by  the  said  board  of  regents  under  the  provisions  of  this  chap- 
ter, and  the  state  treasurer  is  hereby  authorized  and  directed 
to  pay  said  warrants  out  of  any  moneys  in  the  University 
fund.'' 

Thus  claim  (o)  is  within  the  above-mentioned  exception, 
and  the  auditor  has  no  discretion  in  the  matter. 

Claim  (p)  is  alleged  to  be  a  claim  on  account  of  books  fur- 
nished the  state  board  of  education.  Such  claim  arises  under 
subdivision  4  of  paragraph  2705,  and  under  such  statute  the 
superintendent  of  public  instruction  is  required  to  certify  to 
the  state  auditor  the  cost  of  the  record  book  and  to  whom 
the  same  is  due ;  and  the  said  auditor  is  commanded  by  said 
statute  to  draw  his  warrant  on  the  state  treasurer  in  favor 
of  the  person  to  whom  the  same  is  so  certified  to  be  due.  Thus 
claim  (p)  is  within  the  above-mentioned  exception,  and  the 
auditor  has  no  discretion  in  the  matter. 

Claim  (q)  is  alleged  to  be  a  claim  on  account  of  salaries 
and  wages  of  employees  and  officers  of  the  state  prison,  aris- 
ing under  the  provisions  of  chapter  1  of  title  42.  Paragraph 
4458,  included  in  said  chapter  and  title,  provides  that  claims 
for  clerk  hire,  salary  and  disbursements  provided  for  in  that 
chapter  shall  be  rendered  under  oath,  and  audited  and  allowed 
by  the  board  and  paid  on  an  order  of  the  auditor.  Thus  claim 
(q)  Is  within  the  above-mentioned  exception,  and  the  auditor 
has  no  discretion  in  the  matter. 
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Claim  (r)  is  alleged  to  be  a  claim  on  account  of  applica- 
tion blanks  for  blind  children  of  school  furnished  by  the  su- 
perintendent of  public  instruction  and  arising  under  subdi- 
vision 4  of  paragraph  2705.  As  stated  in  reference  to  claim 
(p),  this  claim  is  likewise  within  the  above-mentioned  excep- 
tion, and  the  auditor  has  no  discretion  in  the  matter. 

Claim  (s)  is  alleged  to  be  a  claim  for  clerical  assistance  to 
the  state  librarian  for  the  first  half  of  July,  1915,  under  the 
authority  of  subdivisions  89  and  90  of  section  1,  chapter  3, 
page  20,  Session  Laws  of  the  First  Special  Session  of  the 
Second  State  Legislature  (Laws  1915),  known  as  the  ** General 
Appropriation  *Bill. ' ' 

Claim  (t)  is  alleged  to  be  a  claim  for  repairs  and  carpenter 
work  performed  upon  the  capitol  grounds,  and  arising  under 
chapter  1  of  title  42  as  a  disbursement  provided  for  in  said 
chapter.  By  the  provisions  of  paragraph  4458  all  accounts 
for  such  disbursements  shall  be  rendered  under  oath,  and 
audited  and  allowed  by  the  board  of  control  and  paid  on  an 
order  of  the  auditor..  Thus  claim  (t)  is  within  the  above- 
mentioned  exception,  and  the  auditor  has  no  discretion  in  the 
matter. 

The  defendant's  contention  that  the  performance  of  the 
duty  commanded  by  the  writ  is  one  which  deprives  him  of 
the  right  to  exercise  a  discretion  is  without  merit.  All  of 
said  claims  are  such  as  the  law  recognizes  as  proper  claims 
against  the  state,  and  the  defendant's  duty  is  to  examine  the 
claim  with  reference  to  the  law  authorizing  it,  compare  it 
with  the  voucher,  and  draw  his  warrant  or  issue  his  certifi- 
cate, as  the  case  may  be,  as  the  law  prescribes.  As  used  in 
reference  to  the  claims  authorized  by  some  statute,  the  word 
"audit"  means  to  ** verify."  If  used  in  reference  to  an  ac- 
count, it  would  then  have  a  broader  meaning,  and  imply  the 
exercise  of  a  discretion  in  rejecting  and  allowing  items  of 
the  account;  yet  in  such  sense  it  would  not  mean  a  judicial 
act.    Machias  River  Co.  v.  Pope,  35  Me.  19. 

To  interpret  the  statute  giving  the  authority  to  the  auditor 
to  audit,  the  meaning  contended  for  would  leave  with  that 
important  officer  the  right  to  nullify  all  statutes  which  au- 
thorize specific  claims  against  the  state  and  provide  a  means 
for  their  payment.  The  auditor  would  be  given  more  power 
than  the  executive  and  legislative  branches  of  the  state,  and 
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for  any  reason  sufficient  to  convince  him  of  the  justice  of  his 
course,  and  therefore  direct  the  exercise  of  his  discretion,  or, 
which  is  the  same  thing,  his  judgment,  he  could  reject  any 
claim  against  the  state,  whether  it  be  the  claim  for  the  salary 
of  a  state  officer  or  otherwise,  and  his  judgment  would  be 
final.  The  first  reason  assigned  by  the  auditor  as  a  justifica- 
tion for  his  failure  to  obey  the  mandate  of  the  writ  is  insuffi- 
cient in  law  for  that  purpose.  The  second  reason  assigned, 
viz.,  **That  at  the  time  the  claims  were  presented  there  was 
no  authority  of  law  and  no  funds  of  the  state  of  Arizona  ap- 
propriated therefor  making  it  the  duty  of  the  defendant  to 
draw  any  warrant  in  payment  thereof,''  is,  if  maintained,  a 
sufficient  justification  for  the  auditor's  refusal  to  obey  the 
mandate  to  draw  his  warrant  in  payment  of  any  claim  so  pre- 
sented. Paragraph  78,  Civil  Code  1913.  The  reason  stated, 
however,  is  no  justification  of  his  failure  to  settle  the  claim 
and  give  the  claimant  a  certificate  of  the  amount  thereof, 
under  his  official  seal,  if  demanded.  Paragraph  79,  Civil 
Code  1913. 

We  have  seen  above  that  each  claim  is  recognized  by  some 
law  as  a  claim  for  money  against  the  state.  The  question  of 
the  duty  of  the  auditor,  therefore,  is  whether  he  must  draw  a 
warrant  in  payment  of  the  several  claims,  or  whether  he  must 
give  the  claimant  a  certificate  of  the  amount  thereof,  conceding 
that  such  certificate  was  duly  demanded  by  the  claimant.  The 
answer  to  this  question  is  found  by  determining  whether  **the 
money  has  been  previously  appropriated  by  law."  Paragraph 
78,  supra.  To  determine  this  question  will  require  an  examina- 
tion of  many  statutes.  This  will  be  accomplished  by  reference 
to  each  separate  claim  by  its  letter  number,  for  convenience. 

Claim  (a)  is  a  claim  for  the  salary  of  a  clerk  of  the  incor- 
poration department  of  the  corporation  commission.  The 
salary  claimed  is  that  fixed  by  the  corporation  commission. 
Such  salary  is  made  payable  out  of  the  general  fund  of  the 
state  by  paragraph  2273  of  the  Civil  Code  of  1913,  and  is 
therefore  an  appropriation  of  the  said  fund  for  the  amount  of 
said  salary,  continuing  in  its  nature.  The  appellant  questions 
the.  validity  of  this  appropriation. 

Claim  (b)  is  a  claim  authorized  by  paragraph  4832,  chap- 
ter 1,  of  title  49  of  the  Civil  Code  of  1913.  Paragraph  4833 
of  said  chapter  provides : 
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**  There  is  hereby  annually  appropriated,  out  of  the  general 
fund,  in  the  state  treasury,  a  sum  sufficient  to  carry  out  the 
provisions  of  this  act. ' ' 

The  appellant  questions  the  validity  of  this  and  like 
statutory  appropriations,  and  his  question  will  hereafter  below 
receive  consideration. 

Claim  (c)  is  one  authorized  by  title  18  of  the  Penal  Code 
of  1913,  paragraph  686,  as  a  necessary  traveling  expense  of 
the  game  warden.  The  full  amount  of  such  expense  is  limited 
not  to  exceed  $1,000  per  annum.  The  said  expense  is  made 
paj'^able  out  of  the  general  fund  of  the  state.  The  validity  of 
this  appropriation  is  questioned. 

Claim  (d)  is  likewise  authorized  by  title  18  of  the  Penal 
Code  of  1913,  as  the  salary  of  the  office  deputy  to  the  game 
warden,  and  is  payable  out  of  the  same  fund  and  appropriation 
as  claim  (c). 

Claim  (f)  is  one  authorized  by  chapter  1,  title  42  of  the 
Civil  Code  of  1913,  as  a  necessary  traveling  expense  of  the 
board  of  control.  Paragraph  4460  of  the  Civil  Code  of  1913 
provides  that : 

*'A  sum  of  money  sufficient  to  carry  out  the  provisions  of 
this  chapter  [chapter  1,  title  42]  is  hereby  annually  appropri- 
ated out  of  the  general  fund." 

The  validity  of  this  appropriation  is  questioned  by  appel- 
lant. 

Claim  (h)  is  one  authorized  by  paragraph  3787  of  the  Civil 
Code  of  1913,  as  the  salary  of  the  secretary  of  the  sheep  sani- 
tary commission  for  the  first  half  of  July,  1915.  Said  para- 
graph 3787  gives  the  commission  power  to  incur  such  reason- 
able expenses  as  may  be  necessary  in  the  performance  of  its 
duties,  provided  it  may  not  pay  its  secretary  a  salary  exceed- 
ing $50  per  month  for  the  first  year,  **and  thereafter  it  [such 
salary]  shall  not  exceed  $75  per  month.  But  all  of  the  ex- 
penditures of  said  commission  for  any  and  all  purposes,  shall 
not  exceed  the  sum  of  thirty-five  hundred  dollars  in  any  one 
year/'  Subdivision  84  of  section  1,  chapter  3  of  the  General 
Appropriation  Bill,  appropriates  the  sum  of  $4,500  or  so  much 
thereof  as  may  be  needed  for  the  year  1915-16,  "to  pay  the 
salary  and  the  expenses  of  the  sheep  sanitary  commission." 
This  appropriation  is  questioned  by  the  appellant. 
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Claim  (i)  ia  one  authorized  by  chapter  13,  title  11  of  the 
Civil  Code  of  1913,  and  paragraph  2794,  included  in  chap- 
ter 13,  provides  that : 

''A  sum  of  money  sufficient  to  carry  out  the  provisions  of 
this  act  is  hereby  annually  appropriated  out  of  the  general 
fund  of  the  state." 

The  validity  of  this  appropriation  is  questioned  by  the  ap- 
pellant. 

Claim  (j)  is  one  authorized  by  title  33  of  the  Civil  Code  of 
1913,  under  paragraph  3900  of  said  title.  Paragraph  3948  of 
said  title  provides : 

''The  auditor  of  the  state  of  Arizona  shall  draw  his  warrant 
on  the  treasurer,  to  the  order  of  the  proper  officer,  for  all  pay- 
ments and  expenditures  authorized  by  this  title,  requisition 
being  made  on  the  auditor  for  the  sums  required." 

The  appellant  questions  his  authority  to  issue  a  warrant  for 
payment  of  this  claim. 

Claim  (k)  is  one  authorized  by  chapter  25,  title  11.  Sub- 
division 99  of  section  1,  chapter  3  of  the  General  Appropria- 
tion Bill,  appropriates  $29,980  to  be  expended  during  the 
years  1915-16  and  1916-17  for  the  care  and  education  of 
defective  students  in  the  deaf  and  dumb  department  of  the 
University  of  Arizona.  The  board  of  regents  is  authorized  to 
expend  such  sum  for  the  purpose  of  caring  for  and  educating 
such  students.  This  appropriation  is  questioned  by  the  ap- 
pellant. 

Claim  (o)  is  one  authorized  by  chapter  3  of  title  42  of  the 
Civil  Code  of  1913,  incurred  by  the  University  of  Arizona  on 
account  of  conducting  the  bureau  of  mines.  Section  35  of 
chapter  3  of  the  General  Appropriation  Bill  appropriates  the 
sum  of  $5,000  to  be  expended  during  the  year  ending  June  30, 
1916,  to  pay  the  salaries  of  the  director,  assistant  employees, 
for  maintenance,  etc.,  of  the  bureau  of  mines  attached  to  the 
University  of  Arizona,  to  be  expended  under  the  supervision 
of  and  by  the  direction  of  the  board  of  regents.  The  appel- 
lant questions  this  appropriation. 

Claim  (p)  is  one  authorized  by  subdivision  4  of  paragraph 
2705  of  the  Civil  Code  of  1913.  Said  statute  requires  the 
auditor  to  draw  his  warrant,  on  authority  of  the  certificate  of 
the  superintendent  of  education,  on  the  state  treasurer  in 
favor  of  the  person  to  whom  the  same  is  so  certified  to  be  due. 
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and  the  said  treasurer  is  required  to  pay  said  warrant  out  of 
.any  money  to  the  credit  of  the  state  school  fund  to  the  amount 
•of  not  exceeding  $3,000  annually.  Paragraph  1524  of  the 
Civil  Code  of  1913  establishes  the  state  school  fund.  The 
Appellant  questions  the  validity  of  this  appropriation. 

Claim  (q)  is  one  authorized  by  chapter  1  of  title  42  of  the 
Civil  Code  of  1913,  and  under  paragraph  1461  of  title  1,  part 
3  of  the  Penal  Code  of  1913.  Paragraph  1465  of  said  title  1 
•of  the  Penal  Code  requires  the  auditor  to  draw  his  warrants 
on  the  state  treasurer  for  all  claims  approved  and  allowed 
by  the  board  of  control  under  the  provisions  of  title  1,  and 
the  warrants  are  made  payable  out  of  the  prison  fund,'  or  out 
of  the  general  fund.  The  appellant  questions  the  validity 
•of  this  appropriation. 

Claim  (r)  is  one  authorized  by  subdivision  4  of  paragraph 
3705,  and  falls  within  the  same  class  of  claims  of  which  claim 
(p),  supra,  is  one,  and  the  same  statutes  are  applicable  to 
both  claims.  Likewise  the  appellant  questions  the  validity 
of  the  appropriation  applicable  to  this  claim. 

Claim  (s)  is  recognized  by  subdivision  89  of  section  1  of 
chapter  3  of  the  General  Appropriation  Bill  as  a  proper  claim 
in  the  particular  that  such  subdivision  purports  to  appro- 
priate the  sum  of  $2,400,  $1,200  to  be  expended  during  each 
of  the  two  years  ending  June  30,  1916,  and  June  30,  1917, 
*'to  pay  for  clerical  assistance  to  the  state  librarian  for  cata- 
loguing, indexing  and  cross-indexing  the  volumes,  pamphlets 
and  publications  in  the  state  library."  The  appellant  ques- 
tions the  validity  of  this  appropriation. 

Claim  (t)  is  one  authorized  by  chapter  1  of  title  42  of  the 
•Civil  Code  of  1913.  Paragraph  4460,  included  in  said  chap- 
ter 1,  title  42,  provides  that: 

**A  sum  of  money  sufficient  to  carry  out  the  provisions  of 
this  chapter  is  hereby  annually  appropriated  out  of  the  gen- 
eral fund." 

The  appellant  questions  the  validity  of  this  appropriation. 

For  convenience  the  above  claims  may  be  placed  in  fivel 
classes,  viz.  : 

Class  1.  Claims  made  payable  out  of  the  general  fund, 
under  statutes  directing  the  auditor  to  draw  his  warrant  there*- 
for,  when  no  specific  amount  of  the  general  fund  is  otherWise 
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Bet  apart  by  the  statute  for  the  payment  of  such  claims.  In 
this  class  claims  (a),  (c),  (d)  and  (j)  fall. 

Class  2.  Claims  made  payable  out  of  a. stated  statutory 
fund  to  a  designated  amount  annually  of  such  fund.  Claim 
(p)  is  of  such  class. 

.  Class  3.  Claims  payable  out  of  the  general  fund  from  ap- 
propriations of  an  amount  annually  of  such  fund  sufficient 
for  the  purposes  named,  but  no  specific  sum  appropriated  is 
named.     Claims  (b),  (f),  (i),  (q)  and  (t)  are  of  this  class. 

Class  4.  Claims  made  payable  out  of  specific  sums  desig- 
nated for  that  purpose  by  the  General  Appropriation  BiU. 
Claims  (h),  (k),  (o)  and  (r)  are  of  this  class. 

Class  5.  A  claim  made  payable  out  of  a  specific  sum  ap- 
propriated by  the  General  Appropriation  Bill  for  that  pur- 
pose.    Claim  (s)  is  of  this  class. 

The  appellant  contends  that  statutes  directing  the  payment 
of  claims  out  of  the  general  or  other  designated  fund  are  not 
legal  appropriations,  unless  some  specific  amount  of ^ such  fund 
is  set  aside  by  such  or  some  other  statute  for  the  specific  pur- 
pose of  meeting  such  payments. 

In  each  instance  relative  to  claims  of  class  1,  supra,  the  stat- 
ute ** applicable  to  the  several  claims"  authorizes  and  directs 
the  auditor  to  draw  his  warrant  in  favor  of  the  claimant. 
Paragraph  78  of  the  Civil  Code  of  1913,  upon  which  the 
appellant  largely  relies,  provides  that  *'no  warrant  shall  be 
drawn  by  the  auditor  .  .  ,  unless  the  money  has  been  pre- 
viously appropriated  by  law,"  is  the  general  rule  to  be 
observed  by  the  auditor,  but  when,  as  here,  a  statute  is  deal- 
ing with  a  special  subject,  and  in  relation  to  such  subject 
directs  the  auditor  to  draw  his  warrant,  and  makes  no  excep- 
tion, whether  or  not  an  appropriation  has  been  previously 
made,  the  direction  in  the  statute  is  a  command  to  the  auditor, 
relating  to  a  special,  particular  matter,  and  creates  an  excep- 
tion to  the  general  rule.  The  auditor's  plain  legal  duty  is. 
to  draw  the  warrant  in  such  cases,  not  because  there  is  a  spe- 
cific appropriation  previously  made,  but  because  the  statute 
commands  him  to  draw  the  warrant  in  that  particular  in- 
stance. Whether  an  appropriation  has  been  made  is  no  con- 
cern of  the  auditor.  That  matter  rests  solely,  in  such  cases, 
with  the  legislative  department  of  the  state,  and  might  affect 
the  treasurer's  duties,  but  that  is  no  concern  of  the  auditor.. 
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Classes  2  and  3  are  made  payable  out  of  designated  funds 
appropriated  ** annually''  for  that  purpose.  Class  2  differs 
in  the  matter  of  appropriation  from  class  3  in  the  particular 
that  a  designated  amount  of  a  stated  "fund**  is  appropriated 
annually  for  class  2  claims,  and  a  "sufficient"  amount,  or 
some  other  general  term  of  amount,  is  used  for  the  purposes 
of  class  3.  Appellant  contends  that  appropriations  of  the 
description  here  in  question  are  continuing  appropriations  and 
invalid  as  such,  and  therefore  he  is  prohibited  by  paragraph 
78,  supra,  from  drawing  a  warrant  against  them.  This  con- 
tention directly  questions  the  power  of  the  legislative  branch 
of  the  government  to  enact  such  appropriation  laws  attacked. 

The  disposition  of  the  public  revenues  of  the  state  is  essen- 
tially the  province  of  the  legislative  branch  of  the  state  gov- 
ernment. The  means  used  by  the  legislature  in  disposing  of 
such  revenues  is  largely  within  the  discretion  of  that  depart- 
ment, and  the  legislative  discretion  in  that  respect  can  be  lim- 
ited  only  by  the  state  Constitution.  Unless  the  Constitution 
prohibits  expressly,  or  by  necessary  implication,  the  legisla- 
ture from  disposing  of  the  public  revenues  of  the  state  by 
means  of  general  continuing  appropriation  statutes,  the  legis- 
lature has  ample  power  to  enact  such  statutes,  and,  when 
enacted,  they  are  as  effective  for  their  purpose  as  if  specific 
sums  were  set  aside  for  that  purpose.  The  appellant  argues 
with  much  force  that  statutes  making  annual  continuing  ap- 
propriations of  the  public  revenues  are  dangerous  and  tend 
to  open  the  doors  of  extravagance  and  directly  lead  to  the 
squandering  of  the  revenues.  This  argument  is  addressed  to 
the  policy  of  such  laws,  not  to  the  power  df  the  legislature  to 
enact  them.  The  argument  is  properly  one  for  the  considera- 
tion of  the  legislature,  not  for  the  court's  consideration. 
We  have  been  unable,  after  diligent  search,  to  find  any  con- 
stitutional limitation  upon  the  power  of  the  legislature  to 
enact  annual  continuing  appropriation  laws,  and  appellant 
has  pointed  out  none.  Before  the  Constitution  was  adopted 
such  appropriation  laws  existed  on  our  statute  books  without 
question,  and  at  the  time  of  statehood  a  number  of  such  laws 
were  in  force.  Section  2  of  article  22  of  the  state  Constitu- 
tion continued  in  force  "all  laws  of  the  territory  of  Arizona 
now  in  force,  not  repugnant  to  this  Constitution,  .  .  .  until 
they  expire  by  their  own  limitation  or  are  altered  or  repealed 
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by  law."  Without  a  doubt  paragraph  3571  of  the  Revised 
Statutes  of  Arizona  of  1901  was  carried  forward  as  a  law  in 
force  by  the  said  provision  of  the  Constitution,  and  it  was  so 
understood  by  the  first  state  legislature,  which  lifted  the  said 
paragraph  3571  and  inserted  it  in  the  Civil  Code  of  1913  as 
paragraph  4460  thereof.  The  legislative  policy  of  this  juris- 
diction for  a  quarter  of  a  century  has  been  to  make  annual 
continuing  appropriations  for  certain  purposes,  and  the 
power  of  the  legislature  to  make  such  form  of  appropriations 
has  never  before  been  questioned  by  anyone,  so  far  as  we  are 
informed.  Certainly  no  one  has  successfully  questioned  such 
power.  The  practice  of  making  such  form  of  appropriations 
may  be  open  to  censure,  but  to  hold  such  statutes  invalid  at 
this  late  day  would  serve  to  upset  the  machinery  of  state  ad- 
ministration, and  would  therefore  be  unpardonable,  except 
upon  the  authority  of  express  law.  The  auditor's  depart- 
ment would  suffer  from  such  ruling  fully  as  much  as  other 
departments  of  the  state  government.  The  necessary  travel- 
ing expenses  of  the  auditor  or  his  deputy  are  ordered  paid 
out  of  the  general  fund  of  the  state  by  paragraph  68  of  the 
Civil  Code  of  1913,  without  further  formalities  of  appropria- 
tion. The  contention  under  consideration  is  without  merit  as 
a  justification  for  refusing  to  obey  the  commands  of  the  writ. 

No  error  is  assigned  attacking  the  validity  of  the  appro- 
priation applicable  to  classes  4  and  5.  The  claims  specially 
referred  to  in  the  assignments  of  error  are  claims  (a),  (b), 
(c),  (f),  (i),  (j),  (p)  and  (g).  Claim  (g)  is  one  of  the  claims 
the  appellant  expressly  waives  his  claim  to  appeal  in  the  open- 
ing brief.  All  of  the  remaining  claims  specially  mentioned 
in  the  assignments  fall  within  classes  1,  2  and  3,  supra.  The 
other  claims  not  specifically  mentioned  in  appellant's  assign- 
ments touching  the  question  of  appropriations  need  no  fur- 
ther discussion  here  as  affected  by  that  question. 

Appellant  asserts  that  no  funds  existed  in  certain  appro- 
priations, as  a  further  justification  for  his  refusal  to  obey  the 
commands  of  the  writ.  This  question  is  not  attempted  to  be 
raised  by  appellant's  pleadings,  and  while  such  fact,  if  it  be 
a  fact,  would  be  a  justification  for  refusing  to  obey  one  of 
the  commands  of  the  writ  as  to  issuing  a  warrant,  yet  that 
question  is  not  presented  for  consideration  because  it  was  not 
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pleaded.  Certainly  the  absence  of  money  in  the  fund  does 
not  justify  his  refusal  to  issue  his  certificate  as  commanded. 

Appellant  asserted  that  no  funds  were  appropriated  for  the 
payment  of  the  several  claims,  and  such  allegation  necessarily 
could  be  established  by  the  absence  of  a  law  making  such 
appropriation,  but  the  existence  of  a  valid  law  making  an 
appropriation  for  the  claims  in  qu^tion  disproves  the  nega- 
tive allegation.  Whether  the  funds  were  actually  in  exist- 
ence subject  to  pay  the  particular  claim  is  a  question  of  fact 
determinable  from  evidence.  Whether  funds  have  been  ap- 
propriated to  pay  the  particular  claim  is  a  question  of  law, 
determinable  by  the  statutory  law  of  the  state.  This  conten- 
tion arose  from  a  difference  of  construction  placed  upon  the 
vetoes  by  the  Governor  of  certain  parts  or  provisions  of  the 
General  Appropriation  Bill;  the  contention  being  that  the 
statutes  appropriating  money  for  certain  claims  were  re- 
pealed by  express  provisions  of  the  appropriation  bill,  and, 
as  the  repealing  clauses  only  were  vetoed,  the  vetoes  were  in- 
effective. The  results  of  the  vetoes,  according  to  the  conten- 
tion of  the  auditor,  affect  each  of  the  last-mentioned  claims, 
viz.,  claims  (a),  (b),  (c),  (f),  (i),  (j)  and  (p). 

By  subdivision  8  of  section  1  of  the  General  Appropriation 
Bill,  as  passed  by  the  legislature,  an  appropriation  was  made 
covering  the  salaries  of  chief  clerk  and  assistant  clerk,  and 
purporting  to  repeal  all  statutory  appropriations  for  the  ex- 
penses and  purpose  of  the  incorporating  department  of  the 
corporation  commission.  The  Governor,  in  the  exercise  of  his 
veto  powers,  disapproved  of  subdivision  8  in  its  entirety. 
Claim  (a)  is  such  a  claim  that,  if  the  repealing  part  of  this 
section  is  effective  as  a  repeal,  paragraph  2273,  making  appro, 
priations  for  its  payment,  would  stand  repealed. 

By  subdivision  27  of  section  1  of  the  General  Appropria- 
tion Bill,  as  passed  by  the  legislature,  an  appropriation  was 
made  to  pay  all  persons  employed  by  the  state  tax  commis- 
sion, other  than  one  clerk.  This  subdivision  was  vetoed  by 
the  Governor  in  its  entirety.  Claim  (b)  is  for  services  of  a 
stenographer  employed  by  the  tax  commission,  and  the  com- 
pensation for  such  services  is  made  payable  out  of  an  annual 
appropriation  made  by  paragraph  4833  of  the  Civil  Code  of 
1913.  Section  51  of  chapter  3  of  the  General  Appropriation 
Bill,  as  originally  passed  by  the  legislature,  purports  to  repeal 
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paragraph  4833.  The  Governor  vetoed  section  51  in  its 
entirety. 

By  subdivision  32  of  section  1  of  the  General  Appropriation 
BilL  as  originally  passed  by  the  legislature,  a  fund  was  pro- 
vided to  DC  known  as  the  game  protection  fund,  and  such 
fund  was  appropriated  to  pay  certain  salaries  and  other  ex- 
penses, including  ''all  other  necessary  and  office  .expenses  of 
the  state  game  warden,"  and  stating: 

^'This  appropriation  shall  be  in  lieu  of  all  appropriations 
provided  for  in  title  XVIII,  Penal  Code,  1913.'' 

The  Governor  vetoed  said  subdivision  32  in  its  entirety. 
Claim  (c)  is  such  daim  as  is  payable  out  of  the  appropria- 
tion made  by  paragraph  686  of  said  Penal  Code. 

By  subdivision  57  of  section  1  of  the  General  Appropria- 
tion Bill,  the  legislature  appropriated  a  specific  sum  to  pay 
the  salary  of  the  citizen  member  of  the  board  of  control  for 
two  years.  As  originally  passed  by  the  legislature,  said  sub- 
division contained  the  further  provision,  viz. : 

''Paragraph  4460,  Revised  Statutes  of  Arizona  1913,  Civil 
Code,  is  hereby  repealed  and  all  statutory  appropriations  for 
the  salary  provided  for  in  this  subdivision  are  hereby  re- 
pealed, and  the  auditor  shall  draw  no  warrant  against  the 
general  or  other  state  fund  for  the  salary  provided  for  in  this 
subdivision  otherwise  than  is  herein  directed,  the  appropria- 
tion herein  made  being  in  lieu  of  all  such  statutory  appro- 
priations and  is  not  in  addition  thereto." 

Claim  (f)  is  such  claim  as  is  made  payable  out  of  the 
appropriation  made  by  paragraph  4460,  attempted  to  be  re- 
pealed, and  a  claim  other  than  for  the  salary  of  the  citizen 
member  of  the  board  of  control.  The  Governor  vetoed  that 
part  of  said  subdivision  purporting  to  repeal  paragraph  4460, 
and  his  veto  extended  to  all  that  part  of  the  subdivision 
quoted  above.  The  Governor  approved  the  subdivision  so  far 
as  it  appropriated  a  specific  sum  for  the  specific  purpose  of 
paying  the  salary  of  the  citizen  member  and  secretary  of  the 
board  of  control. 

By  subdivision  87  of  section  1  of  the  General  Appropria- 
tion Bill,  the  legislature  made  a  specific  appropriation  for 
two  years  to  pay  for  elementary  training  in  agricultural,  min- 
ing, manual  training,  domestic  science  and  other  vocational 
pursuits  in  such  normal  and  high  schools  as  are  designated 
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under  the  provisions  of  law  to  give  such  training.  As  origi- 
nally passed  by  the  legislature,  the  following  was  a  part  of 
this  subdivision,  viz. : 

"The  appropriation  herein  made  for  such  elementary  train- 
ing is  in  lieu  of  all  statutory  appropriations  heretofore  made 
for  this  purpose,  and  is  not  in  addition  thereto ;  and  the  state 
auditor  is  hereby  directed  to  draw  no  warrant  against  the 
general  or  other  state  fund  for  the  expenses  of  such  elemen- 
tary training  provided  for  in  this  subdivision  otherwise 
than  is  hereby  directed." 

The  words  quoted  were  vetoed  by  the  Governor,  while  that 
part  of  said  subdivision  making  the  specific  appropriation 
for  the  purpose  designated  was  approved.  Claim  (i)  is  a 
claim  made  payable  out  of  an  appropriation  made  by  para- 
graph 2794  of  the  Civil  Code  of  1913,  as  a  claim  for  the  aid 
to  a  high  school  for  teaching  vocational  pursuits,  provided 
by  chapter  13,  title  11  of  the  Civil  Code. 

Subdivision  93  of  section  1  of  the  General  Appropriation 
Bill,  as  passed  by  the  legislature,  purported  to  set  aside  a 
specific  sum  for  two  years  for  the  maintenance  of  the  Na- 
tional Guard  of  Arizona,  for  the  payment  of  insurance,  ex- 
penses of  instruction  and  other  expenses.  This  subdivision 
was  vetoed  by  the  Governor  in  its  entirety.  Claim  (j)  is  one 
for  expenses  of  the  adjutant  general's  office,  and  made  pay- 
able out  of  an  appropriation  made  by  paragraph  3948  of  the 
Civil  Code  of  1913.  Section  51  of  the  General  Appropria- 
tion Bill  purported  in  express  terms  to  repeal  said  paragraph 
3948.  The  Governor  vetoed  section  51  of  the  General  Ap- 
propriation Bill  in  its  entirety. 

Claim  (p)  is  made  expressly  payable  out  of  the  state  school 
fund  by  paragraph  2705  of  the  Civil  Code  of  1913 ,  and  para- 
graph 1524  establishes  the  '* state  school  fund."  The  Gen- 
eral Appropriation  Bill  does  not  seem  to  deal  with  these  stat- 
utes. 

For  convenience  in  considering  the  questions  touching  the 
Governor's  vetoes,  we  will  classify  the  said  claims  with  refer- 
ence to  the  vetoes  as:  Claims  affected  because  the  Governor's 
veto  extended  to  an  entire  subdivision  or  section  of  the  Gen- 
eral Appropriation  Bill.  Claims  (a),  (b),  (c),  (f)  and  (j) 
will  be  considered  of  this  class.  Claims  affected  where  the 
Governor's  veto  extended  to  a  part  less  than  an  entire  sub- 


Digitized  by 


Google 


456  Callaghan  v.  Boyce.  [17  Ariz^ 

division  or  section  of  the  General  Appropriation  Bill.  Claims 
(i)  and  (j)  will  be  considered  of  this  class. 

The  appellant  in  his  brief  discusses  the  questions  presented 
by  the  first-mentioned  class  of  claims  from  a  twofold  view- 
point :  First,  from  a  viewpoint  of  the  power  of  the  legislature 
to  incorporate  in  the  General  Appropriation  Bill  statutes  mak- 
ing repeals  conflicting  with  prior  appropriations ;  and,  second, 
from  the  viewpoint  of  the  power  of  the  Governor  to  veto  the 
repeals  contained  in  the  General  Appropriation  Bill  without 
vetoing  the  entire  bill. 

The  legislature  enacting  the  General  Appropriation  Bill 
has  the  same  power  to  act  therein  as  all  prior  legislatures 
possessed ;  no  more,  no  less.  The  subject  operated  upon  must 
be  one  falling  within  the  purview  of  the  General  Appropria- 
tion Bill ;  otherwise  the  legislature  has  no  power  to  legislate 
upon  the  subject  under  the  title  of  and  as  a  part  of  the  Gen- 
eral Appropriation  Bill.  Section  20  of  article  4  of  the  state 
Constitution  defines  the  scope  of  the  legislative  power  while 
enacting  the  General  Appropriation  Bill,  and  limits  that 
power  to  **  appropriations  for  the  different  departments  of 
the  state,  for  state  institutions,  for  public  schools,  and  for 
interest  on  the  public  debt.  All  other  appropriations  shall 
be  made  by  separate  bills,  each  embracing  but  one  subject.'* 
Clearly,  matters  included  in  the  General  Appropriation  Bill 
which  are  not  embraced  within  the  subjects  therein  specified, 
and  properly  connected  therewith,  are  such  subjects  as  are 
not  expressed  in  the  title,  and  are  void  for  that  reason,  un- 
der section  13,  part  2,  article  4,  of  the  state  Constitution, 
To  avoid  such  legislation  the  Governor's  veto  is  not  essential; 
the  constitutional  provision  avoids  them.  Consequently  we 
are  now  concerned  only  with  the  effect  of  the  Governor's  veto 
of  subjects  properly  included  in  the  title  of  the  General  Ap- 
propriation Bill. 

The  third  clause  of  section  7  of  article  5  of  the  state  Con- 
stitution provides: 

"If  any  bill  presented  to  the  Governor  contains  several 
items  of  appropriations  of  money,  he  may  object  to  one  or 
more  of  such  items  while  approving  other  portions  of  the  bill. 
In  such  case  he  shall  append  to  the  bill  at  the  time  of  sign- 
ing it,  a  statement  of  the  item  or  items  which  he  declines  tQ 
approve,  together  with  his  reasons  therefor,  and  such  item 
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or  items  shall  not  take  effect  unless  passed  over  the  (Jover- 
nor's  objections  as  in  this  section  provided." 

The  first  clause  of  said  section  7,  article  5,  provides: 

"Every  bill  passed  by  the  legislature,  before  it  becomes  a 
law,  shall  be  presented  to  the  Governor.  If  he  approve,  he 
shall  sign  it,  and  it  shall  become  a  law  as  provided  in  this 
Constitution.  But  if  he  disapprove,  he  shall  return  it,  with 
his  objections,  to  the  house  in  which  it  originated,  which  shall 
enter  the  objections  at  large  on  the  journal,"  for  reconsidera- 
tion. 

Prior  to  statehood  and  the  adoption  of  the  Constitution  the 
duties  of  the  Governor  of  the  territory,  relating  to  the  veto 
power  appeared  in  1  Supp.  R.  S.  U.  S.  p.  112,  being  chapter 
212,  44th  Cong.,  1st  Sess.,  July  19,  1876,  as  the  act  appears 
at  page  72,  paragraph  4,  Organic  Laws,  Revised  Statutes  of 
Arizona  of  1901,  as  follows: 

**That  every  bill  which  shall  have  passed  the  legislative 
council  and  house  of  representatives  of  the  territory  of  Ari- 
zona shall,  before  it  becomes  a  law,  be  presented  to  the  Gov- 
ernor of  the  territory ;  if  he  approve  it,  he  shall  sign  it ;  but 
if  he  do  not  approve  it,  he  shall  return  it,  with  his  objec- 
tions, to  the  house  in  which  it  originated,"  which  shall  pro- 
ceed to  reconsider  it. 

Paragraph  58  of  the  Revised  Statutes  of  Arizona  of  1901 
is  to  the  like  effect. 

In  Porter  v.  Hughes,  4  Ariz.  1,  32  Pac.  165,  the  supreme 
court  of  the  territory  had  under  consideration  the  power  of 
the  Governor  to  veto  an  item  of  the  General  Appropriation 
Bill  and  to  approve  the  other  portions  of  the  bill.  The  court 
construes  the  above  provision  of  the  organic  act  as  conferring 
on  the  Governor  the  power  to  approve  or  disapprove  such  a 
bill  only  in  its  entirety,  and  vested  no  power  in  the  Governor 
to  disapprove  a  section  of  such  a  bill  and  approve  the  re- 
maining portions  of  the  said  appropriation  bill.  This  de- 
cision was  filed  in  1893,  and  was  never  thereafter  questioned, 
so  far  as  the  supreme  court  reports  disclose.  The  general 
language  of  the  organic  act  supra  is  adopted  as  the  language 
of  the  first  clause  of  section  7  of  article  5  of  the  state  Con- 
stitution, and,  standing  alone,  must  be  given  the  same  con- 
struction as  the  territorial  court  placed  upon  the  original 
provision.     The  constitutional  convention  was  doubtless  fa- 
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miliar  with  the  said  limitation  upon  the  Goyemor's  veto 
power  as  interpreted  in  Porter  v.  Hughes,  supra,  and  added 
the  third  clause,  viz. :  "If  any  bill  presented  to  the  Gtovemor 
contains  several  items  of  appropriations  of  money,  he  may 
object  to  one  or  more  of  such  items  while  approving  other 
portions  of  the  bill" — thereby  creating  a  clear  exception  to 
the  general  rule  as  to  all  bills  containing  several  items  of 
appropriations  of  money.  The  word  "item**  was  treated  in 
Porter  v.  Hughes  as  having  reference  to  a  section  of  the  ap- 
propriation bill  reading  as  follows : 

*'For  territorial  salaries  of  the  district  judges,  as  provided 
by  law,  to  be  expended  under  the  direction  of  the  territorial 
auditor,  to  be  paid  in  quarterly  installments,  $7,200.00;  one- 
half  to  be  expended  in  each  of  the  years  1887  and  1888." 

The  exception  created  by  the  third  clause  of  section  7, 
article  5  of  the  Constitution,  was  inserted  for  the  evident 
purpose  of  removing  the  limitation  on  the  Governor's  veto 
power  in  the  respect  under  consideration,  and  thereby  em» 
powering  the  Governor  to  veto  any  separate  section  of  the 
General  Appropriation  Bill  which  had  for  its  subject  the  ap- 
propriation of  money  and  directions  as  to  its  disposition. 
"Item,"  therefore,  is  used  synonymously  with  "subject," 
"distinct  or  separate  parts,"  and  an  objection  and  disap- 
proval by  the  Gtovernor  of  an  item  or  several  items  of  appro- 
priations of  money  has  reference  to  the  distinct  subject  or 
part  for  which  the  appropriation  Is  made  and  all  its  inci- 
dents. In  Commonwealth  v.  Barnett,  199  Pa.  161,  55  L.  R.  A. 
882,  48  Atl.  976,  the  term  "item,"  as  used  in  article  4,  sec- 
tion 16,  of  the  Constitution  of  Pennsylvania,  a  similar  pro- 
vision, was  held  to  mean  "the  particulars,  the  details,  the  dis- 
tinct and  severable  parts  of  the  appropriation,"  and  is  "used 
interchangeably  in  the  same  sense"  with  the  word  "part." 
See  4  Words  and  Phrases,  3797. 

Subdivision  8  of  section  1  of  the  General  Appropriation 
Bill,  subdivision  27  of  said  section  1,  subdivision  32  of  said 
section  1,  subdivision  93  of  said  section  1,  and  section  51  were 
disapproved  in  their  entirety.  These  subdivisions  and  sec- 
tion are  distinct  and  separable  parts  of  the  General  Appro-, 
priation  Bill,  and  the  Governor's  vetoes  of  such  items  were 
within  his  constitutional  power.  Consequently  no  appropria- 
tions were  made  by  the  said  appropriation  bill  for  claims  (a), 
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(b),  (c)  and  (j),  and  so  far  as  such  subdivisions  attempted 
to  substitute  any  of  said  items  of  appropriation  for  existing 
appropriations,  they  were  ineffective  for  that  purpose. 

Section  51  of  said  General  Appropriation  Bill  is  a  distinct 
and  separable  part  or  item  of  said  General  Appropriation 
Bill.  The  Governor  disapproved  such  item  or  distinct  sep- 
arable part  of  said  bill,  and  such  veto  was  exercised  within 
the  legal  powers  of  the  Governor.  Section  51,  therefore, 
never  became  effective,  and  consequently  all  the  statutes  at- 
tempted to  be  expressly  repealed  by  said  section  51  of  said 
General  Appropriation  Bill  remain  valid  and  subsisting  laws. 
Claims  (b)  and  (j)  are  unaffected  by  said  attempted  repeal. 

Section  44  of  said  General  Appropriation  Bill  attempted 
to  appropriate  a  sum  of  money  for  a  state  common  school 
fund,  and  directed  the  payment  of  all  expenses  approved  by 
the  state  board  of  education  out  of  that  fund.  Section  51  of 
said  appropriation  bill  having  been  disapproved  by  the  Gov- 
ernor within  his  constitutional  powers,  the  effect  was  to  annul 
said  attempted  appropriation,  and  left  in  force  paragraph 
1524  of  the  Civil  Code  of  1913,  providing  a  fund  from  which 
claim  (p)  is  payable. 

Subdivision  57  of  section  1  of  the  General  Appropriation 
Bill  set  forth  a  specific  sum  of  money  "to  pay  the  salary  of 
the  citizen  member  of  the  board  of  control  for  each  of  the  two 
succeeding  years."  Following  this  item  appears  the  follow- 
ing language,  viz. : 

"Paragraph  4460,  Revised  Statutes  of  Arizona,  1913,  Civil 
Code,  is  hereby  repealed  and  all  statutory  appropriations  for 
the  salary  provided  for  in  this  subdivision  are  hereby  re- 
pealed, and  the  state  auditor  shall  draw  no  warrant  against 
the  general  or  other  state  fund  for  the  salary  provided  for  in 
this  subdivision  otherwise  than  is  herein  directed,  the  appro- 
priation herein  made  being  in  lieu  of  all  such  statutory  ap- 
propriations and  is  not  in  addition  thereto.'' 

These  words  quoted  were  disapproved  by  the  (Jovernor;  the 
item  being  otherwise  approved.  The  salary  of  the  citizen 
member  of  the  board  of  control  is  not  involved  in  this  case. 
The  matters  of  prior  appropriations  as  they  affected  the 
salary  of  the  citizen  member  of  the  board  of  control  are  mat- 
ters incidental  to  the  item  of  appropriation  for  the  purposes 
of  said  salary.    In  so  far  as  this  item  of  appropriation  con- 
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cems  the  salary  of  the  citizen  member  of  the  board  of  con- 
trol, the  language  quoted  and  disapproved  was  dearly  mat- 
ter incidental  to  the  appropriation  and  an  inseparable  part 
of  the  item.  The  disapproval  of  such  inseparable  part  is 
without  effect;  the  main  part  of  the  item  having  been  ap- 
proved, as  a  necessary  deduction  from  the  rule  stated  above. 
Claim  (f )  is  a  claim  other  than  for  the  salary  of  the  citizen 
member  of  the  board  of  control,  and  paragraph  4460  of  Civil 
Code  of  1913  makes  appropriation  for  the  payment  of  the 
class  of  claims  to  which  claim  (f)  belongs.  So  far  as  the 
attempted  repeal  of  paragraph  4460  in  subdivision  57,  supra, 
was  intended  to  affect  claims  other  than  the  salary  of  the 
citizen  member  of  the  board  of  control,  the  legislature  acted 
beyond  its  power  as  limited  by  section  13  of  part  2,  article  4, 
of  the  state  Constitution.  The  subject  legislated  upon  in  sub- 
division 57  is  the  salary  of  the  citizen  member  of  the  board 
of  control,  and  an  attempt  to  repeal  an  appropriation  statute 
affecting  some  subject  other  than  such  as  necessarily  affect 
the  salary  of  such  officer  is  not  dealing  with  matters  properly 
connected  with  the  subject  under  consideration.  While  the 
veto  of  a  part  of  subdivision  57  was  clearly  ineffective  as  an 
annulment  of  that  part  of  the  item  aimed  at,  yet  the  attempt 
to  repeal  paragraph  4460  as  to  all  purposes  was  as  clearly 
in  excess  of  the  power  of  the  legislature  to  enact  a  general 
appropriation  bill,  and  was  void  as  to  all  matters  other  than 
matters  connected  with  the  salary  of  the  citizen  member  of 
the  board  of  control.  Claim  (f)  remains  a  valid  claim  pay- 
able as  directed  by  paragraph  4460  of  the  Civil  Code  of  1913. 
The  same  rule  applies  to  subdivision  87  of  section  1  of  the 
Qencrnl  Appropriation  Bill.  This  item  attempts  by  general 
terms  to  repeal  paragraph  2794  of  the  Civil  Code  of  1913, 
making  an  appropriation  to  carry  out  the  provisions  of 
chapter  13,  title  11,  for  all  purposes.  Claim  (i)  is  one  for 
aid  to  a  high  school  which  accrued  for  the  year  1913-14,  prior 
to  the  going  into  effect  of  the  General  Appropriation  Bill, 
and  the  appropriation  made  in  the  bill  was  distinctly  made 
'*to  pay  for  elementary  training  in  agricultural,  mining, 
manual  training,  domestic  science,  and  other  vocational  pur- 
suits in  such  normal  and  high  schools  as  are  designated  under 
the  provisions  of  law  to  give  such  training,  there  is  hereby 
appropriated  the  sum  of  $73,000.00;  $36,500.00  or  so  much 
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thereof  as  may  be  needed  to  be  expended  during  each  of  the 
years  ending  June  30,  1916,  and  June  30,  1917." 

The  General  Appropriation  Bill  became  effective  June  9, 
1915.  Claim  (i)  is  therefore  payable  out  of  the  appropria- 
tion made  by  subdivision  87  of  section  1,  and  its  payment  is 
unaffected  by  the  repeal  of  paragraph  2794,  supra,  as  an  ap- 
propriation to  pay  the  claims  of  high  schools  for  state  aid. 

Claim  (a)  is  authorized  by  subdivision  89  of  section  1  of 
the  General  Appropriation  Bill,  viz. : 

•*89.  To  pay  for  clerical  assistance  to  the  state  librarian 
for  cataloguing,  indexing  and  cross-indexing  the  volumes, 
pamphlets  and  publications  in  the  state  library,  there  is  here- 
by appropriated  the  sum  of  twenty-four  hundred  dollars 
($2400.00);  twelve  hundred  dollars  ($1200.00),  or  so  much 
thereof  as  may  be  needed,  to  be  expended  during  each  of  the 
years  ending  June  30,  1916,  and  June  30,  1917." 

Subdivision  90  of  section  1,  General  Appropriation  Bill, 
provides : 

"All  fees  received  by  the  clerk  of  the  Supreme  Court  shall 
be  paid  into  the  state  treasury  and  shall  be  set  aside  for  the 
maintenance  of  the  state  library,  and  all  such  fees  are  hereby 
appropriated  for  the  maintenance  of  said  state  library  for 
the  payment  of  the  salary  provided  for  in  subdivision  89. 
The  appropriation  herein  made  is  not  in  addition  to  any  other 
maintenance  fund  but  is  in  lieu  of  all  statutory  appropria- 
tions for  the  maintenance  of  said  state  library." 

The  last  sentence  quoted  was  disapproved  by  the  Governor, 
and  the  other  preceding  portions  of  subdivision  90  were  ap- 
proved. The  disapproval  of  the  sentence  under  the  rule 
supra  was  without  effect  upon  the  salary  of  the  assistant  to 
the  librarian.  Whether  any  money  was  in  the  fund  so  pro- 
vided to  pay  the  salary  of  the  said  assistant  is  a  question  that 
would  affect  the  performance  of  the  auditor's  duty  only  as  to 
whether  a  warrant  or  a  certificate  would  be  issued  by  him. 
He  does  not  interpose  such  objection. 

The  same  question  may  affect  each  of  the  claims  involved. 
The  claims  for  which  definite,  fixed  and  specific  appropria- 
tions have  been  made,  and  which  appropriations  are  payable 
out  of  the  general  fund,  are  the  first  charges  against  such 
general  fund,  and  any  moneys  in  the  general  fund  to  the  ex- 
tent thereof  shall  be  preserved  for  such  payments.     Other 
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appropriations  payable  out  of  the  general  fund,  but  which 
are  not  specific  in  amount,  shall  be  paid  out  of  any  moneys 
remaining  in  the  fund  not  otherwise  specifically  appropriated. 
When  a  claim  is  payable  out  of  a  specific  fund,  and,  if  it  is 
exhausted,  then  out  of  the  general  fund,  the  specific  fund 
must  be  exhausted  before  recourse  may  be  had  to  the  general 
fund  for  payment.  These  are  essentially  clerical  matters  of 
bookkeeping  determinable  by  the  auditor  with  reference  to 
the  treasurer's  books,  over  which  the  auditor  has  a  measure 
of  supervision,  by  auditing  and  by  comparing  with  his  own 
books.  Paragraph  70,  subdivision  8,  and  paragraph  80,  Civil 
Code  1913. 

The  return  of  the  defendant  to  the  rule  to  show  cause  why 
the  mandate  of  the  court  was  not  obeyed  fails  to  set  forth  a 
justification  in  law,  and  the  judgment  of  the  court  making 
the  rule  absolute  is,  in  substance,  correct. 

The  judgment  of  the  court  will  be  modified  in  the  particu- 
lars where  the  auditor  is  commanded  to  draw  his  warrant 
against  funds  other  than  specified  in  this  opinion,  as  the  case 
may  be,  and,  as  modified,  the  judgment  is  affirmed. 

Affirmed. 

ROSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 


[Civil  No.  1485.    Filed  January  13,  1916.} 
[154  Pac.  202.] 

ARIZONA  CORPORATION  COMMISSION,  Appellant,  v. 
HERALDS  OP  LIBERTY,  AppeUee. 

1.  Mandamus — Acts  or  State  Oobpobation  Commission — Statutks — 
"Pboceedino" — "Pbopkr  Peockedino." — Civil  Code  of  1913,  para- 
graph 3486,  prescribes  the  form  of  application  hj  foreign  fraternal 
beneficiary  societies  to  the  Corporation  Commission,  licensed  to 
transact  the  business  of  insurance  in  the  state,  and  provides  that, 
when  the  commission  refuses  to  license  any  society,  it  shall  reduce 
its  ruling  or  order  to  writing,  file  it  in  its  offieei  and  furnish  a  copy 
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thereof  with  a  statement  of  its  reasons  to  the  officers  of  the  society 
on  request,  and  that  its  acts  shall  be  reviewable  hy  proper  proceed- 
ings in  anj  court  of  competent  jurisdiction  within  Maricopa  county. 
Civil  Code,  paragraph  1558,  provides:  '*If  the  proceedings  be 
^  brought  in  the  supreme  court  the  court  shall.  ...  If  brought-  in 

f  the  superior  court  the  trial  shall  be  had  in  the  county  in  which  the 

'  proceeding  is  brought."    Paragraphs  1553  and  1554  provide  that  a 

*    party  beneficially  interested,  having  no  plain  and  adequate  remedy  at 
law,  shall  .be  entitled  to  mandamua  from  the  supreme  court  or  the 
'  superior  court  to  any  inferior  tribunal  to  compel  the  performance 

of  an  act  which  the  law  specially  enjoins  on  it,  and  for  the  forming 
4)f  issues  and  a  jury  trial.    A  foreign  fraternal  beneficiary  society 
,  made  application  for  a  license  to  transact  business  in  the  state  in 

I  accordance  with  the  statute,  and  the  license  was  refused  by  the 

<lorporation  Commission  on  the  ground  that  the  refusal  was  within 
its  discretion.  Held,  that  the  term  "proceedings"  meant  the  form  of 
law  or  the  mode  in  which  a  judicial  transaction  is  to  be  transacted; 
that  mandafMU  was  within  the  term  "proper  proceedings,"  and  would 
lie  to  review-  the  commission's  action. 
:2.  Mandamus — Fobeion  Beneficiabt  Sociktt — ^Bioht  to  Do  Business 
IN  State — Statute — "MAY.^-^onstitutian,  article  15,  section  5,  pro- 
vides that  the  Corporation  Commission  shall  have  the  sole  power  to 
issue  licenses  to  foreign  corporations  to  do  business  in  this  state  as 
may  be  prescribed  by  law.  Civil  Code  of  1913,  paragraph  3486,  de- 
•clares  any  society  entitled  to  a  license  to  transact  business  within  the 
•state  upon  filing  with  the  state  Corporation  Commission  the  papers 
-and  statements  therein  enumerated,  and  furnishing  it  with  such  other 
information  as  it  may  deem  necessary  to  a  proper  exhibition  of  its 
business  and  plan  of  insurance,  and  that  the  commission  may  issue 
A  license  to  such  society  to  do  business  in  the  state.  Held,  that  the 
^Constitution  gave  the  sole  power  to  issue  licenses  to  the  commission, 
leaving  the  legislature  to  prescribe  the  kinds  of  corporations  that 
might  do  business  in  the  state,  and  made  it  the  duty  of  the  commis- 
sion to  issue  licenses  to  such  corporations  upon  proper  application; 
that  the  word  ''may"  was  not  used  in  a  permissive  or  optional  sense, 
but  was  mandatory,  having  the  sense  of  "shall,"  so  that  the  com- 
mission, on  a  proper  application,  could  not  arbitrarily  refuse  to  issue 
a  license,  and  that  mandamtu  would  lie  to  compel  its  issuance. 

[As  to  right  of  foreign  corporation  to  question  validity  of  stat- 
ute regulating  foreign  corporations,  see  note  in  Ann.  Oai.  1913d, 
1287.1 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
^County  of  Maricopa.    B.  C.  Stanford,  Judge.    Affirmed. 
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»  Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  Leslie  C. 
Hardy  and  Mr.  Geo.  W.  Harben,  Assistant  Attorneys  Gen- 
eral, for  Appellant. 

Mr.  George  J.  Stoneman,  for  Appellee. 

ROSS,  C.  J. — The  appellant,  the  Arizona  Corporation  Com- 
mission, prosecutes  this  appeal  from  the  judgment  of  the 
superior  court  of  Maricopa  county  in  mandamus  proceedings 
requiring  and  compelling  it  to  issue  to  the  appellee,  a  foreign 
fraternal  beneficiary  society  incorporated  under  the  laws  of 
the  state  of  Alabama,  a  license  authorizing  the  appellee  to 
transact  and  carry  on  the  business  of  fraternal  insurance. 
The  appellee  showed  in  its  complaint  that  it  was  one  of  the 
kinds  of  fraternal  beneficiary  societies  described  in  article 
6  of  title  24  of  the  Civil  Code  of  1913,  and  that  it  had  filed 
with  the  appellant  Corporation  Commission,  on  the  twenty- 
second  day  of  April,  1915,  its  application  for  license  to  trans- 
act the  business  of  insurance  in  the  state  of  Arizona,  which 
application  was  made  a  part  of  the  complaint.  In  the  par- 
ticulars required  by  paragraph  3486  of  said  chapter  and  title 
the  application  for  license  was  sufficient,  in  that  it  showed  the 
filing  with  the  Corporation  Commission  of  all  the  papers, 
instruments  and  statements,  with  proper  verifications,  therein 
especially  named  and  enumerated.  It  is  alleged  that,  not- 
withstanding the  application  for  license  to  transact  business, 
which  in  all  respects  conformed  to  the  law,  the  **said  Arizona 
Corporation  Commission,  without  just  or  legal  ground  or  ex- 
cuse, and  without  assigning  any  legal  reason  therefor,  has 
refused  and  neglected,  and  still  does  refuse  and  neglect,  to 
grant  to  plaintiff  a  permit  and  license  to  transact  business  in 
the  state  of  Arizona.  ..." 

'  No  return  to  the  alternative  writ  was  made,  but  the  appel- 
lant moved  to  strike  it,  and  filed  its  demurrer  to  the  com- 
plaint. The  motion  to  strike  and  the  demurrer  both  raised 
the  point  that  the  complaint  showed  upon  its  face  that  the 
writ  of  mundamtis  was  sought  to  control  the  discreftion  and 
the  judgment  of  the  appellant  Corporation  Commission  in  the 
performance  by  it  of  a  duty  imposed  by  law  that;  is  giuisi-)xir 
dicial  in  its  nature.  The  appellant  answered,  admitting  that 
it  **is  required  by  article  6  of  title  24  of  the  Civil  Code  of 
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1913,  ...  to  grant  to  all  foreign,  fraternal  and  beneficiary 
societies  coming  within  the  definition  and  description  of  such 
societies  as  contained  in  said  article  and  title  which  have  com- 
plied with  the  requirements  regulating  such  foreign,  fraternal 
and  beneficiary  societies  a  license,  certificate,  and  permit  to 
transact  business  in  the  state  of  Arizona,  and  further  admits 
that  plaintiff  made  an  application  for  license  and  permit  to 
transact  its  business  in  the  state  of  Arizona  to  the  Arizona 
Corporation  Commission  on  the  twenty-second  day  of  AprU, 
1915." 

Upon  the  trial  it  was  admitted  by  the  appellant  that  the 
appellee  **had  performed  the  physical  acts  and  had  filed  with 
the  Corporation  Commission  of  the  state  of  Arizona  the  sev- 
eral instruments  set  forth  in  its  verified  complaint  and  ap- 
plication for  alternative  writ  of  mandamus  filed  herein." 

Upon  the  pleadings  and  the  stipulation  judgment  was  en- 
tered making  the  alternative  writ  absolute.  Prom  the  judg- 
ment and  the  orders  of  the  court  overruling  the  demurrer 
and  motion  to  strike,  this  appeal  was  taken. 

It  is  seen  from  the  admitted  facts  that  the  appellee  had 
conformed  to  the  requirements  of  law,  and  was  entitled  to  a 
license  to  do  business  in  the  state,  unless  the  contention  of 
the  appellant  that  the  Corporation  Commission's  act  in  re- 
fusing the  license  was  a  discretionary  one  or  a  qtMsi-judicihl 
act  is  well  founded,  and  not  subject  to  revision  in  this  pro- 
ceeding. Paragraph  3486,  supra,  provides,  among  other 
things,  that: 

**When  the  Corporation  Commission  refuses  to  license  any 
society,  or  revokes  its  authority  to  do  business  in  this  state, 
the  commission  shall  reduce  its  ruling,  order  or  decision  to 
writing  and  file  the  same  in  the  ofiice  of  the  Corporation  Com- 
mission and  shall  furnish  a  copy  thereof,  together  with  a 
statement  of  its  reasons,  to  the  officers  of  the  society,  upon 
request,  and  the  action  of  the  Corporation  Commission  may 
be  reviewable  by  proper  proceedings  in  any  court  of  compe- 
tent jurisdiction  within  the  county  of  Maricopa,  state  of  Ari- 
zona. ' ' 

**The  action  of  the  Corporation  Commission,"  whether  it 
be  determined  to  be  ministerial,  discretionary  or  judicial,  is 
by  this  statute  made  reviewable  in  the  courts.  From  the  Con- 
Ftitution  and  laws  of  the  state  we  think  the  superior  court 
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of  Maricopa  county  was  the  proper  and  competent  tribunal 
to  appeal  to  for  a  review  of  the  action  of  the  Corporation 
Commission.  Whether  mandamus  is  the  "proper  proceed- 
ings'^ mentioned  in  the  statute  is  another  question.  It  is  evi- 
dent that  the  legislative  intent  was  to  refer  the  complaining 
party  to  some  well-known  statutory  or  common-law  proceed- 
ing. It  might  have  provided  for  a  summary  hearing  and 
review  of  the  action  of  the  Corporation  Commission  in  the 
superior  court,  as  it  did  in  paragraph  3381  of  the  Civil  Code, 
in  reference  to  the  revocation  or  suspension  of  licenses  to  do 
business  by  other  kinds  of  insurance  corporations  than  fra- 
ternal. It  did  not  see  fit  to  do  that,  but,  instead,  provided 
that  when  the  Corporation  Commission  refused  to  issue  a 
license  or  revoked  a  license  to  a  fraternal  corporation,  that 
such  corporation  could  have  such  action  reviewed  **by  proper 
proceedings  in  any  court  of  competent  jurisdiction." 

We  think  that  proceeding  or  ''proceedings,"  as  here  used, 
has  reference  to  ''a  prescribed  mode  of  action  for  carrying 
into  effect  a  legal  right."  The  word  has  many  diflferent 
meanings,  depending  upon  t\^  context  in  which  it  is  used, 
but  we  think  its  ordinary  meaning  and  the  meaning  here  in- 
tended, as  gathered  from  the  context,  is  the  form  of  law  or 
the  mode  in  which  a  judicial  transaction  is  to  be  conducted. 
32  Cyc.  406. 

It  is  said  that  ''under  the  code  of  some  states  mandamus  is 
regarded  as  a  special  proceeding."  26  Cyc.  142.  Our  stat- 
ute defining  mandamus  and  prescribing  its  procedure  in  para- 
graph 1558  of  the  Civil  Code,  says: 

"...  If  the  proceedings  be  brought  in  the  supreme  court 
the  court  shall.  ...  If  brought  in  the  superior  court  the  trial 
shall  be  had  in  the  county  in  which  the  proceeding  is  brought." 

In  State  ex  rel.  Brotvn  v.  McQuade,  36  Wash.  579,  79  Pac. 
207,  the  supreme  court  of  the  state  of  Washington,  in  discuss- 
ing a  proceeding  in  mandamus  and  the  use  of  the  writ,  said : 

"Formerly  mandamus  was  regarded  as  a  prerogative  writ, 
issued,  not  as  of  right,  but  at  the  pleasure  of  the  sovereign 
or  state,  in  his  or  its  name,  as  an  attribute  of  sovereignty; 
but  with  us  the  writ  is  not  in  any  sense  a  prerogative  writ, 
or  a  writ  to  be  issued  at  the  discretion  of  the  court.  It  is 
a  procedure  under  the  code,  and  any  person  who  has  a  cause 
that  calls  for  its  invocation  has  the  same  right  to  sue  out  the 
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writ  as  he  has  to  commence  a  civil  action  to  redress  a  private 
wrong.  As  we  said  in  State  ex  reL  Race  v.  Crcmney,  30 
Wash.  594,  71  Pac.  50,  a  proceeding  in  mandamus  *is  a  judi- 
cial investigation,  the  object  of  which  is  the  determination 
of  civil  rights,  the  same  as  in  ordinary  proceeding ;  not  only 
the  determination  of  rights,  but  their  determination  in  such  a 
way  as  to  culminate  in  an  effective  judgment.'  In  our  prac- 
tice mandamus  is  nothing  more  than  one  of  the  forms  of  pro- 
cedure provided  for  the  enforcement  of  rights,  and  the  redress 
of  wrongs.  The  procedure  has  in  it  all  the  elements  of  a  civil 
action.  The  facts  stated  in  the  afiSdavit  for  the  writ  may  be 
controverted  by  a  return,  raising  both  questions  of  law  and 
fact.  The  return  likewise  may  be  controverted,  and  a  trial 
had  on  the  issues  of  fact  thus  raised,  either  before  the  court, 
a  jury,  or  a  referee,  as  the  court  may  order.  Judgment  can 
be  entered  on  the  verdict  or  findings  not  only  directing  the 
issuance  of  a  peremptory  mandate,  but  for  damages  and  costs, 
on  which  execution  may  issue.  In  other  words,  the  statute 
has  been  so  framed  as  to  afford  complete  relief  in  all  cases 
falling  within  its  scope  and  purport,  whether  these  be  cases 
of  willful  violations  of  recognized  rights,  or  denials,  made  in 
good  faith,  that  the  rights  contended  for  exist.  The  right 
to  sue  out  the  writ  is  not  made  to  depend  on  the  character 
of  the  dispute,  but  on  what  answer  is  given  to  the  question : 
Can  the  ordinary  course  of  law,  afford  a  plain,  speedy,  and 
adequate  remedy  t  If  the  ordinary  course  of  law  will  furnish 
such  a  remedy,  the  writ  will  not  issue;  otherwise  it  will.  It 
was  to  avoid  circuity  of  action,  thus  doing  away  with  the 
necessity  of  resorting  to  more  than  one  proceeding  for  the 
enforcement  of  a  right,  that  the  law  was  framed.  This  court 
has  many  times  recognized  the  differences  between  the  mod- 
ern and  the  ancient  writ,  and  has  repeatedly  upheld  the 
remedy  in  cases  where  formerly  it  would  have  been  denied." 
We  know  of  no  form  of  action  or  proceeding,  statutory  or 
otherwise,  open  to  appellee  and  offering  relief,  unless  it  be 
the  proceeding  by  mandamMS,  Our  statute  provides  that  a 
party  beneficially  interested,  there  being  no  plain,  speedy  and 
adequate  remedy  in  the  ordinary  course  of  law,  shall  be  en- 
titled to  a  writ  of  m^indamits  from  the  supreme  court  or  su- 
perior court,  as  the  case  may  be,  "to  any  inferior  tribunal, 
corporation,  board  (whether  the  Governor  is  a  member  of 
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such  board  or  not)  or  person,  to  compel  the  performance  of 
an  act  which  the  law  specially  enjoins  as  a  duty  resulting 
from  an  office,  trust  or  station ;  or  to  compel  the  admission  of 
a  party  to  the  use  and  enjoyment  of  a  right  or  oflSce  to  which 
he  is  entitled,  and  from  which  he  is  unlawfully  precluded  by 
such  inferior  tribunal,  corporation,  board  or  person.''  Para- 
graphs 1553  and  1554,  Civil  Code  1913.  It  provides  for  the 
forming  of  issues,  and,  if  the  answer  raises  any  question  of 
fact  essential  to  the  determination  of  the  matter  or  affecting 
substantial  rights  of  the  party,  a  jury  trial,  in  the  discretion 
of  the  court,  may  be  granted. 

Mandamus  has  been  reeognized  as  a  '* proper  proceeding'* 
by  the  courts  of  other  states  upon  the  application  of  insur- 
ance companies  to  compel  insurance  commissioners  to  issue 
licenses,  and  permits  to  transact  business  where,  by  the  local 
law,  such  commissioners  are  the  designated  agencies  for  such 
purpose.  And,  where  the  insurance  company  has  complied 
with  the  requirements  of  the  law  in  its  application,  the  courts 
have  directed  the  issuance  of  a  license.  State  ex  rel,  v.  Fidel- 
ity &  Casualty  Co,,  49  Ohio  St.  440,  34  Am.  St.  Rep.  573, 
16  L.  R.  A.  611,  31  N.  E.  658 ;  Phoenix  Carpet  Co.  v.  State, 
118  Ala.  143,  72  Am.  St.  Rep.  143,  22  South.  627;  Guy  L. 
Wallace  &  Co,  v.  Ferguson,  70  Or.  306,  140  Pac.  742,  141  Pac. 
542;  People  ex  rel,  U.  S.  Grand  Lodge  v.  Payyi,  161  N.  Y.  229, 
55  N.  E.  849;  State  ex  rel,  v.  Vorys,  69  Ohio  St.  56,  68  N.  E. 
580. 

We  think  the  form  or  mode  of  action  adopted  in  this  case 
by  the  appellee  is  within  the  terms  of  the  statute  when  it  used 
the  phrase  ''proper  proceedings." 

The  statute  provides  that  the  commission  shall  reduce  its 
ruling,  order  or  decision  to  writing  and  file  the  same  in  the 
office  of  the  Corporation  Commission,  and  shall  furnish  a 
copy  thereof,  together  with  a  statement  of  its  reasons,  to 
the  officers  of  the  society.  The  court  is  empowered  to  review 
the  commission's  action  as  expressed  in  its  order,  ruling  or 
decision,  together  with  its  reasons.  The  appellant  does  not 
undertake  to  justify  its  action  by  any  order,  ruling  or  de- 
cision in  writing,  nor  does  it  assign  any  reason  in  its  answer 
for  refusing  to  issue  a  license,  except  that  it  contends  the 
law  lodges  in  it  the  discretion  to  grant  or  refuse  a  license  as 
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it  may  choose,  and  in  doing  so  it  is  exercising  quasi-judicial 
functions. 

The  appellant  relies  in  part  on  section  5  of  article  15  of  the 
state  Constitution  as  justifying  its  refusal  to  issue  a  license. 
That  section  reads  ds  follows : 

'*The  Corporation  Commission  shall  have  the  sole  power 
to  issue  certificates  of  incorporation  to  companies  organizing 
under  the  laws  of  this  state,  and  to  issue  licenses  to  foreign 
corporations  to  do  business  in  this  state,  as  may  be  prescribed 
by  law." 

We  think  the  meaning  of  this  provision  of  the  Constitution 
is  that  the  sole  and  exclusive  power  to  issue  certificates  and 
licenses  is  lodged  in  the  Corporation  Commission,  but  that  the 
legislature  may  prescribe  the  kinds  of  corporations  that  may 
do  business  in  this  state  and  their  qualifications,  and  make  it 
the  duty  of  the  Corporation  Commission  to  issue  to  such  cor- 
porations, upon  proper  application  and  showing,  licenses  and 
certificates.  In  other  words,  the  legislature  may  not  author- 
ize any  other  commission,  board,  body  or  person  to  issue  cer- 
tificates and  licenses,  that  right  or  power  being  by  the  Con- 
stitution lodged  in  the  Corporation  Commission,  but  it  may 
prescribe  by  law  the  kinds  and  qualifications  of  corporations 
and  the  rules  and  regulations  for  the  conduct  of  their  busi- 
ness. And  it  would  seem  that,  if  the  legislature  has  set  forth 
what  corporations  may  enter  this  state  to  transact  business 
and  the  steps  to  be  taken  by  them  to  secure  that  privilege, 
and  it  is  ascertained,  by  the  method  provided,  that  any  such 
corporation  has  met  the  conditions  of  the  law,  which  seems 
to  be  the  case  here,  nothing  remains  for  the  Corporation  Com- 
mission to  do  but  to  issue  a  license  or  certificate.  The  power 
of  the  legislature  to  define  the  kinds  of  corporations  and  their 
qualifications  to  do  business  in  this  state  is  unlimited,  except 
that  it  may  not  lodge  the  duty  of  issuing  the  certificate  or 
license  in  any  other  agency  than  the  Corporation  Commis- 
sion. The  commission  cannot  license  corporations  other  than 
those  named  by  the  law-making  body,  neither  can  it  refuse 
arbitrarily  or  capriciously  to  license  those  named  and  possess- 
ing the  qualifications  prescribed  by  law,  and  which  corpora- 
tions have  complied  with  all  the  provisions  of  the  law  enti- 
tling them  to  a  license.  This  we  say,  in  view  of  the  language 
used  in  the  above  constitutional  provision,  and  also  in  para- 
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graph  3486  of  the  Civil  Code,  supra.  This  paragraph  says : 
"Any  society  shall  be  entitled  to  a  license  to  transact  busi- 
ness within  this  state"  upon  filing  with  the  commission  the 
papers  and  statements  therein  enumerated  ''and  furnishing 
the  Corporation  Commission  with  such  other  information  as 
the  commission  may  deem  necessary  to  a  proper  exhibit  of  its 
business  and  plan  of  working." 

''Other  information"  mentioned  which  the  commission  is 
authorized  to  demand  is  information  that  the  commission  may 
require  from  the  corporation  applying  for  license,  other  than 
that  specifically  enumierated  and  named  in  the  law.  In  this 
case  no  "other  information"  was  asked  for  or  demanded  of 
the  appellee.  It  would  seem  that  for  some  reason  of  its  own, 
not  in  any  way  exhibited  or  shown  in  its  order  of  refusal  or 
answer  to  the  complaint,  the  appellant  Corporation  Commis- 
sion  refused  to  issue  the  license  applied  for  upon  a  lowing 
in  all  respects  fulfilling  the  requirements  of  the  law. 

Notwithstanding  the  provision  in  the  above  statute  that 
"any  society  shall  be  entitled  to  a  license  to  transact  business 
in  this  state"  upon  qualifying  as  provided,  that  absolute 
right,  it  may  be  contended,  is  qualified  by  the  further  state* 
ment  that  "the  Corporation  Commission  may  issue  a  license 
to  such  society  to  do  business  in  this  state  until  the  first  day 
of  the  succeeding  April."  If  there  is  no  obligation  on  the 
part  of  the  commission  to  issue  a  license  upon  a  proper  and 
sufficient  application,  then  the  right  to  one,  as  given  in  this 
section,  may  be  completely  nullified  by  the  nonaction  or  the 
arbitrary  and  capricious  action  of  the  commission.  Their 
judgment  of  the  qualifications  of  an  applicant  to  do  business 
will  be  substituted  in  that  event  for  the  judgment  of  the 
legislature.  "We  do  not  think  that  the  word  "may"  is  used  in, 
a  permissive  or  optional  sense,  but  that  it  has  the  equivalent 
meaning  of  "shall,"  and  that  it  is  the  duty  of  the  commission 
to  issue  a  license  when  the  applicant  has  in  all  respects  shown 
itself  qualified  in  the  particulars  named  by  the  legislature, 
and  in  addition  thereto  given  "such  other  information  as  the 
commission  may  deem  necessary  to  a  proper  exhibit  of  its 
business  and  plan  of  working."  The  commission  is  an 
agency  of  the  state  created  for  the  purpose  of  exercising  cer- 
tain functions  and  performing  certain  duties  for  the  state, 
not  for  the  purpose  of  prohibiting  or  restricting  insurance 
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business,  but  for  the  purpose  of  regulating  it  in  the  manner 
provided  by  law.  Persons  and  corporations  whose  business 
is  that  of  insurance  are  vitally  interested  in  the  privileges 
conferred  by  licenses  to  do  business.  They  are  forbidden  to 
operate  in  this  state  without  a  license;  with  a  license  they 
may  carry  on  the  business  for  which  they  were  organized. 
In  McLeod  v.  Scott,  21  Or.  94,  26  Pac.  1061,  it  is  said: 

''It  is  a  general  principle  of  statutory  construction  that, 
when  the  word  'may'  is  used  in  conferring  power  upon  any 
officer,  court  or  tribunal,  and  the  public  or  a  third  person  has 
an  interest  in  the  exercise  of  the  power,  then  the  exercise  of 
the  power  becomes  imperative,  and  Endl.,  Interp.  St.,  par.  310, 
Sedg.,  St.  &  Const.  Law,  377,  and  Potter,  Dwar.  St.,  p.  220, 
note  27,  are  referred  to  as  authority.  Smith  v.  King,  14  Or. 
10,  12  Pac.  8,  is  to  the  same  effect,  and  the  undoubted  weight 
of  authority  is  the  same  way.  People  v.  Commissioners  [130 
111.  482],  22  N.  E.  596,  6  L.  R.  A.  161,  and  note." 

Again  it  is  said:  "It  is  well  settled  in  statutory  interpreta- 
tion that  the  word  'may'  may  be  read  'shall.*  '*  Rock  Island 
County  Supervisors  v.  United  States,  71  U.  S.  (4  Wall.)  435, 
18  L.  Ed.  419. 

This  rule  of  interpreting  "may''  as  meaning  "shall"  in 
cases  like  this  is  so  well  settled  we  refrain  from  citing  authori- 
ties to  any  extent.  It  is  possible  that  cases  might  arise 
wherein  the  commission,  passing  upon  an  application  for 
licenses  to  transact  business  in  this  state  by  a  foreign  frater- 
nal society  or  corporation,  would  be  required  to  exercise  dis- 
cretion or  judicial  functions,  but  clearly  this  is  not  shown  to 
be  a  case  of  that  kind.  Should  such  a  case  arise,  it  will  then 
be  time  enough  to  determine  whether  the  action  of  the  com- 
mission may  be  reviewed  and  revised  by  the  proceeding  in 
m^indamu^s. 

We  think  the  act  of  issuing  a  license  to  the  appellee  author- 
izing it  to  do  the  business  of  insurance  under  the  facts  of  this 
case  was  specially  enjoined  as  a  duty  resulting  from  the  office 
of  the  Corporation  Commission,  and  the  judgment  of  the 
lower  court  should  be  sustained. 

Judgment  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 
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[CivU  No.  1503.  Filed  January  13,  1916.] 
[154  Pac.  206.] 

NAVAJO-APACHE  BANK  &  TRUST  CO.,  W.  H.  BITR- 
BAQE  and  F.  N.  NELSON,  Appellants,  v.  CAROLINE 
DESMONT  and  WILLIAM  H.  WAHL,  Appellees. 

1.  Appeal  and  Krrob — Nature  or  Remedy. — The  right  to  appeal  in  any 

case  depends  wholly  upon  the  statute  permitting  an  appeal  in  such 
case. 

2.  Appeal    and    Ebbor— Appealable    Orders — "Final    Obdeb" — De- 

murrer— Plea  in  Bar. — Civil  Code  of  1913,  paragraph  1227,  pro- 
vides for  an  appeal  from  (1)  final  judgments  in  actions  in  the  su- 
perior court;  (2)  from  certain  enumerated  orders;  (5)  from  orders 
affecting  a  substantial  right  and  determining  the  action  and  pre- 
venting judgment  from  which  an  appeal  might  be  taken.  Para- 
graph 1230  provides  that,  on  appeal  from  a  final  judgment  the  su- 
preme court  may  review  any  intermediate  order  involving  the  merits 
and  necessarily  affecting  the  judgment.  Paragraph  1231  requires 
the  supreme  court  to  review  all  orders  assigned  as  error  only  upon 
appeals  from  a  final  judgment.  Paragraph  509  provides  that  all 
issues  of  law  arising  on  the  pleadings  and  all  pleas  in  abatement  or 
which  do  not  go  to  the  merits  shall  be  disposed  of  by  the  court 
before  trial  on  the  merits.  In  an  action  for  an  accounting,  from 
orders  overruling  defendant's  general  and  special  demurrer  and  dis- 
allowing his  plea  in  bar,  he  appealed.  Held,  that  while  the  orders 
appealed  from  determined  the  issues  of  law  raised  by  the  pleading 
applicable  to  the  facts,  they  left  the  questions  of  fact  unsettled, 
and  were  intermediate  orders  in  contemplation  of  the  trial  on  the 
merits,  and  not  final  appealable  orders. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Apache.  George  W.  Crosby,  Jr.,  Judge.  Dis- 
missed. 

Mr.  E.  S.  Clark  and  Mr.  Fred  W.  Nelson,  for  Appellants. 

Mr.  George  Estes,  for  Appellees. 

CUNNINGHAM,  J. — This  action  was  commenced  by  the 
appellees  praying  for  an  accounting  and  other  relief,  result- 
ing from  transactions  dating  from  the  year  1906,  involving 
a  note  and  a  chattel  mortgage  on  sheep  to  secure  the  note  and 
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payment  on  account.  The  appellants  defended  upon  the 
grounds  of  misjoinder  of  parties  defendant  and  nonjoinder 
of  a  necessary  party  and  upon  the  grounds  that  the  action  is 
barred  by  the  five-year  statute  of  limitations;  that  the  com- 
plaint fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action ;  that  the  matters  and  things  set  forth  in  the  complaint 
have  been  formerly  adjudicated  by  a  competent  court  in  three 
separate  actions  and  are  barred;  and  an  answer  denying  all 
and  singular  the  allegations  of  the  complaint.  On  the  thir- 
teentli  day  of  June,  1915,  the  court  ordered  the  said  pleas  and 
special  demurrer  overruled.  The  court  ordered  the  general 
demurrer  overruled  and  the  plea  in  bar,  setting  forth  former 
adjudication,  disallowed,  whereupon  the  defendants  gave 
.notice  in  open  court  of  appeal  to  the  supreme  court  ''from 
all  orders  and  rulings  of  the  court  as  to  the  case.  ..."  On 
July  2,  1915,  the  court  refused  to  set  the  case  for  trial  on  the 
issues  of  fact  pending  the  decision  of  the  supreme  court  as 
to  whether  or  not  the  orders  involved  are  appealable  orders 
The  documents  specified  by  the  defendants  as  necessary  to 
present  the  questions  involved  on  appeal  were  filed  with  the 
clerk  of  this  court  on  September  10,  1915.  On  November  29, 
1915,  the  plaintiffs,  as  appellees,  appeared  and  moved  to  dis- 
miss the  appeal,  because  the  orders  appealed  from  are  not 
final  orders  within  the  contemplation  of  the  statute  of  appeals 
and  subject  to  appeal.  Appellants  have  made  no  reply  to 
this  motion,  although  the  affidavit  of  the  attorney  for  the 
movents  alleges  and  shows  that  a  true  copy  of  the  motion 
and  a  copy  of  the  brief  were  mailed  to  one  of  the  attorneys 
for  appellants  with  sufficient  postage  thereon  on  the  twenty- 
seventh  day  of  November,  1915. 

The  right  to  appeal  in  any  case  depends  wholly  upon  the 
statute  permitting  an  appeal  in  such  case.  Paragraph  1227 
of  the  Civil  Code  of  Arizona  of  1913  provides  that: 

*'An  appeal  may  be  taken  to  the  Supreme  Court  from  a 
superior  court  in  the  following  cases : 

**  (1)  From  a  final  Judgment  entered  in  an  action  or  spe- 
cial proceeding  commenced  in  a  superior  court,  or  brought 
into  a  superior  court  from  any  other  court. 

**(2)  From  an  order*  granting  or  refusing  a  new  trial,  or 
granting  a  motion  in  arrest  of  judgment;  granting  or  dis^ 
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solving  an  injunction,  or  refusing  to  grant  or  dissolve  an 
injunction,  or  appointing  a  receiver,  or  dissolving  or  refus- 
ing to  dissolve  an  attachment  or  garnishment;  from  any  spe- 
cial order  made  after  final  judgment;  from  any  interlocu- 
tory judgment,  order,  or  decree  made  or  entered  in  actions  to 
redeem  real  or  personal  property  from  a  mortgage  thereof,  or 
lien  thereon,  determining  such  right  to  redeem  and  directing 
an  accounting;  from  an  interlocutory  judgment  in  any  ac- 
tion for  partition  which  determines  the  rights  and  interests 
qf  the  respective  parties,  and  directs  partition  to  be  made, 
and  from  any  interlocutory  judgment  which  determines  the 
rights  of  the  parties  and  directs  an  accounting  or  other  pro- 
ceeding to  determine  the  amount  of  the  recovery. 
^   **  (3)  From  orders  and  judgments  in  probate  matters. 

"  (4)  Prom  orders  and  judgments  adjudging  a  person 
insane. 

'*(5)  From  any  order  affecting  a  substantial  right,  made 
in  any  action  when  such  order  in  effect  determines  the  action 
and  prevents  judgment  from  which  an  appeal  might  be  taken. 

**  (6)  From  a  final  order  affecting  a  substantial  right  made 
in  special  proceedings  or  upon  a  summary  application  in  an 
action  after  judgment. 

**  (7)  From  an  order  or  judgment  in  habeas  corpus  cases. 

The  orders  overruling  a  demurrer,  a  plea  in  abatement,  or 
a  plea  in  bar  are  not  such  final  determinative  orders  as  are 
made  the  subject  of  appeal  and  separate  review  within  the 
purview  of  the  said  statute.  Until  final  judgment  in  the 
cause,  the  trial  court  retains  the  power  to  vacate  such  orders 
upon  proper  grounds  appearing,  and  grant  the  relief  sought 
without  appeal.  Such  orders  may  affect  the  final  judgment, 
yet  they  are  necessarily  intermediate  orders,  made  in  contem- 
plation of  the  trial  on  the  merits  as  provided  in  paragraph 
509  of  the  Civil  Code  of  Arizona  of  1913  as  follows : 

''All  issues  of  law  arising  on  the  pleadings,  and  all  pleas  in 
abatement  and  other  dilatory  pleas  remaining,  and  all  pleas 
which  do  not  go  to  the  merits  of  the  case  shall  be  disposed  of 
by  the  court  before  the  case  is  called  for  trial  on  the  merits." 

Paragraph  1230  of  the  Civil  Code  of  Arizona  of  1913  pro- 
vides  that: 
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*'Upon  an  appeal  from  a  final  judgment  the  Supreme  Court 
may  review  any  intermediate  order  involving  the  merits  and 
necessarily  aflfecting  the  judgment." 

Paragraph  1232  of  the  Civil  Code  of  Arizona  of  1913  limits 
the  right  to  appeal  to  any  person  aggrieved  in  the  eases  pre- 
scribed in  chapter  1,  title  6,  of  the  Civil  Cpde. 

If  the  statute  permits  appeals  from  the  orders  disposing  of 
the  issues  of  law  arising  on  the  pleadings,  the  pleas  in  abate- 
ment and  other  dilatory  pleas,  and  all  pleas  which  do  not  go 
to  the  merits  of  the  case,  then  necessarily  an  appeal  would  lie 
f rom  €3ftch  of  said  orders,  and  in  order  to  receive  the  benefit 
of  an  appeal,  all  further  proceedings  must  be  suspended  from 
the  time  of  taking  an  appeal  until  the  appeal  is  finally  adju- 
dicated. Paragraph  1231  of  the  Civil  Code  of  Arizona  of 
1913  requires  this  court  to  review  all  orders  and  rulings  made 
by  the  court  below,  which  are  assigned  as  error,  only  upon 
appeals  from  a  final  judgment.  The  orders  appealed  from 
certainly  determined  the  issues  of  law  raised  by  the  pleading 
applicable  to  the  facts,  yet  the  questions  of  fact  remained  un- 
settled, and  for  that  reason  such  orders  are  not,  in  their 
nature,  final  judgments  in  contemplation  of  appeals.  2  Cyc. 
587;  Potter  v.  Talkington,  5  Idaho,  317,  49  Pac.  14. 

''Sometimes  several  issues  of  law  and  of  fact  are  presented 
for  the  consideration  of  the  court  in  the  same  suit  or  pro- 
ceeding. In  such  case,  there  can  be  no  judgment  from  which 
an  appeal  may  be  taken  until  all  the  issues  are  determined. 
For  although  the  determination  of  an  issue  of  law  is  a  trial, 
and  the  decision  rendered  thereon  is  not  an  order,  .  .  .  but 
a  judgment,  still  it  is  not  until  final  judgment  is  entered  that 
an  appeal  will  lie.**    Freeman  on  Judgments,  3d  ed.,  sec.  10. 

Such  is  the  dear  meaning  of  our  statute,  and  consequently 
the  motion  is  well  taken. 

The  appeal  is  dismissed  and  the  cause  remanded,  for  fur- 
ther proceedings  according  to  law. 

BOSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 
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[CiTil  No.  1432.     Piled  February  10,  1916.} 

[154  Pac.  1036.] 

(On  Rehearinq.) 

H.  J.  CRANE,  Appellant,  v.  T.  L.  FRANKLIN,  Appellee. 

1.  Pleading— Demurree.— Where  a  complaint  stated  a  good  cause  of 

action  in  quantum  meruit  for  services,  and  quantum  valebant  for 
supplies  furnished,  a  general  demurrer  must  be  overruled. 

2.  Appeal  and  Ebrob— Review— Hasmubss  Ebbob.— The  filing  of  an 

unnecessary  reply  is  a  technical  defect  which  will  not,  under  Con- 
stitution, article  6,  section  22,  warrant  reversal. 

3.  Fbauds,    Statute   or — Tenancies   fbom    Yeab   to   Ybab — Iicpusd 

Tenancy. — Where  an  oral  agreement  for  a  lease  for  five  years  was 
made,  and  the  tenant  went  into  possession  under  the  agreement  and 
continued  in  possession,  but  the  parties  were  unable  to  agree  upon 
the  terms  of  the  written  lease,  which  was  to  be  executed,  no  implied 
tenancy  for  a  yearly  term  .-was  created,  the  oral  Agreement  for 
the  lease  being  void  under  ihe  statute  of  frauds,  there  ^eing  no 
meeting  of  the  minds  as  to  the  covenants  governing  such  tenancy. 

4.  i^AUDS,    Statute   or — ^Leasb — Breach   op   Oral   Agreement — Re- 

covert  FOR  Labor. — Where  defendant  orally  agreed  to  lease  his 
premises  to  plaintiff  for  five  years,  and  plaintiff  entered  on  the 
premises,  cultivating  and  improving  the  same,  and  defendant  re- 
fused to  execute  the  lease,  and  demanded  possession  at  the  end  of 
the  year,  plaintiff  could  recover  the  reasonable  value  of  his  services, 
together  with  the  value  of  moneys  expended  for  supplies  necessary 
to  cultivate  the  land. 

[As  to  landlord's  duty  to  put  tenant  in  possession,  see  note  in 
134  Am.  St.  Sep.  916.] 

5.  Compromise  and  Settlement — Eftect  of  Same. — Where,  though  an. 

equal  division  of  the  crops  was  agreed  on^  plaintiff  declined  to  ac- 
cept a  share  of  the  crops  in  payment  for  his  services,  he  may  recover, 
their  monetary  value. 

6.  Frauds,    Statute    of — Implied     Agreements — Actions. — Pkintiff 

might  recover  the  value  of  the  serWces  rendered  up  to  the  time 
that  he  was  ousted  from  the  premises,  though  the  lessor  prior  to 
that  time  informed  plaintiff  that  he  would  not  perform  the  agree- 
ment. 

7.  Appeal  and  Error — Revievit — Verdict. — A  verdict  supported  by  evi- 

dence will  not  be  disturbed  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Yavapai.    Frank  0.  Smith,  Judge. 


Digitized  by 


Google 


Feb.  1916.]  Crane  v.  Franklin,  477 

On  rehearing,  former  opinion  reversed,  and  judgment  for 
plaintiff  affirmed.  For  former  opinion,  see  16  AHe.  501,  147 
Pac.  718. 

Measrs.  Anderson  &  Lamson,  for  Appellant. 
Messrs.  Norris  &  Mitchell,  for  Appellee. 

ROSS,  C.  J. — The  appellee  instituted  suit  against  the  ap- 
pellant for  the  reasonable  value  of  his  services  as  laborer  as 
farm-hand  upon  the  ranch  of  the  defendant  for  the  period  of 
13  months,  which  he  fixes  at  $100  a  month ;  also  for  the  rea- 
sonable value  of  certain  seed,  horse  feed,  and  farm  supplies 
furnished  the  defendant,  valued  at  $102,  making  an  aggregate 
for  services  and  supplies  of  $1,402. 

The  defendant-appellant  filed  a  general  demurrer  and  a 
general  denial,  and  answered  in  bar  of  the  action  that  the 
defendant  verbally  leased  his  ranch  to  the  plaintiff  for  a  term 
of  one  year  or  a  season,  by  the  terms  of  which  lease  plaintiff 
agreed  to  occupy  and  cultivate  the  premises  in  a  good  and 
farmer-like  manner  and  to  raise  alfalfa,  com  and  hogs,  and 
agreed  to  furnish  all  necessary  seed,  except  alfalfa  seed ;  that 
the  plaintiff  agreed  to  sow  in  alfalfa  30  acres,  to  prune  the 
orchard  on  said  ranch  and  care  for  the  same ;  that  the  defend- 
ant agreed  to  furnish  the  tools  then  on  the  ranch  and  the 
necessary  number  of  horses  and  alfalfa  seed ;  the  crops  raised 
to  be  equally  divided  between  the  plaintiff  and  defendant  on 
the  ranch,  and  that  said  crops  were  divided  according  to  that 
agreement,  plaintiff  receiving  one-half  thereof  in  fuU  settle- 
ment of  all  labor  and  services  performed  by  him  and  all  sup- 
plies furnished  by  him.  Then  follows  the  allegation  of  full 
performance  on  the  part  of  the  defendant  and  the  failure  of 
performance  on  the  part  of  the  plaintiff. 

The  plaintiff  replied,  denying  the  allegations  in  the  answer 
concerning  the  lease  and  alleging  that  the  plaintiff  and  de- 
fendant on  or  about  the  fifth  day  of  December,  1912,  entered 
into  a  verbal  agreement,  by  the  terms  of  which  defendant 
agreed  to  give  the  plaintiff  a  lease  for  a  period  of  5  years 
upon  defendant's  ranch,  and  set  forth  his  understanding  of 
the  terms  of  the  proposed  lease ;  that  he  went  upon  the  ranch 
of  the  defendant  pursuant  to  said  understanding  and  labored 
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thereon  from  the  said  fifth  day  of  December,  1912,  until  the 
fifth  day  of  January,  1914;  that  no  written  lease  was  ever 
entered  into  between  the  plaintiflp  and  defendant. 

The  defendant  moved  the  court  to  strike  that  part  of  the 
plaintiflf's  reply  pertaining  to  the  agreement  for  lease,  on  the 
ground  of  departure  from  the  original  cause  of  action.  The 
demurrer  to  the  complaint  and  the  motion  to  strike  were  both 
overruled.  Upon  the  issues  thus  formed  the  case  was  tried 
to  a  jury,  and  the  verdict  of  the  jury  was  in  favor  of  the 
plaintiff  for  the  sum  of  $540,  upon  which  judgment  was 
entered. 

It  is  too  evident  to  need  argument  that  the  plaintiff  pre- 
sented in  his  complaint  a  good  cause  of  action  in  qiuintum 
meruit  for  services  and  labor  and  quantum  valebant  for  sup- 
plies furnished.  Therefore  the  general  demurrer  was  prop- 
erly overruled.  Neither  do  we  think  that  error  was  com- 
mitted by  the  court  in  refusing  to  strike  the  plaintiff's  reply, 
on  the  grounds  of  departure.  "We  adhere  to  the  statement  of 
law  on  that  point  as  contained  in  our  former  opinion  reported 
in  16  Ariz.  501-505,  147  Pac.  718.  The  reply  showed  upon 
its  face  that  there  was  merely  an  agreement  for  a  lease  for 
5  years,  and  at  most  the  reply  would  amount  to  no  more  than 
an  explanation  of  the  reason  why  the  plaintiff  entered  into 
the  possession  of  the  defendant's  ranch  and  occupied  it  and 
labored  thereon  for  13  months.  We  do  not  think  any  reply 
was  necessary ;  at  most  it  was  but  a  technical  error  in  plead- 
ing, and  did  not  in  any  way  prejudice  the  rights  of  the  de- 
fendant, and  could  not  be  cause  for  reversal  under  our  Con- 
stitution.    Article  6,  section  22. 

The  real  milk  in  the  cocoanut  is  as  to  whether  the  plaintiff 
is  entitled  to  recover  in  the  form  of  action  that  he  has  adopted 
and  upon  the  facts  as  disclosed  by  the  pleadings  and  evidence. 

The  evidence  is  undisputed  that  in  December,  1912,  there 
was  entered  into  between  the  plaintiff  and  defendant  a  verbal 
agreement,  in  which  the  defendant  agreed  to  lease  his  ranch 
to  the  plaintiff  for  a  term  of  5  years,  and  that  in  pursuance 
of  such  verbal  agreement  the  plaintiff  moved  upon  the  prem- 
ises and  began  the  work  of  clearing  and  improving  the  ground 
preparatory  to  planting  crops.  The  dispute  between  the  par- 
ties was  as  to  the  terms  and  conditions  of  the  proposed  lease. 
It  very  early  developed  that  their  understandings  as  to  what 
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the  lease  should  contain  widely  differed,  and,  although  they 
frequently,  tried  to  come  to  an  agreement,  each  submitting  to 
the  other  a  form  or  forms  of  lease,  these  negotiations  continu- 
ing during  most  of  the  year  of  1913,  it  all  ended  in  a  failure 
to  agree.  Defendant  notified  the  plaintiff  in  writing  to 
vacate  the  ranch  at  the  expiration  of  the  year,  and  thereafter 
instituted  suit  against  the  plaintiff  for  the  possession  thereof, 
whereupon  plaintiff  left  the  place. 

From  these  undisputed  facts  it  will  he  seen  that  the  minds 
of  the  parties  never  did  come  together  or  meet.  Even  if  it 
be  determined  that  their  understanding  was  mutual  when 
they  first  talked  of  the  5-year  lease,  it  not  being  reduced  to 
writing,  would  be  void  as  in  violation  of  the  statute  of  frauds. 
For  that  reason  the  plaintiff  could  not  enforce  specific  per- 
formance, neither  could  he  sue  for  damages  for  breach  of 
contract.  The  defendant,  however,  in  his  answer  character- 
izes the  relation  established  between  him  and  the  plaintiff, 
under  the  facts  related,  as  that  of  landlord  and  tenant,  and 
pleads  a  tenancy  for  one  year  in  recognition  of  the  law  which 
permits  a  verbal  lease  of  realty  for  a  period  not  exceeding 
one  year.  If  there  was  a  lease  between  them  for  one  year,  it 
arises  by  force  of  law,  and  not  by  any  contract. 

Our  understanding  of  the  law  is  that  if  a  verbal  lease  for 
a  longer  period  than  one  year  is  agreed  upon,  in  which  the 
rental  value  is  determined,  the  terms,  agreements  and  cove- 
nants fully  understood,  and  possession  is  taken  thereunder, 
and  rent  paid  or  services  rendered  instead,  by  the  lessee, 
although  the  lease  may  be  void  as  a  whole  under  the  statute 
of  frauds,  the  law,  in  order  to  protect  the  rights  of  the  par- 
ties, will  convert  it  into  a  lease  from  year  to  year.  Taylor's 
Landlord  and  Tenant,  9th  ed.,  sec.  56.  And  ''during  the 
time  which  the  tenant  occupies  the  premises  or  in  case  a 
yearly  tenancy  is  implied  by  law,  the  tenant  will  be  bound  to 
perform  the  terms  of  the  agreement  on  his  part.''  McAdam 
on  Landlord  and  Tenant,  4th  ed.,  sec.  28 ;  Reeder  v.  Sayre,  70 
N.  Y.  180,  26  Am.  Rep.  567. 

But  in  a  case  like  this  one,  where  the  covenants,  terms  and 
agreements  to  be  incorporated  in  the  lease  were  never  fully 
settled  or  agreed  upon  by  the  parties,  even  though,  possession 
was  taken  thereunder,  there  is  no  basis  or  foundation  for 
holding  or  declaring  a  tenancy  from  year  to  year. 
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The  plaintiff  entered  into  possession  of  the  premises  under 
a  tentative  understanding  that  he  should  have  a  lease  thereof 
for  a  term  of  5  years,  but  the  other  conditions,  terms  and 
covenants,  such  as  which  should  furnish  farming  implements, 
their  kind,  quality  and  number,  wagons  and  horses  and  their 
number,  seeds  for  planting,  their  kind  and  quantity,  the  num- 
ber of  rooms  in  the  farmhouse  defendant  was  to  retain,  and 
the  number  the  plaintiff  was  to  have,  were  never  agreed  upon, 
but  continued  the  subject  matter  of  dispute  during  the  whole 
time  plaintiff  was  on  defendant's  premises. 

A  lease,  being  the  subject  matter  of  contract,  can  arise  in 
two  ways :  By  express  agreement,  and  by  implication  of  law. 
Under  the  facts  no  one  may  lay  claim  to  a  lease  by  express 
contract,  nor  do  we  think  the  facts  give  rise  to  a  lease  by  im- 
plication of  law,  for  the  reason  that  there  never  was  any 
meeting  of  the  minds  of  the  parties.  Possession  was  taken 
under  a  void  contract  for  a  lease,  and  was  continued  until 
further  negotiations  made  it  evident  that  no  agreement  could 
ever  be  reached. 

The  relations  between  the  parties  did  not,  therefore,  create 
a  tenancy,  and  the  law  of  landlord  and  tenant  may  not  be 
applied  to  the  facts  in  this  case  in  arriving  at  the  respective 
rights  of  the  plaintiff  and  defendant. 

Whether  the  relation  be  that  of  employer  and  employee  or 
master  and  servant,  the  fact  remains  that  the  plaintiff  under 
the  arrangements  detailed  worked  and  labored  on  defendant's 
premises  for  upward  of  12  months,  and  furnished  supplies 
with  the  consent,  acquiescence  and  permission  of  the  defend- 
ant. On  this  state  of  facts  it  seems  to  us  that  the  plaintiff 
should  be  entitled  to  recover  the  reasonable  value  of  his  labor 
and  of  any  supplies  he  furnished  toward  the  improving  of 
defendant's  property.  Tiffany's  Landlord  and  Tenant,  sec- 
tion 66,  states  what  we  believe  to  be  the  law : 

''It  is  well  established  that,  although  a  contract  is  unen- 
forceable because  not  evidenced  by  writing  as  required  by  the 
fourth  section  of  the  statute  of  frauds,  an  action  will  lie  to 
recover  money  or  property  delivered  under  the  contract,  or 
for  the  value  of  services  rendered  thereunder.  In  accordance 
with  this  rule,  it  has  been  held  that  if  the  proposed  lessee 
makes  repairs  or  improvements  on  the  premises  in  accordance 
with  the  provisions  of  an  oral  contract  for  a  lease,  he  may 
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recover  the  cost  thereof  on  the  owner's  refusal  to  make  the 
lease." 

Duncan  v.  Blake,  9  Lea  (77  Tenn.),  534,  was  a  case  in 
which  the  lessor  agreed  that  the  lessee  might  have  the  use  of 
the  land  for  a  term  of  3  years  for  the  clearing  of  it.  The 
lessee  was  dispossessed  at  the  suit  of  the  lessor  after  he  had 
done  work  and  labor  on  the  land  for  about  one  year,  on  the 
ground  that  the  lease  was  void,  it  not  having  been  reduced 
to  writing.  The  lessee  thereupon  sued  for  the  value  of  his 
work  and  labor  and  was  permitted  to  recover  less  reasonable 
rent. 

Upon  a  state  of  facts  somewhat  analogous  to  the  facts  of 
this  case,  in  Wo7isettter  v.  Lee,  40  Kan.  367,  19  Pac.  862,  it 
was  decided  by  that  court  (quoting  from  syllabus) : 

'*A  party  who  performs  labor  for  another  under  a  verbal 
contract  not  capable  of  performance  within  one  year,  and 
which  the  other  party  refuses  to  carry  out,  cannot  enforce 
such  agreement ;  but  the  party  refusing  to  perform,  and  who 
has  received  the  benefits  of  the  labor,  is  liable  for  the  same 
upon  a  quantum  meruii.'' 

It  is  contended  by  the  defendant  that  plaintiff  received 
one-half  of  the  crops  raised  during  the  year  1913  in  full  set- 
tlement of  all  labor  and  services  performed  by  him  and  all 
supplies  furnished  by  him.  Whatever  rights  the  plaintiff 
acquired  by  reason  of  his  year's  services  and  advancements 
were  a  subject  of  barter  and  sale,  and  if,  as  a  matter  of  fact, 
the  crops  for  the  year,  however  small  or  worthless,  were  di- 
vided and  the  plaintiff  accepted  one-half  thereof  in  full  set- 
tlement, it  would  amount  to  satisfaction  and  accord.  But 
this  was  one  of  the  issues  that  was  submitted  to  the  jury,  and 
the  jury  found  against  the  contention  of  the  defendant.  An 
examination  of  the  evidence  upon  this  issue  discloses  that  the 
crops  were  divided  upon  the  premises  into  two  equal  parts, 
with  the  evident  intention  to  settle  upon  that  basis,  but  about 
the  time  that  this  was  done  the  defendant  served  the  plaintiff 
with  written  notice  to  vacate  the  premises,  and  shortly  there- 
after instituted  a  suit  in  ejectment,  whereupon  the  plaintiff 
left  the  premises  and  also  all  of  the  crops. 

We  think,  under  these  facts,  that  the  verdict  of  the  jury 
was  justified.    Under  the  principle  of  law  announced  in  the 

XVU  Aril.— 81 
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above  cases,  to  the  effect  that  where  one  renders  services  ot 
makes  advancements  for  another  at  his  request  or  under  a 
contract  void  for  violating  the  statute  of  f rauds>  the  law  im- 
poses an  obligation  upon  the  party  receiving  the  benefit  of 
such  labor  and  services  or  advancements  to  repay  the  same. 
Unless  such  principle  can  be  invoked  under  the  facts  in  this 
case,  the  plaintiff  would  be  remediless. 

In  the  former  opinion  of  this  court  we  held  that  the  plain- 
tiff was  entitled  to  recover  on  the  common  count  for  labor 
and  services  up  to  the  twenty-fifth  day  of  May,  1913,  but  not 
thereafter.  On  the  reargument  it  was  urged  that  the  court 
had  misapprehended  the  issues  as  made  by  the  pleadings  as 
by  also  the  evidence,  it  being  contended  that  if  plaintiff  was 
entitled  to  recover  to  May  25th,  he  was  entitled  to  recover 
for  the  full  time  he  remained  and  worked  and  labored  upon 
the  premises  of  defendant.  We  think  now  that  we  ought  to 
yield  to  that  suggestion,  for  the  defendant  by  his  answer 
recognizes  and  admits  that  the  relation  between  the  plaintiff 
and  defendant  remained  unchanged  during  the  year.  The 
relation,  whatever  it  be,  therefore,  began,  continued  and 
ended  under  the  same  state  of  facts  and  conditions.  This 
was  not  only  recognized  in  the  answer  of  the  defendant,  but 
also  in  his  notice  of  the  termination  of  the  relation.  In  the 
trial  of  the  case  there  was  no  suggestion  that  the  relations 
had  been  changed  on  the  twenty-fifth  day  of  May,  nor  was 
any  such  issue  before  the  court  or  the  jury,  nor  has  any  as- 
signment of  error  presented  such  a  question  to  this  court. 
The  case  was  tried  out  before  a  jury  upon  the  theory  that  the 
same  relation  existed  between  the  plaintiff  and  defendant 
during  the  whole  year,  and  it  was  brought  here  on  appeal 
upon  the  same  theory. 

The  plaintiff  sued  for  $1,402.  Evidence  of  his  damages 
ranged  from  that  amount  down  to  $600.  The  verdict  of  $540, 
it  would  seem  to  us,  is  supported  by  the  evidence.  We  have 
many  times  decided  that  where  substantial  evidence  supports 
the  verdict  of  the  jury,  this  court  will  not  disturb  it. 

Judgment  of  the  lower  court  is  affirmed. 

FRANKLIN,  J.,  concurs. 
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CUNNINGHAM,  J. — I  adhere  to  the  former  opinion  in  this 
ease,  and  to  the  facts  stated  therein  as  borne  out  by  the  rec- 
ord of  the  case.  I  am  of  the  opinion  the  law  therein  stated 
was  correctly  applied  to  the  case. 


On  entry  under  parol  agreement  for  a  lease  aa  part  performance 
under  the  statute  of  frauds^  see  note  in  20  L.  R.  A.  36. 


[Criminal  No.  391.    Filed  February  10,  1916.} 

[154  Pae.  1039.] 

JAMES  M.  HAMILTON,  Appellant,  v.  STATE,  Respondent. 

1.  Gbiminal  Law — ^AppeaI/— Record— Sufticikncy. — ^Under  Civil  Code 

of  1913,  paragraph  614,  a  reporter's  transcript  of  the  evidence  can- 
not be  considered  as  such,  where  not  certified  by  the  trial  judge  as 
eorrect;  so  an  assignment  depending  on  the  evidence  cannot  be  re- 
viewed. 

2.  Criminal  Law — Appeal — Beoobd — Sufficiency. — A  reporter's  tran- 

script of  the  evidence,  not  authenticated  by  the  trial  judge  or  certi- 
fied as  correct  by  the  parties,  cannot  be  considered  as  a  bill  of  ex- 
ceptions or  statement  of  facts;  so  an  assifin^ment  depending  on  evi- 
dence cannot  be  reviewed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Cochise.    A.  G.  McAlister,  Judge.    AflSrmed. 

Messrs.  Doan  &  Doan  and  Messrs.  Kibbey,  Bennett  &  Ben- 
nett, for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  Leslie  C.  Hardy 
and  Mr.  Geo.  W.  Harben,  Assistant  Attorneys  General,  and 
Mr.  John  F.  Boss,  County  Attorney,  for  the  State. 

PER  CURIAM. — The  county  attorney  of  Cochise  county 
filed  an  information  against  the  appellant,  charging  him  with 
the  crime  of  a  misdemeanor,  to  wit,  the  selling  and  disposing 
of  beer  in  violation  of  the  prohibition  amendment  to  the  Con- 
stitution. The  appellant  pleaded  not  guilty,  whereupon  a 
trial  was  had  before  the  court  without  a  jury,  in  which  evi- 
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deuce  was  offered  on  behalf  of  the  respondent  and  also  the 
appellant.  From  a  judgment  of  conviction  this  appeal  is 
taken; 

The  appellant  makes  two  assignments  of  error :  First,  that 
the  court  erred  in  finding  that  the  beverage  sold  by  the  de- 
fendant was  beer  within  the  meaning  of  the  prohibition 
amendment  to  the  Constitution  of  Arizona ;  and,  second,  that 
the  judgment  of  the  court  is  not  supported  by  the  evidence 
in  the  case  and  is  contrary  to  the  evidence. 

The  appellant  has  attempted  to  present  to  this  court  the 
evidence  taken  at  the  trial  in  the  form  of  the  reporter's  tran- 
script. What  purports,  however,  to  be  a  transcript  of  the 
testimony  as  taken  by  the  court  reporter,  is  not  properly  or 
legally  authenticated.  It  lacks  the  certificate  of  its  correct- 
ness by  the  trial  judge.  Neither  can  we  regard  it  as  a  state- 
ment of  facts  or  bill  of  exceptions,  for  the  reason  that  it  is 
not  certified  to  by  the  judge  as  correct,  nor  is  it  signed  and 
certified  to  be  correct  by  the  parties.  There  is  nothing, 
therefore,  before  the  court  upon  which  to  base  the  two  assign- 
ments made  by  appellant.  The  statute  requires  that  the  trial 
judge  shall  certify  that  the  reporter's  transcript  is  correct. 
Paragraph  614,  Civil  Code  1913.  And  we  have  held,  without 
such  certification,  that  it  forms  no  part  of  the  record  of  the 
case.    Kinney  v.  Neis,  14  Ariz.  318,  127  Pac.  719. 

We  have  examined  the  record  in  other  respects  for  funda- 
mental errors,  and,  finding  none,  the  judgment  of  the  lower 
court  is  afSrmed. 


[CiTfl  No.  1476.    Piled  February  10,  1916.} 
[154  Pac.  1040.] 

B.  L.  SLAUGHTER,  Appellant,  v.  THE  BANK  OF  BIS- 
BEE,  a  Corporation,  Appellee. 

BUiLs  AND  Notes — ^Negotiablb  Instruments — Oondihonal  Pbomise. — 
To  an  ordinary  promissory  note  there  was  added  a  notation  under  the 
maker's  si^prnture,  ''for  payment  under  contract  of  even  date." 
Civil  Code  of  1913,  paragraph  4146,  provides  that  a  negotiable  in- 
strument must  contain  an  unconditional  promise  or  order  to  pay  a 
sum  certain  in  money,  while  paragraph  4148  declares  that  there  may 
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be  inserted  in  a  promissoiy  note,  without  destroying  its  negotiabil- 
ity,  a  statement  of  the  transaction  which  gives  rise  to  the  instrument. 
Held,  that  as  the  instrument  was  otherwise  negotiable,  the  notation 
must  be  construed  as  a  mere  statement  or  reference  to  a  transaction 
for  the  purpose  of  identification,  and  that  the  collection  of  the  in- 
strument was  not  made  to  depend  upon  the  maker's  performance  of 
the  contract,  this  being  particularly  true  in  view  of  the  fact  that 
the  contract  called  for  the  execution  of  promissory  notes,  which  are 
always  negotiable. 

[As  to  what  is  a  negotiable   note,   see   note   in  Ann.   Oas. 
1912D,  4.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tlie 
County  of  Cochise.    A.  C.  Lockwood,  Judge.    Affirmed. 

Messrs.  Richardson  &  White,  for  Appellant. 

Messrs.  EUinwood  &  Boss  and  Mr.  S.  H.  Morris,  for 
Appellee. 

ROSS,  C.  J. — The  questions  presented  to  this  court  for 
solution  are  involved  in  the  following  note: 

**  Douglas,  Arizona,  April  9,  1913. 

"Six  months  after  date,  for  value  received,  we  promise  to 
pay  to  the  order  of  Geo.  F.  Woodward,  twenty-seven  thou- 
sand one  hundred  and  eighty-seven  50/100  dollars,  at  the 
Bank  of  Douglas,  Douglas,  Arizona,  with  interest  thereon 
from  date  until  paid,  at  the  rate  of  six  per  cent,  per  annum ; 
the  said  interest,  if  not  so  paid,  to  be  added  to  and  become  a 
part  of  the  principal,  and  bear  the  same  rate  of  interest. 
And  in  case  suit  or  action  is  instituted  to  collect  this  note 
or  any  portion  thereof,  we  promise  to  pay,  besides  the  costs 
and  disbursements  allowed  by  law,  such  additional  sum  as 
the  court  may  adjudge  reasonable  as  attorney's  fees  in  such 
suit  or  action. 

'*W.  B.  SLAUGHTER. 
"GEO.  N.  SLAUGHTER. 
"R.  L.  SLAUGHTER. 

"For  payment  under  contract  of  even  date." 

The  appellee,  claiming  said  instrument  to  be  a  negotiable 
note  and  claiming  to  be  the  owner  and  holder  thereof  in  due 
course^  instituted  this  proceeding  against  the  makers  and  the 
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payee  and  indorser,  Geo.  F.  Woodward,  to  collect  the  princi- 
pal amount  and  interest  due  thereon. 

The  only  one  of  the  defendants  that  appeared  and  filed  an 
answer  was  B.  L.  Slaughter,  one  of  the  makers  of  the  note. 
He  defended  the  action  on  the  ground  that  the  note  was 
given  in  consideration  of  the  performance  of  a  certain  execu- 
tory contract  entered  into  between  the  makers  and  the  payee, 
Woodward.  It  is  alleged  that  the  contract  was  not  per- 
formed by  the  payee,  and  hence  a  failure  of  consideration 
for  the  note.  The  theory  of  the  defense  being  that  the  note 
was  a  non-negotiable  instrument  and.  therefore  subject  to 
that  defense,  for  the  reason  that  there  appears  on  the  face  of 
the  note  words  that  conditioned  its  payment,  the  words  being : 
**For  pajonent  under  contract  of  even  date."  The  plea  of 
failure  of  consideration  was  stricken  .upon  the  motion  of 
appellee,  the  trial  court  holding  that  the  note  was  negotiable. 

It  was  also  alleged  in  the  answer  that  the  appellee  took 
the  note  with  full  notice  and  knowledge  of  the  purpose  for 
which  the  same  wad  given  and  the  consideration  thereof,  and 
of  all  the  circumstances  under  which  said  note  was  made. 
Evidence,  upon  this  issue  made  by  the  answer,  was  intro- 
duced at  the  trial,  the  appellant  on  his  part  offering,  among 
other  evidence,  the  contract  pleaded  in  his  answer  and  out  of 
which  transaction  the  note  sued  upon  originated.  The  con- 
tract involved  the  purchase  from  Woodward  by  appellant 
and  his  co-makers  of  a  ranch  and  cattle  situated  in  Mexico 
for  a  consideration  of  $108,750,  to  be  paid  as  follows,  to  wit : 

**The  sum  of  $27,187.50  cash,  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged  by  the  party  of  the  first  part 
and  the  further  sum  of  $27,187.50  three  months  from  date 
hereof.  And  the  further  sum  of  $27,187.50  six  months  from 
the  date  hereof,  and  the  further  sum  of  $27,187.50  nine 
months  from  date  hereof.  Each  of  the  deferred  payments 
being  evidenced  by  a  promissory  note  of  even  date  herewith, 
due  three  months,  six  months  and  nine  months  from  the  date 
hereof,  bearing  interest  at  the  rate  of  6  per  cent,  per  annum 
from  date  until  paid.  Said  notes  to  be  payable  at  the  Bank 
of  Douglas,  in  the  city  of  Douglas,  county  of  Cochise,  state  of 
Arizona.'' 

The  judgment  being  in  favor  of  the  appellee,  the  appellant, 
B.  L.  Slaughter,  prosecutes  his  appeal  therefrom  and  assigns 
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ten  specifications  of  error.  We  think,  however,  that  there  is 
but  one  question  involved — ^that  is,  the  negotiability  or  non- 
negotiability  of  the  instrument  sued  upon.  If  it  is  a  com- 
mercial paper  under  the  law-merchant  or  under  the  negotia- 
able  instrument  law  of  this  state,  the  judgment  of  the  lowe;r 
court  must  be  upheld. 

One  of  the  requisites  to  a  negotiable  instrument  is  that  '*it 
must  contain  an  unconditional  promise  or  order  to  pay  a  sum 
certain  in  money."  Civil  Code  1913,  par.  4146.  The  appel- 
lant earnestly  contends  that  the  words,  **for  payment  under 
contract  of  even  date"  indorsed  upon  the  note  qualifies  and 
conditions  the  promise  to  pay  and  makes  the  obligation  to 
pay  contingent  upon  the  terms  of  the  contract  therein  re- 
ferred to.  No  case  has  been  cited  by  counsel,  nor  have  we 
been  able  to  discover  any,  after  a  very  thorough  search,  in 
which  language  such  as  is  here  involved  was  passed  upon  or 
discussed,  although  the  books  are  full  of  cases  based  upon 
"conditional  paper,  distinctly  conditional  in  form."  Many 
of  such  cases  are  cited  in  7  Cyc.  575,  note  82.  Also  note  to 
Klots  Throwing  Co,  v.  Manufacturer s'  Commercial  Co.,  179 
Fed.  813,  30  L.  R.  A.  (N.  S.)  40,  103  C.  C.  A.  305. 

It  seems  to  us  that  the  expression  "for  payment  under 
contract  of  even  date"  is  far  from  being  "distinctly  condi- 
tional." Giving  it  the  implication  of  a  condition,  it  is  at 
best  conjectural  and  misty.  The  instrument  is  signed  by  the 
maker,  in  which  he  promises  to  pay  a  sum  certain  in  money 
at  a  fixed  time  and  payable  to  the  order  of  a  named  person ; 
and  the  promise  to  pay  is  certainly  unconditional,  unless  the 
words  in  question  shall  be  construed  to  qualify  and  make 
conditional  the  promise.  Under  the  Negotiable  Instrument 
Act,  paragraph  4148,  there  may  be  inserted  in  a  promissory 
note,  without  destroying  its  negotiability  or  qualifying  the 
promise  to  pay:  "...  (2)  A  statement  of  the  transaction 
which  gives  rise  to  the  instrument." 

A  promissory  note,  therefore,  is  not  divested  of  its  negoti- 
able character  if  in  addition  to  its  ordinary  provisions  there 
is  inserted  a  reference  to  the  transaction  out  of  which  it 
arose,  or  a  recital  of  the  consideration  for  which  it  was  given. 
The  usual  way  to  condition  or  to  make  contingent  a  promise 
to  pay  is  to  use  language  clearly  canning  that  intention  and 
purpose  either  by  direct  expression  or  by  reference  to  some 


Digitized  by 


Google 


488  Slaughter  t;.  Bane  of  Bisbee.  [17  Ariz. 

extrinsic  contract  in  such  manner  as  to  make  the  payment 
of  the  note  subject  to  the  terms  and  conditions  of  the  con- 
tract. In  3  B.  C.  L.  883,  section  69,  the  idea  we  have  in  mind 
is  very  well  expressed  in  this  language : 

''It  may  be  stated  as  the  general  rule  that  wherever  a  bill 
of  exchange  or  promissory  note  contains  a  reference  to  some 
extrinsic  contract  in  such  a  way  as  to  make  it  subject  to  the 
terms  of  that  contract,  as  distinguished  from  a  reference 
importing  merely  that  the  extrinsic  agreement  was  the  origin 
of  the  transaction,  or  constitutes  the  consideration  of  the  bill 
or  note,  the  negotiability  of  the  paper  is  destroyed." 

If  it  can  be  said  that  the  expression  ''for  payment  under 
contract  of  even  date''  fairly  or  reasonably  means  that  the 
note  was  given  and  its  payment  was  to  be  made  "subject  to 
the  terms  of  the  contract,''  therein  referred  to,  it  would  fol- 
low that,  if  the  contract  was  executory,  the  payment  of  the 
note  was  subject  to  its  conditions.  There  is  nothing  in  the 
language  to  indicate  that  the  contract  referred  to  was  an 
unexecuted  contract.  From  what  appears  in  the  expression 
the  contract  may  have  been  fully  performed  and  executed. 
It  has  neither  subject  nor  predicate;  it  does  not  assert  or 
affirm  anything — it  is  a  mere  combination  of  words  from 
which  it  may  be  inferred  that  a  contract  had  been  entered 
into  between  somebody  on  its  date.  We  cannot  enter  into 
the  speculation  of  inserting  or  supplying  omitted  words,  as 
appellant  would  have  us  do,  in  order  to  give  it  the  force  and 
effect  of  limiting  and  qualifying  the  unconditional  promise 
of  the  makers  as  contained  in  the  body  of  the  note — we  must 
accept  the  words  actually  used,  which  do  not  declare  any- 
thing, or  assert  anything,  or  affirm  anything,  but  are  a  mere 
allusion  to  or  sign-post  of  the  transaction  out  of  which  the 
note  originated.  It  does  not  mean  the  same,  as  suggested  by 
appellant,  as  the  expression,  "this  note  is  made  subject  to 
contract  of  even  date,"  for  in  the  latter  expression  there  is 
carried  the  idea  of  a  subsisting  and  unfulfilled  contract,  ail 
executory  contract. 

In  Klots  Throwing  Co,  v.  Manufacturers'  Commercial  Co., 
supra,  a  note  containing  this  language,  '*  Value  received,  sub- 
ject to  terms  of  contract  between  maker  and  payee  of  October 
25,  1905,"  was  held  to  be  non-negotiable,  the  court  stating 
that  in  its  opinion  "the  special  stipulation  in  the  present  note 
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limits  and  qualifies  the  obligation  to  pay  so  that  it  is  not 
absolute,''  and  with  that  conclusion  we  agree.  It  further 
said: 

"Manifestly,  if  the  provision  'subject  to  terms  of  contract, 
between  maker  and  payee'  constitutes  merely  a  reference  to 
the  agreement  or  a  statement  of  the  consideration  for  the  note, 
it  does  not  impair  the  negotiability  of  the  latter.  So,  if  it 
merely  constitutes  notice  of  the  existence  of  the  contract,  and 
not  of  the  breach  thereof,  it  would  not  affect  negotiability." 

In  that  case  reference  to  the  ** extrinsic  agreement"  was 
certain  and  unerring,  and  contained  words  qualifying  the 
promise  to  pay.  In  the  case  at  bar  liiere  is  an  absence  of 
language  to  indicate  that  this  note  was  to  be  burdened  with 
the  conditions  of  any  agreement.  At  most  it  is  a  mere  refer- 
ence to  the  origin  of  the  transaction  and  '^  constitutes  notice 
of  the  existence  of  the  contract,"  but  "not  of  the  breach 
thereof."  We  are  of  the  opinion  that  the  expression  in- 
dorsed on  the  margin  of  the  note  was  intended  as  a  mere 
statement  of  or  reference  to  the  transaction  for  the  purpose 
of  identification,  and  that  it  did  not,  therefore,  affect  the 
negotiability  of  the  note  sued  upon. 

We  are  further  confirmed  in  this  view  by  reference  to  the 
contract.  That  instrument  provides  that  the  consideration 
for  the  property  to  be  transferred  to  the  makers  of  the  note 
was  to  be  paid  in  part  cash  and  in  part  by  promissory  notes 
of  even  date,  due  three  months,  six  months  and  nine  months 
from  date.  Here  is  the  promise  of  the  makers  of  this  note 
that  it  shall  be  a  negotiable  note,  for  all  promissory  notes  are 
negotiable.  Indeed,  the  appellant  in  his  answer  describes  the 
instrument  sued  upon  as  "said  promissory  note."  As  was 
said  by  Lord  Campbell,  C.  J.,  in  Jury  v.  Barker,  El.  Bl.  & 
El.  459,  where  the  promise  to  pay  in  the  note  was  "as  per 
memorandum  of  agreement": 

"The  note  here  is  an  absolute  and  unconditional  promise 
as  to  the  payer,  the  payee,  the  amount,  and  the  date.  If  the 
addition  of  the  words  in  question  make  the  promise  condi- 
tional, it  is  on  the  defendant  to  show  that,  and  he  has  not 
done  so." 

In  the  present  case,  the  appellant  not  only  failed  to  show 
that  the  promise  was  conditional,  but  actually  showed  that  it 
was  unconditional  and  unqualified,  both  by  the  contract  re- 
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ferred  to  and  in  his  answer.  It  further  appears  from  the 
evidence  that  the  appellee  purchased  the  note,  paying  full 
value,  within  a  very  few  days  after  its  execution  and  long 
before  any  claimed  breach  of  the  executory  contract  at- 
tempted to  be  interposed  in  appellant's  answer. 
Judgment  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


[Civil  No.  1475.    Piled  February  10,  1916.) 
[154  Pac.  1042.] 

R.  L.  SLAUGHTER,  Appellant,  v.  JOHN  H.  SLAUGHTER, 

Appellee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Cochise.    A.  C.  Lockwood,  Judge.    Affirmed. 

Messrs.  Richardson  &  White,  for  Appellant. 

Messrs.  Ellinwood  &  Ross  and  Mr.  S.  H.  Morris,  for 
Appellee. 

PER  CURIAM. — The  parties  have  stipulated  that  this  case 
shall  abide  the  decision  and  judgment  in  case  numbered  1476 
ante,  p.  484,  154  Pac.  1040,  just  decided.  The  record  is 
the  same  as  in  that  case,  except  in  the  date  of  maturity  of 
note  and  party  plaintiff. 

Judgment  is  accordingly  affirmed. 
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[Civil  No.  1469.    riled  February  10,  1916.]. 
[154  Pac.  1042.] 

MRS.    M.    BRUTINEL,    Appellant,    v.    J.    E.    NTGREN, 

Appellee. 

1.  Bbokebs — ^Action  for  Compensation — Question  of  Law  ob  Fact. — 

In  an  action  to  recover  for  effecting  the  sale  of  defendant's  prop- 
erty, where  the  inferences  to  be  reasonably  drawn  from  the  undis- 
puted facts  were  such  that  men  might  not  reasonably  differ  concern- 
ing them,  the  question  was  one  of  law  for  the  court. 

2.  Appeal  and  Ebbob — Review — Vebdict. — In  such  case,  if  there  was 

any  evidence  reasonably  tending  to  support  the  judgment  for  plain- 
tiff, it  ought  to  be  sustained. 

3.  Principal  and  Agent — Acts  of  Agent — Authobitt. — ^A  principal  is 

not  responsible  for  contracts  which  he  has  neither  directly  nor  in- 
directly authorized,  since  the  primary  object  of  an  agency  is  to 
bring  the  principal  into  contractual  relations  with  third  parties. 

[As  to  unauthorized  acts  of  agent,  see  note  in  48  Am.  St.  Bap. 
916.] 

4.  Appeal  and  Ebbobt— Trial — Harmless  Erro&— Obdeb  op  Proof. — 

The  mere  order  of  proof  is  not  vital,  but  is  within  the  legal  discre- 
tion of  the  trial  judge,  and  his  allowance  of  evidence  of  the  agent's 
acts  before  proof  of  the  agency  to  do  the  particular  act  in  question 
was  not  reversible  error. 

5.  Principal  and  Agent — Agent's  Authority — Proof. — The  nature  and 

extent  of  an  agent's  authority  must  ultimately  be  established  only 
by  tracing  it  to  its  source  in  some  word  or  act  of  the  alleged  prin- 
cipal, as  the  agent  cannot  confer  authority  upon  himself,  or  make 
himself  agent,  merely  by  acting  as  such,  or  saying  that  he  is  an 
agent. 

6.  Principal  and  Agent — Nature  of  Belation — "Agency." — "Agency" 

has  its  conception  in  something  lawful  that  a  person  may  do,  and  a 
delegation  by  such  person  to  another  of  the  power  lawfully  to .  do 
that  thing. 

7.  Principal  and   Agent — "General   Agency." — A   "general   agency" 

does  not  confer  upon  the  agent  a  universal  or  unlimited  authority, 
or  make  him  alter  ego;  but  the  exercise  of  his  authority  is  limited 
to  that  which  is  expressly  conferred,  broadened  by  the  apparent 
authority,  upon  which  third  persons  exercising  due  care  may  rely, 
to  do  all  acts  within  the  ordinary  and  usual  scope  of  the  business 
he  is  empowered  to  transact.  The  scope  of  a  general  agency  is  or- . 
dinarily  much  less  restricted  than  that  of  a  special  agency,  though 
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the  distinction  from  a  special  agency  is  not  a  distinction  of  prin- 
cipaly  but  merely  a  difference  in  the  actual  measure  of  authority. 

8.  Principal  and  Ageniv— "Speciai*  AGENCY."--The  authority  to  do  a 

single  thing,  perhaps  in  a  specific  way,  is  a  "special  agency/'  the 
scope  of  which  is  ordinarily  much  more  restricted  than  that  of  a 
general  agency,  though  the  principal's  liability  for  acts  within  the 
agent's  power  is  the  same  as  that  of  a  general  agent;  the  difference 
being  merely  in  the  actual  measure  of  the  agent's  power. 

9.  Peinctpal  and  AeiNT  —  Eights   op  Third  Parties  —  Extent  of 

Agent's  Authority. — The  mere  fact  that  one  is  dealing  with  an 
agent,  whether  the  agency  is  general  or  special,  is  a  danger  signal; 
and  one  dealing  with  an  agent,  if  he  would  bind  the  principal,  is 
bound  to  ascertain,  not  only  the  fact  of  the  agency,  but  the  nature 
and  extent  of  the  authority. 

10.  Principal  and  Agent — Bights  op  Third  Parties — ^Extent  op  Au- 

thority— Burden  op  Proop. — In  such  case,  if  either  the  nature  or 
the  extent  of  the  agent's  authority  is  controverted,  the  burden  is  on 
the  third  party  dealing  with  him  to  establish  it. 

11.  Brokers — Specul  Agency— Delegation  op  Authority.— An  agent 
employed  to  manage  a  drug-store,  and  during  the  course  of  such  em- 
ployment specially  authorized  to  offer  it  for  sale,  while  impliedly 
authorized  to  do  all  the  acts  naturally  and  ordinarily  done  in  such 
cases,  had  no  implied  authority  to  employ  a  subagent  to  sell  the  drug- 
store, goodwill  and  fixtures  at  the  expense  of  his  principal,  as  such 
act  was  not  naturally  and  ordinarily  done  in  such  cases,  in  the  ab- 
sence of  any  custom  or  course  of  dealing  between  the  parties  justify- 
ing the  extension  of  the  agency  to  include  such  power. 

12.  Principal  and  Agent  —  Batipication — Knowledge  op  Facts. — In 
such  case  the  principal,  who  was  ignorant  of  the  fact  that  the  agent 
had  employed  a  subagent  to  sell  the  drug-store  at  the  principal's  ex- 
pense, could  not  be  bound  by  the  doctrine  of  ratification,  since  rati- 
fication rests  upon  knowledge  of  the  facts  or  thing  to  be  ratified  and 
voluntary  action  on  the  part  of  the  principal. 

13.  Estoppel — Change  of  Position. — In  such  case  the  principal  was 
not  liable  on  the  ground  of  estoppel  where  the  subagent  had  not 
changed  his  situation  to  his  detriment  in  his  reliance  upon  the  prin- 
cipal's conduct. 

14.  Brokers — Action  foe  Commissions — Instructions. — In  an  action 

by  one  employed  by  defendant's  special  agent  to  sell  defendant's 
drug-store,  where  the  issue  was  whether  defendant  had  authorized 
the  special  agent  to  employ  plaintiff  at  her  expense,  the  jury  should 
have  been  instructed  to  find  a  verdict  for  the  defendant,  if  such 
employment  was  not  so  authorized,  unless  the  employment^  if  ob- 
authorized,  was  ratified  by  the  principaL 
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16.   APPSAL    and    ErRORt— PbEJUDICIAL    EBBOR— iNSTKUCTiON-^lGNOSINa 

Issues. — In  such  action,  an  instruction  that  the  sole  question  was 
whether  plaintiff  had  earned  a  commission  according  to  the  terms 
of  the  contract,  and  that,  if  he  had,  it  was  the  jury's  duty  to  deter- 
mine the  amount,  was  prejudicial,  as  excluding  from  the  jury's  con- 
sideration the  issue  of  the  authority  of  defendant's  special  agent  to 
employ  plaintiff,  and  in  fact  authorizing  the  jury  to  determine 
whether  they  thought  it  just  or  desirable  that  defendant  should  be 
held  liable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Greenlee.  A.  Q.  McAlister,  Judge.  Reversed  and 
remanded. 

Mr.  L.  Kearney,  for  Appellant. 

Mr.  E.  V.  Horton,  for  Appellee. 

FRANKLIN,  J. — Two  important  doctrines  familiar  to  the 
law  of  agency  come  forward  for  consideration  in  this  case: 
The  one  has  to  do  with  the  appointment  of  an  agent  and  the 
nature  and  extent  of  his  authority;  the  other  relates  to  the 
doctrine  of  ratification  and  agency  by  estoppel.  In  order  to 
make  this  judgment  intelligible  in  principle  and  in  results, 
we  shall  first  try  to  ascertain  and  summarize  the  ultimate  or 
cardinal  facts  to  be  gleaned  from  the  record,  without  an  at- 
tempt to  give  even  a  moderate  proportion  of  the  details; 
Then  we  shall  discuss  and  apply  the  law  as  we  understand  it. 
The  court  in  this  case,  and  properly  so,  allowed  great  latitude 
in  the  admission  of  testimony  from  which  the  existence  of  an 
agency  and  the  authority  of  such  agent  to  do  the  particular 
act  in  controversy  may  be  inferred.  It  is  our  duty  to  give 
this  evidence  its  full  scope,  with  every  fair  and  reasonable 
inference  that  may  be  derived  from  it,  and  then  say  whether 
the  judgment  is  supported  by  the  law  and  the  facts. 

The  appellant,  Mrs.  M.  Brutinel,  is  a  French  woman,  with 
but  little  knowledge  of  the  English  language.  She  was  the 
owner  of  a  drug-store  on  Chase  creek  in  the  town  of  Clifton. 
Mr.  C.  P.  Dunn,  a  druggist  by  profession,  is  her  son-in-law. 
Mr.  Dunn  induced  Mrs.  Brutinel  to  purchase  the  drug-store, 
and  on  the  faith  of  his  promise  to  manage  the  business  she 
invested  her  money  in  it.  Some  time  after  the  purchase  of 
the  drug-store  Mr,  Dunn  decided  to  leave  Clifton  to  engage 
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in  other  btusiness.  Because  he  had  been  instrumental  in  get- 
ting Mrs.  Brutinel  to  go  into  the  drug  business  on  his  promise 
to  manage  it  for  her,  and  having  decided  to  leave  Clifton, 
Mr.  Dunn  wished  to  obtain  for  Mrs.  Brutinel  the  return  of  her 
investment.  To  this  end  he  induced  Mrs.  Brutinel  to  allow 
him  to  find  a  purchaser  for  the  business,  which  she  did,  with 
the  understanding  that  any  purchaser  he  might  procure 
would  buy  it  upon  terms  and  conditions  satisfactory  to  her. 
In  the  latter  part  of  May,  1913,  Mrs.  Brutinel  sold  the  drug- 
store to  Mr.  David  Robbi^s  and  Mr.  W.  A.  Biker  for  $4,000, 
executing  to  them  her  bill  of  sale  conveying  the  property; 
the  purchase  money  in  part  being  evidenced  by  promissory 
notes  secured  by  a  chattel  mortgage.  The  appellee,  Mr.  J. 
E.  Nygren,  who  is  also  engaged  in  the  drug  business,  claim- 
ing that  Mrs.  Brutinel  is  indebted  to  him  on  account  of  the 
transaction,  brought  this  action  to  recover  $1,450  for  his 
services.  The  employment  of  Mr.  Nygren  had  its  origin  in 
the  following  letter  written  to  him  by  Mr.  Dunn: 

**  Clifton  Drug  Company,  Mrs.  M.  Brutinel,  Prop. 

''Clifton,  Arizona,  February  13—12. 
**Mr.  Nygren: 

**  Received  your  letter  to-night.  Also  the  other  reached 
me  some  time  ago,  which  I  immediately  answered  by  wire, 
care  Owl  Drug  Store.  I  figured  that  anyway  Wayland 
would  know  just  where  to  reach  you.  Not  receiving  answer 
to  the  wire,  I  concluded  you  had  decided  to  call  it  off.  In 
the  wire  I  quoted  you  a  price  of  850.00  on  the  fixtures  ex- 
clusive of  jewelry  fixtures.  These  together  with  space  I  have 
rented  to  Mr.  Miller,  and  he  is  open  and  doing  business.  Of 
course,  since  quoting  you  the  above  price,  I  have  continued 
making  preparations  to  open  up,  and  now  expect  to  open 
about  next  Tuesday  or  Wednesday.  The  outlook  is  certainly 
very  favorable  here.  Every  one  seems  to  be  kicking  at  the 
new  manager  down  below.  I  have  gone  to  considerable  ex- 
pense in  making  the  store  presentable,  repainted  and  papered 
throughout,  put  in  new  linoleum  and  new  set  wiring  and  new 
electric  fixtures.  The  store  will  be  as  good  as  new  and  will 
look  better  than  it  ever  did  when  we  reopen.  I  feel  now  it 
would  not  justify  me  to  take  less  than  $1,000.00  for  fixtures, 
and  stock  to  be  invoiced  at  wholesale  cost.  If  you  cared  to 
make  this  deal  on  this  basis,  would  allow  you  5%,  or  if  you 
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can  get  over  $1,000  for  fixtures,  which  you  should  be  able  to 
do,  you  could  have  all  abov^  this  amount.  The  fixtures  and 
fountain  together  cost  originally  at  least  $2,500.00  The  stock 
I  have  bought  since  is  only  staple  goods  and  in  moderate 
quantities.  Probably  stock  will  run  $1,000.00  in  all,  making 
the  whole  a  $2,000.00  proposition.  I  do  not  think  the  outfit, 
everything  considered,  could  be  beat  at  this  price  anywhere; 
and  I  feel  confident  I  could  do  some  better  in  short  time  if  I 
hold  it.  If  you  decide  to  do  anything  let  me  know  at  once, 
as  I  am  carrying  ads  in  several  big  daily  papers  and  will 
sell  first  favorable  opportunity.  Will  make  terms  on  half, 
if  desired,  and  if  party  is  reliable.    With  best  wishes,  I  am, 

''Your  truly, 

''C.P.DUNN. 

"Miller  pays  $25.00  mo.  rent.  This  would  make  drug 
dept.  rent  $60.00  month." 

Mrs.  Brutinel  was  never  informed  of  the  contents  of  this 
letter.  She  had  no  knowledge  whatever  that  it  had  been 
written.  She  never  knew  anything  at  all  at  any  time  about 
any  contract  or  promise  or  transaction  which  Mr.  Dunn  had 
or  was  having  with  Mr.  Nygren.  Indeed,  she  never  knew  of 
Mr.  Nygren,  or  that  he  was  claiming  any  remuneration  from 
her,  until  the  summons  and  complaint  were  served  upon  her 
in  this  action.  She  never  employed  the  plaintiff,  but  he  was 
employed  by  Mr.  Dunn.  True  it  is  that  Dunn  was  her  agent, 
authorized  to  manage  her  drug  business;  and  true  it  is  that 
he  was  her  agent  specially  authorized  to  find  a  purchaser  for 
the  business,  the  sale  to  be  made  upon  terms  and  conditions 
satisfactory  to  appellant.  Dunn  had  no  special  authority 
and  no  power  to  conclude  a  contract  for  the  sale  and  pur- 
chase of  the  drug  business.  His  authority  was  expressly 
limited  to  finding  a  purchaser  satisfactory  to  the  principal. 
The  distinction  is  here  to  be  noted  between  the  authority 
given  to  an  agent  to  sell,  and  the  authority  given  to  an  agent 
merely  to  offer  for  sale.  There  is  not  a  scintilla  of  evidence 
that  the  authority  of  Dunn  included  the  authority  to  employ 
the  appellee  at  the  expense  of  the  appellant,  unless  such  a 
power  may  be  implied  from  his  agency  to  manage  the  drug 
business  and  his  subsequent  special  authority  to  find  a  satis- 
factory purchaser  for  it.  Mr.  Dunn  testified  that  when  he 
wrqte  the  letter  to  Mr.  Nygren,  which  is  copied  herein,  he 
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was  not  acting  for  Mrs.  Brutinel,  but  solely  on  his  own  initia- 
tive, for  himself  alone;  that  he  never  told  her  anything 
about  it,  and  if  there  was  any  obligation  incurred  it  was  his 
own,  and  not  Mrs.  Brutiners.  Among  other  instructions, 
the  court  gave  the  following : 

''You  are  instructed  that  if  you  believe  from  the  evidence 
that  the  plaintiff  was  employed  to  find  a  purchaser  for  the 
property  of  defendant,  and  pursuant  thereto  did  find  a  pur- 
chaser who,  through  the  efforts  of  the  plaintiff,  purchased 
defendant's  property  in  question  upon  the  terms  specified, 
or  upon  terms  agreed  to  between  the  defendant  and  such 
purchaser,  and  that  the  plaintiff  was  the  procuring  cause  of 
the  sale,  then  your  verdict  will  be  for  the  plaintiff. 

''As  the  case  is  presented  to  you,  the  sole  question  is 
whether  or  not  the  plaintiff  has  earned  a  commisision  accord- 
ing to  the  terms  of  the  contract,  and  in  case  you  decide  he 
has,  it  is  your  duty  to  determine  the  amount  of  that.*' 

The  case  was  tried  to  a  jury,  which  gave  the  appellee  a 
verdict  for  $1,250.  Judgment  followed  the  verdict.  The 
appeal  is  from  the  judgment  and  order  denying  the  motion 
for  a  new  trial. 

At  the  close  of  the  plaintiff's  evidence,  and  again  at  the 
close  of  all  the  evidence  in  the  case,  the  defendant  requested 
an  instruction  in  the  nature  of  a  demurrer  to  the  evidence. 
The  court  refused  to  grant  either  of  these  requests,  and  the 
ruling  is  assigned  as  error — the  ground  being  in  substance 
that  there  is  no  evidence  tending  to  show  that  Mr.  Dunn  was 
authorized  to  act  for  the  defendant,  or  that  he  ever  did  act 
for  the  defendant  in  employing  the  plaintiff;  that  if  he  did 
so  act,  his  action  was  unauthorized  and  unratified  by  defend- 
ant.    Error  is  also  predicated  upon  the  instructions  given. 

A  careful  review  of  the  record  discloses  that  the  facts  are 
not  disputed.  It  is  only  the  inferences  which  can  reasonably 
be  drawn  from  them  that  give  rise  to  the  contentions  here, 
and  we  are  of  opinion  that  the  inferences  to  be  drawn  from 
the  facts  in  this  case  are  such  that  men  may  not  reasonably 
differ  concerning  them.  The  question  is  therefore  one  of 
law  for  the  court.  However,  if  there  be  any  evidence  reason- 
ably tending  to  support  the  judgment,  it  ought  to  be 
sustained. 
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The  primary  object  of  an  agency  is  to  bring  the  principal 
into  contractual  relations  with  third  parties — into  privity 
with  them ;  and  it  is  elementary,  therefore,  to  say  that  a  prin- 
cipal is  not  responsible  for  contracts  which  he  has  neither 
directly  nor  indirectly  authorized. 

''It  is  axiomatic  in  the  law  of  agency  that  no  one  can  be- 
come the  agent  of  another  except  by  the  will  of  the  principal, 
either  expressed  or  implied  from  particular  circumstances;  . 
that  an  agent  cannot  create  in  himself  an  authority  to  do  a 
particular  act  by  its  performance ;  and  that  the  authority  of 
an  agent  cannot  be  proved  by  his  own  statement  that  he  is 
such."    Graves  v.  Horton,  38  Minn.  66,  35  N.  W.  568. 

Of  course,  the  mere  order  of  proof  is  not  vital.  This  is 
within  the  legal  discretion  of  the  trial  judge,  and  if  he  allows 
evidence  of  the  agent's  acts  before  proof  of  the  agency  to  do 
the  particular  act  in  question,  it  will  not  be  reversible  error, 
provided  proof  of  such  agency  is  established  at  some  stage 
of  the  trial.  But  where  the  nature  and  extent  of  an  agent's 
authority  is  directly  involved,  it  must  never  be  lost  sight  of ; 
and  this  cannot  be  too  strongly  emphasized,  that  it  ultimately 
may  be  established  only  by  tracing  it  to  its  source  in  some 
word  or  act  of  the  alleged  principal.  The  agent  certainly 
cannot  confer  authority  upon  himself,  or  make  himself  agent, 
merely  by  acting  as  such,  or  saying  that  he  is  one.  Mr. 
Mechem  says : 

**The  agent's  authority,  moreover,  may  not  be  shown 
merely  by  proving  that  he  acted  as  agent.  A  person  can  no 
more  make  himself  agent  by  his  own  acts  only  than  he  can 
by  his  own  declarations  or  statements.  If  his  acts  can  be 
connected  with  the  principal  in  some  way,  as  by  showing  that 
the  principal  knew  of  them  and  assented  to  them,  a  different 
result  ensues ;  and,  where  the  acts  are  of  such  a  public  or  inti- 
mate nature,  so  notorious,  or  so  long  continued  as  reasonably 
to  justify  the  inference  that  the  principal  must  have  known 
of  them,  and  would  not  have  permitted  them  to  continue  if 
they  were  unauthorized,  evidence  of  them  is  admissible  as 
against  the  alleged  principal."    Mechem  on  Agency,  sec.  289. 

The  fundamental  idea,  therefore,  or  seed  grain,  so  to  speak, 
of  agency,  has  its  conception  in  something  lawful  that  a 
person  may  do,  and  a  delegation  by  such  person  to  another 
of  the  power  lawfully  to  do  that  thing.     So  this  agency  has 
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been  catalogued  according  to  its  kind,  as  either  general  or 
special.  The  basic  error  of  appellee's  case  is  in  giving  a 
broader  application  to  the  term  ''general  agency"  than  its 
significance  warrants. 

**If  by  express  appointment,  or  by  long  acquiescence, 
recognition,  or  course  of  dealing,  one  man  has  conferred  upon 
another  the  character  of  one  possessing  the  requisite  author- 
.ity  to  represent  him  in  a  general  way  during  some  more  or 
less  continuous  period  in  the  transaction  of  all  of  his  business 
of  a  certain  kind,  or  at  a  particular  place,  or  to  perform  all 
acts  of  a  certain  kind  or  class,  he  must  be  held  to  have  con- 
ferred upon  him  the  attributes  and  powers  inherent  in  the 
character  so  bestowed.  Such  an  agent  the  law  denominates, 
for  convenience  sake,  a  general  agent.  But  if,  on  the  other 
hand,  in  a  single  instance,  either  by  express  terms  or  by  his 
conduct,  he  confers  upon  the  other  the  character  of  one 
having  authority  to  do  a  single  thing,  perhaps  in  a  specific 
way,  he  must  be  held  to  have  conferred  upon  him  those  attri- 
butes and  powers,  and  those  only,  which  are  inherent  in  that 
character.  This  agent,  for  the  same  convenience,  is  termed 
a  special  agent."    Mechem  on  Agency,  sec.  737. 

The  distinction  ordinarily  drawn  between  a  general  and 
special  agency  is  often  artificial  and  unsatisfactory.  The 
scope  of  the  authority  of  a  special  agent  is  ordinarily  much 
more  restricted  than  that  of  a  general  agent;  but  when  it  is 
said  that  ''if  the  special  agent  exceeds  his  instructions  the 
principal  is  not  bound,"  while  "if  the  general  agent  exceeds 
his  instructions,  the  principal  will  be  bound,"  the  statement 
is  entirely  misleading.  So  far  as  the  authority  of  an  agent 
involves  the  rights  of  innocent  third  persons,  who  have  relied 
upon  the  character  bestowed  upon  the  agent,  the  principal 
is  bound  equally  by  the  authority  which  he  actually  gives 
and  by  that  which  by  his  own  act  he  appears  to  give,  and 
this  is  true,  whether  we  call  the  agency  a  special  or  general 
one.  The  general  agent's  authority  is  not  universal;  it  is 
not  an  unlimited  one.  He  is  not  alter  ego,  but  the  exercise 
of  his  authority  is  limited  to  that  which  is  expressly  con- 
ferred, broadened  by  the  apparent  authority,  upon  which 
third  persons  exercising  due  care  may  rely,  to  all  acts  within 
the  ordinary  and  usual  scope  of  the  business  he  was  em- 
powered to  transact.    In  other  words,  every  agency  is  so 
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far  general  that  it  must  cover,  not  only  the  precise  thing  to 
be  done,  bnt  whatever  usually  and  rationally  belongs  to  the 
doing  of  it.  To  be  a  general  agent  one  does  not  have  to  be 
one  of  unlimited  powers.    As  said  by  Mr.  Mechem : 

'*It  is  none  the  less  true,  however,  as  has  been  seen,  that 
the  scope  of  the  general  agent's  authority  must  not  be  ex- 
ceeded. Each  acting  within  the  scope  of  the  authority  con- 
ferred binds  his  principal;  each  acting  beyond  that  scope 
binds  himself  only  or  no  one.  But  while  these  rules  apply- 
ing to  the  two  classes  are  alike  in  kind,  they  differ,  as  has 
been  shown,  in  degree.  It  is  believed,  however,  that  this 
difference  is  one  of  degree  only,  and  not  of  principle." 
Mechem  on  Agency,  sec.  742. 

In  a  New  York  case  Mr.  Justice  COMSTOCK  says: 

"There  are  in  the  books  many  loose  expressions  concern- 
ing the  distinction  between  a  general  and  special  agency. 
The  distinction  itself  is  highly  unsatisfactory,  and  will  be 
found  quite  insuflScient  to  solve  a  great  variety  of  cases.  It 
is  not  profitable  to  dwell  upon  that  distinction.  Underlying 
the  whole  subject  there  is  this  fundamental  proposition :  That 
a  principal  is  bound  only  by  the  authorized  acts  of  his  agent. 
This  authority  may  be  proved  by  the  instrument  which 
creates  it ;  and  beyond  the  terms  of  the  instrument,  or  of  the 
verbal  commission,  it  may  be  shown  that  the  principal  has 
held  the  agent  out  to  the  world  in  other  instances  as  having 
an  authority  which  will  embrace  the  particular  act  in  ques- 
tion. .  .  .  But,  in  whichever  way  this  is  done,  it  cannot  be 
limited  by  secret  instructions  of  the  principal  on  the  one 
hand,  nor  can  it  be  enlarged  by  the  unauthorized  representa- 
tion of  the  agent  on  the  other.  These  principles,  I  think,  are 
elementary."  Mechanics'  Bank  v.  New  York  &  New  Haven 
R,  R.  Co.,  13  N.  Y.  599. 

An  excellent  statement  of  the  matter  is  to  be  had  in  a  quo- 
tation from  1  Minor's  Institutes,  206,  found  in  the  case  of 
Cross  V.  Atckison  T.  &  8.  F.  R.  R.  Co.,  141  Mo.  at  page  147, 
42  S.  W.  at  page  679,  as  follows  : 

'*  Whether  the  authority  be  general  or  limited,  the  servant 
(agent)  cannot  charge  the  master  (principal)  if  he  exceeds 
it.  He  is,  of  course,  more  likely  to  transcend  the  bounds  of  a 
narrow  than  of  an  extended  power;  but  the  principle  in 
either  case  is  the  same.    Within  his  commission,'  he  binds  his 
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master  (principal) ;  beyond  it,  he  does  not.  Whilst,  then, 
we  must  distinguish  clearly  between  a  general  agent  and  a 
special  agent,  it  is  not  because  there  is  a  diversity  in  the  lead- 
ing principle  which  determines  the  master's  (principal's) 
liability,  but  merely  in  order  to  adjust  the  actual  measure 
of  it." 

See,  also,  Oore  v.  Canada  Life  Assur.  Co.,  119  Mich.  136, 
77  N.  W.  650. 

The  mere  fact  that  one  is  dealing  with  an  agent,  whether 
the  agency  be  general  or  special,  should  be  a  danger  signal, 
and,  like  a  railroad  crossing,  suggests  the  duty  to  ''stop,  look 
and  listen,"  and  if  he  would  bind  the  principal  is  bound  to 
ascertain,  not  only  the  fact  of  agency,  but  the  nature  and 
extent  of  the  authority,  and  in  case  either  is  controverted 
the  burden  of  proof  is  upon  him  to  establish  it.  In  fine,  he 
must  exercise  due  care  and  caution  in  the  premises. 

"...  Unusual  and  unnatural  acts  are  not  to  be  tolerated, 
strained  constructions  are  to  be  avoided,  inferences  of  facts 
are  to  be  limited  to  those  which  are  reasonable,  natural  and 
ordinary,  and,  as  has  been  so  often  pointed  out,  inferences 
are  to  be  drawn  only  from  facts  for  which  the  principal  is 
responsible,  and  not  from  mere  considerations  of  convenience 
or  policy.  The  mere  fact  that  one  is  found  to  be  a  general 
agent  justifies  neither  the  court  nor  jury  in  guessing  that 
given  acts  are  within  the  scope  of  his  authority."  Id., 
sec.  740. 

Conceding,  for  the  purposes  of  this  case  only,  that  when 
Mr.  Dunn  employed  the  plaintiff  to  find  a  purchaser  for  the 
drug  business,  he  was  acting  as  the  agent  of  Mrs.  Brutinel, 
and  not  on  his  own  account,  a  concession  which  is  by  no 
means  justified  as  an  inference  from  the  disclosed  facts,  is 
the  act  in  controversy  fairly  included  within  the  limits,  or  as 
it  is  ordinarily  stated,  within  the  scope  of  Dunn's  authority, 
either  express  or  implied?  If  it  is,  the  principal  is  bound; 
if  it  is  not,  the  act  of  the  agent  binds  himself  alone  or  no 
one.  In  other  words,  do  the  facts  and  circumstances  of  this 
case  justify  this  inference  that  Mr.  Nygren  was  employed 
as  the  principal's  agent  under  such  circumstances  as  to  rea- 
sonably warrant  the  conclusion  that  Mrs.  Brutinel  has  taken 
the  subagent  as  her  agent  and  become  liable  for  his  compen- 
sation t 
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This  inference  is  sought  to  be  justified  from  the  fact,  and 
the  only  facte  traceable  in  the  record  to  any  word  or  conduct 
of  hers,  that  Mrs.  Brutinel  employed  Mr.  Dunn  as  her  agent 
to  manage  the  drug  businesSi  and  during  the  course  of  such 
employment  specially  authorized  him  to  offer  the  same  for 
sale.  Thus  an  express  authority  is  given  by  the  principal 
to  Mr.  Dunn  to  manage  the  drug-store,  and  this  express  au- 
thority carries  with  it  every  power  necessary  and  proper  to 
be  done  in  the  case  in  hand  to  effectuate  the  purpose  for 
which  the  authority  in  question  was  created.  Where  nothing 
is  indicated  to  the  contrary,  there  are  many  things  connected 
with  such-  duties  involving  discretion,  judgment  and  choice 
of  methods  that  it  would  not  be  unreasonable  for  third  per- 
sons dealing  with  such  an  agent  to  rely  upon  the  presumption 
that  he  possessed  those  powers  commensurate  with  his  under- 
taking, and  which  are  usually  and  properly  exercised  by 
other  similar  agente  under  like  circumstances.  In  other 
words,  it  carries  with  it  the  implied  power  to  do  all  those  acts 
naturally  and  ordinarily  done  in  such  cases.  But  such  an 
implied  agency  is  not  to  be  extended  by  construction  beyond 
the  obvious  purposes  for  which  it  is  apparently  created. 
Clearly,  such  an  agency  cannot  imply  the  authority  in  Mr. 
Dunn  to  employ  a  subagent  to  sell  the  drug-store,  goodwill, 
and  fixtures  at  the  expense  of  Mrs.  Brutinel,  because  such 
acte  are  not  naturally  and  ordinarily  done  in  such  cases,  and 
there  is  nothing  in  the  record  to  show  any  usage  and  custom 
prevailing  in  similar  cases,  or  any  course  of  dealing  between 
the  parties,  that  would  justify  the  extension  of  the  agency  to 
include  any  such  power.  So  with  the  special  authority  given 
to  Mr.  Dunn  to  find  a  purchaser  for  the  business.  Here  his 
authority  was  expressly  limited  to  the  power  to  find  a  pur- 
chaser satisfactory  to  the  principal.  From  such  authority  it 
cannot  be  implied  as  a  matter  of  law  that  Mr.  Dunn  had  the 
power  to  bind  his  principal  by  an  agreement  to  pay  another 
commission  for  making  a  sale,  because  the  agent  must  have 
special  authority  to  bind  his  principal  by  the  promise  to  pay 
commissions,  and  the  evidence  fails  to  disclose  any  fact,  either 
by  word  or  conduct,  or  any  usage  and  custom  prevailing  in 
similar  cases,  or  any  course  of  dealing  between  the  parties 
that  would  justify  any  presumption  that  Mrs.  Brutinel  au- 
thorized Mr.  Dunn  to  perform  the  act  in  question,  or  that 
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she  has  by  any  conduct  logically  and  rationally  tending  to 
that  end  led  Mr.  Nygren,  who  must  himself  exercise  due  care 
and  caution  in  the  premises,  reasonably  to  believe  that  such 
authority  had  been  conferred  and  accordingly  to  act  upon 
such  belief.  In  fine,  the  fact  that  Dunn  was  her  general 
agent  in  managing  the  drug*store  and  her  special  agent  to 
offer  it  for  sale  would  not  justify  Mr.  Nygren  in  guessing 
that  the  act  of  Mr.  Dunn  in  employing  him  as  subagent  at 
the  expense  of  Mrs.  Brutind  was  within  the  scope  of  Mr. 
Dunn's  authority. 

There  is  an  utter  failure  to  trace  the  source  of  his  reliance, 
if  he  did  so  rely,  to  any  word  or  act  of  the  principal  that 
would  justify  him  in  concluding  that  Mrs.  Brutinel  is  liable 
by  reason  of  her  consent  to,  or  concurrence  in,  the  employ- 
ment. Notwithstanding  the  difficulty  in  some  cases  of  ascer- 
taining the  exteht  of  an  agent's  power,  the  general  rule  is 
that  a  person  dealing  with  an  agent  takes  the  risk.  To  the 
objection  that  no  one  would  be  willing  to  deal  with  an  agent 
upon  this  basis  Chief  Justice  SHAW  said: 

''This  objection,  we  think,  is  answered  by  the  consideration, 
that  no  one  is  bound  to  deal  with  the  agent  Whoever  does 
so  is  admonished  of  the  extent  and  limitation  of  the  agent's 
authority,  and  must,  at  his  own  peril,  ascertain  the  fact,  upon 
which  alone  the  authority  to  bind  the  constituent  depends. 
Under  an  authority  so  peculiar  and  limited,  it  is  not  to  be  pre- 
sumed that  one  would  deal  with  the  agent,  who  had  not  full 
confidence  in  his  honesty  and  veracity,  and  in  the  accuracy 
of  his  books  and  accounts.  To  this  extent,  the  seller  of  the 
goods  trusts  the  agent,  and  if  he  is  deceived  by  him  he  has 
no  right  to  complain  of  the  principal.  It  is  he  himself,  and 
not  the  principal,  who  trusts  the  agent  beyond  the  expressed 
limits  of  the  power;  and  therefore  the  maxim,  that  where  one 
of  two  innocent  persons  must  suffer,  he  who  reposed  confi- 
dence in  the  wrongdoer  must  bear  the  loss,  operates  in  favor 
of  the  constituent,  and  not  in  favor  of  the  seller  of  the 
goods."    Mussey  v.  Beecher,  3  Cush.  (57  Mass.)  511. 

Concerning  this  ** maxim"  Mr.  Mechem  says: 

**  There  are,  as  has  elsewhere  been  pointed  out,  many  loose 
istatements  to  be  found  in  the  books  to  the  effect  that  there 
is  a  general  principle  of  the  law  that,  where  one  of  two  inno- 
cent pers6ns  must  suffer  by  the  act  of  a  third,  that  one  should 
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bear  the  loss  by  whose  act  the  loss  was  made  possible,  or  who 
enabled  the  wrongful  act  to  be  committed,  or  who  first  re- 
posed trust  and  confidence  in  the  wrongdoer,  and  the  like. 
As  a  matter  of  fact,  notwithstanding  these  general  state- 
mentSy  there  is  no  such  general  principle  as  that  which  is 
thus  declared.  Like  many  other  alleged  maxims,  this  one 
contains  only  a  half  truth  at  most,  and  its  use  seems  to  be 
resorted  to  only  to  cover  loose  reasoning  or  to  span  a  gap 
without  noticing  it."    Mechem  on  Agency,  sec.  1986. 

But  it  is  urged  that  Mrs.  Brutinel  is  bound  upon  the 
doctrine  of  ratification.  Ratification  must  necessarily  rest 
upon  knowledge  of  the  facts  or  thing  to  be  ratified.  Knowl- 
edge of  the  facts  and  voluntary  action,  however,  are  as  essen- 
tial here  as  elsewhere,  and  the  principal,  by  accepting  what 
he  was  entitled  to  from  the  agent,  in  ignorance  that  a  sub- 
agent  had  been  employed,  does  not  ratify  his  appointment. 
But,  conceding  that  Dunn  attempted  to  act  for  Mrs.  Brutinel 
in  employing  Nygren,  she  was  in  entire  ignorance  of  that  fact 
when  she  consummated  the  sale  with  Biker  and  Bobbins. 
See  Servant  v.  McCampbett,  46  Colo.  292,  104  Pac.  394 ;  Rice 
V.  Post,  78  Hun,  547,  29  N.  T.  Supp.  553 ;  Craver  v.  House, 
138  Mo.  App.  251,  120  S.  W.  686;  BMentine  v.  Mercer,  130 
Mo.  App.  605,  109  S.  W.  1037 ;  Benham  v.  Ferris,  159  Mich. 
632,  124  N.  W.  538 ;  Hanback  v.  Corrigan,  7  Kan.  App.  489, 
54  Pac.  129 ;  Sims  v.  St.  John,  105  Ark.  680,  43  L.  B.  A. 
(N.  S.)  796,  152  S.  W.  284;  Carroll  v.  Tucker,  2  Misc.  Rep. 
397,  21  N.  Y.  Supp.  952. 

In  one  jurisdiction  it  is  said :  "The  right  of  sale  is  one  of  the 
most  valuable  rights  incident  to  the  ownership  of  property, 
and  it  ought  not  to  be  restricted  for  other  than  cogent  rea- 
sons. Unless  some  public  interest  or  paramount  private 
right  renders  a  curtailment  necessary,  the  owner  of  any  char- 
acter of  property  should  have  the  unhampered  right  to  sell 
it,  with  the  entire  world  as  a  market.  If  another  person,  un- 
authorized by  the  owner,  assists  an  agent  in  making  a  sale, 
is  it  right  and  just  to  hold  that,  if  apprised  of  what  has  been 
done  by  such  assistant  or  subagent,  and  the  fact  that  the 
agent  has  promised  compensation  by  the  owner,  the  latter 
cannot  accept  the  terms  offered  by  the  purchaser  without  be- 
coming liable  to  such  subagent?  Under  such  circumstances, 
it  cannot  be  claimed  that  the  owner  has  misled  the  subagent; 
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nor  will  consummation  of  the  sale  without  compensating  him 
place  him  in  any  worse  position  than  he  would  be  in  if  the  sale 
should  be  abandoned.  It  is  true  that  one  cannot  adopt  part  of 
an  unauthorized  contract  without  adopting  the  whole ;  but  the 
contract  submitted  to  Mrs.  Williams,  and  the  one  she  adopted, 
was  the  contract  for  the  sale  of  the  land,  and  not  the  contract 
between  Miller  and  Straub.  It  was  not  stipulated  in  tho 
contract  of  sale  that  she  should  pay  Straub  for  services  ren« 
dered.  It  is  true,  when  she  adopted  that  contract,  she  had 
knowledge  of  the  other  contract  and  of  the  services  rendered 
by  Straub;  but  as  the  latter  contract  was  unauthorized  by 
her,  as  she  had  done  nothing  to  induce  Straub  to  render  the 
services,  as  her  consummating  the  sale  without  remunerating 
him  would  place  him  in  no  worse  position  than  he  was  al- 
ready in,  and  as  she  had  the  power  and  right,  independent  of 
that  contract,  to  sell  her  land  to  the  proposed  purchaser,  she 
had  the  right,  in  the  forum  of  conscience  as  well  as  at  the 
bar  of  the  law,  to  accept  the  terms  of  the  contract  of  sale 
without  ratifying  the  contract  between  Miller  and  Straub, 
either  upon  the  ground  of  adoption  or  estoppel."  WiUiams 
V.  Moore,  24  Tex.  Civ.  App.  402,  58  S.  W.  953. 

But  this  authority  goes  somewhat  further  than  the  holding 
in  most  jurisdictions  as  to  what  amounts  to  the  ratification 
of  an  unauthorized  contract,  but  under  the  facts  of  that  case 
it  may  correctly  be  placed  upon  the  failure  to  establish  an 
agency  by  estoppel. 

**The  general  rule  of  law  is  that  if  an  agent,  in  the  con- 
duct of  his  agency,  employs  a  subagent,  without  authority  to 
bind  his  principal,  expressly  given  or  fairly  presumptive 
from  the  particular  circumstances  or  the  usp^e  of  business, 
the  subagent  must  look  to  his  immediate  employer  for  his 
pay,  and  has  no  claim  for  compensation  against  the  agent's 
principal,  between  whom  and  the  subagent  no  privity  exists.*' 
Jenkins  v.  Funk  (C.  C),  33  Fed.  915;  Jones  v.  Brand,  106 
Ky.  410,  50  S.  W.  679 ;  BonweU  v.  Howes,  2  N.  T.  Supp.  717 ; 
Rice  v.  Post,  78  Hun,  547,  29  N.  Y.  Supp.  553;  Atlee  v.  Fink, 
75  Mo.  100,  42  Am.  Rep.  385 ;  2  C.  J.,  p.  778,  sec.  445 ;  Mechem 
on  Agency,  sec.  1701. 

Nor  has  the  plaintiff  established  an  estoppel,  for  he  has  not 
changed  his  situation  to  his  detriment  in  reliance  upon  the 
principal's  conduct 
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**The  estoppel  works  in  favor  of  the  third  party  who  has 
dealt  in  good  faith  with  the  agent  upon  the  strength  of  the 
representations  made  by  the  principal."  4  Modem  Amer- 
ican Law,  p.  20,  sec.  24. 

The  learned  judge  of  the  trial  court  misapprehended  the 
law  in  his  charge  to  the  jury.  In  submitting  the  first  in- 
struction quoted,  the  right  of  the  plaintiff  to  recover  was  not 
made  to  depend  upon  whether  Mrs.  Brutinel  had  agreed  di- 
rectly or  indirectly  to  pay  him  a  commission  or  not.  The 
issue  whether  or  not  Mrs.  Brutinel  authorized  Dunn  either 
directly  or  indirectly  to  employ  Nygren  at  her  expense  was 
so  important  that  the  jury  should  have  been  instructed  to 
find  a  verdict  for  the  defendant,  if  such  employment  was  not 
so  authorized,  unless  the  employment,  if  unauthorized,  was 
in  some  way  ratified  by  Mrs.  Brutinel.  The  agreement  of 
Dunn  with  the  plaintiff  would  not  bind  the  defendant,  unless 
she  authorized  him  to  contract  for  her  or  ratified  the  contract 
when  made,  or  by  reason  of  her  repriesentations  to  the  plain- 
tiff, who  relied  thereupon  to  his  detriment,  she  is  estopped 
to  deny  the  employment. 

The  last  instruction  quoted  is  particularly  prejudicial,  for 
it  excluded  from  the  jury  a  consideration  of  the  most  im- 
portant issue  in  the  case,  and  in  effect  authorized  the  jury  to 
determine  whether  in  their  judgment  they  thought  it  just  or 
desirable  that  the  defendant  should  be  held  liable  in  this  case. 
No  other  parts  of  the  charge  did  or  could  cure  these  errors. 

"The  court,  however,  in  cases  of  this  sort,  should  carefully 
instruct  the  jury  as  to  their  function  in  the  matter,  and  as 
to  the  rules  of  law  by  which  they  are  to  be  guided.  That 
function  is  not  to  determine  whether  the  jury  think  it  might 
be  just  or  desirable  or  appropriate  or  convenient  that  the 
alleged  principal  should  be  held  in  the  given  case,  but  to  de- 
cide whether,  according  to  the  rules  of  law,  the  alleged  princi- 
pal has  in  fact  by  word  or  conduct  authorized  the  assumed 
agent  to  perform  the  act  in  question,  or  has,  by  conduct  ration- 
ally and  logically  tending  to  that  end,  led  the  other  party, 
who  has  himself  exercised  due  care  and  caution,  reasonably 
to  believe  that  such  authority  has  been  conferred  and  to  act 
upon  such  belief.  What  the  legal  rules  are  which  govern 
such  situations  should  be  explained  by  the  court;  and  it  is 
the  duty  of  the  jury  to  apply  to  the  facts  in  the  case  the 
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rules  of  law  given  them  by  the  court.  It  is  not  for  juries  to 
make  the  law  of  agency."    Mechem  on  Agency,  sec.  297. 

Upon  the  uncontroverted  evidence  in  the  record  the  plain- 
tiff's employment  was  by  Dunn,  and  between  the  plaintiff 
and  defendant  no  privity,  express  or  implied,  exists,  and 
neither  by  ratification  nor  estoppel  is  she  under  any  obliga- 
tion to  compensate  him.  To  sustain  the  judgment  in  this 
case  it  would  be  necessary  to  hold  that  the  jury  in  arriving 
at  their  verdict  have  a  legal  right,  in  the  absence  of  any 
evidence  in  regard  thereto,  to  conjecture  and  assume  neces- 
sary and  controlling  facts,  which,  under  the  law,  is  beyond  the 
province  of  a  jury.  The  plaintiff  may  have  a  valid  claim 
for  remuneration.  If  he  has,  the  wrong  defendant  has  been 
selected  to  pay  it.  It  follows,  from  the  views  we  have  ex- 
pressed, that  the  request  for  an  instructed  verdict  should 
have  been  given.  On  the  facts  contained  in  the  record,  no 
judgment  should  have  been  rendered  against  the  defendant. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded  for  proceedings  consistent  herewith. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


On  the  power  of  a  real  estate  broker  to  delegate  Mb  authority, 
note  in  43  L.  B.  A.  (N.  a)  796. 


[Criminal  No.  394.    Kled  February  10,  1916.] 

[154  Pae.  1048.] 

I.  E.  TROUTNER,  Appellant,  v.  STATE,  Respondent 

Intoxicating  Liquors — Offenses — Unlawful  Sale — Intent. — Consti- 
tution, article  23,  section  1,  declares  that  every  person  who  sells  any- 
intoxicating  liquor  shall  be  guilty  of  a  misdemeanor.  Penal  Code 
of  1913,  section  24,  subdivision  4,  defining  the  classes  of  persons 
capable  of  committing  crimes,  excepts  those  who  commit  the  act 
under  a  mistake  of  fact  which  disproves  any  criminal  intent.  Ac- 
cused, charged  with  selling  intoxicating  liquors,  asserted  that  he  did 
not  know  of  the  intoxicating  nature  of  the  liquors.  Held,  that  while, 
as  respects  crimes  involving  moral  turpitude,  oriminal  intent  or 
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^ilty  knowledge  is  an  essential  element,  that  rule  does  not  apply  to 
a  violation  of  the  prohibition  amendment. 

[As  to  burden  of  proof  as  to  whether  liquor  is  intoxicating,  se^i 
note  in  Ann.  Gas.  191S0,  629.] 

APPEAL  from  a  judgrment  of  the  Superior  Court  of  the 
County  of  Maricopa.    R.  C.  Stanford,  Judge.      Affinned. 

Mr.  J.  J.  Cox  and  Mr.  James  E.  Nelson,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  Leslie  C. 
Hardy  and  Mr.  Geo.  W.  Harben,  Assistant  Attorneys  Gen- 
eral, for  the  State. 

ROSS,  C.  J. — Appellant  was  tried  and  convicted  upon  an 
information  charging  him  with  the  crime  of  selling,  exchan- 
ging, giving,  bartering  and  disposing  of  certain  intoxicating 
liquors.  He  was  tried  by  a  jury  and  found  guilty.  From 
the  judgment  of  conviction  he  appeals. 

The  appellant  asked  the  court  to  instruct  the  jury  as  fol- 
lows : 

**If  you  believe  from  the  evidence  in  this  case,  beyond  a 
reasonable  doubt,  that  the  drink  sold  in  this  case  was  in- 
toxicating as  alleged  in  the  information,  but  still  further 
believe  that  at  the  time  defendant  sold  the  same  he  sold  it 
honestly  believing  it  was  not  intoxicating,  then,  in  such  event, 
the  defendant  would  not  be  guilty,  and  it  will  become  your 
duty  to  acquit  him." 

This  requested  instruction  was  refused  by  the  court,,  and 
the  jury  was  told  by  the  court : 

**That  the  law  of  this  state  does  not  .permit  one  to  sell  in- 
toxicating liquor  and  then  be  heard  to  say  that  he  did  not 
know  that  the  liquor  was  intoxicating.  He  is  bound  under 
the  law  to  know.  The  law  presumes  that  when  he  sells 
liquor  he  knows  what  he  is  selling ;  that  is,  whether  it  is  in- 
toxicating or  not.  The  prohibition  amendment  is  intended 
to  prevent  any  traffic  in  intoxicating  liquors.  No  excuses 
are  recognized  or  permitted.  If  one  sells  intoxicating  liquor, 
he  is  liable.  It  is  his  duty  to  know  what  he  sells,  and  he 
cannot  guess  at  it  or  rely  upon  someone  else's  statement." 

The  appellant  complains  of  the  court's  refusal  to  give  the 
requested  instruction  and  of  the  submission  to  the  jury  as 
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the  law  of  this  state  of  the  converse  of  the  proposition  con- 
tained in  his  request. 

The  prohibition  amendment  (article  23,  section  1)  reads: 

''Every  person  who  sells,  exchanges,  gives,  barters,  or  dis- 
poses of  any  ardent  spirits,  ale,  beer,  wine,  or  intoxicating 
liquor  of  any  kind  to  any  person  in  the  state  of  Arizona,  .  .  . 
shall  be  guilty  of  a  misdemeanor.  ..." 

In  crimes  involving  moral  turpitude,  criminal  intent  or 
guilty  knowledge  is,  of  course,  generally  recognized  as  an 
essential  element.  This  is  true  whether  the  offenae  be  one 
at  common  law  or  by  statute.  Society  has  so  developed  and 
extended  that  it  has  become  necessary,  in  order  to  protect 
it,  to  pajss  many  laws  forbidding  things  to  be  done  or  com- 
manding things  to  be  done,  the  n^lect  to  do  or  the  doing 
whereof  had  theretofore  been  regarded  as  innocent  and  per- 
missible. Most  crimes  falling  under  this  head  are  designated 
as  malum  proktbitmn  in  contradistinction  to  those  crimes  that 
are  bad  in  themselves  and  in  which  criminal  intent  or  guilty 
knowledge  is  essential. 

That  the  legislature  may  make  the  doing  of  an  act  or  the 
neglect  to  do  something  a  crime  in  the  absence  of  criminal 
intent  is  well  settled.  The  intent  of  the  legislature,  there- 
fore, in  any  given  piece  of  legislation,  is  the  controlling 
factor.     It  is  said  in  8  R.  C.  L.  62 : 

**  Whether  a  criminal  intent  or  guilty  knowledge  is  a 
necessary  element  of  a  statutory  offense  is  a  matter  of  con- 
struction to  be  determined  from  the  language  of  the  statute, 
in  view  of  its  manifest  purpose  and  design.  There  are  many 
instances  in  recent  times  where  the  legislature  in  the  exer- 
cise of  the  police  power  has  prohibited,  under  penalty,  the 
performance  of  a  specific  act.  The  doing  of  the  inhibited 
act  constitutes  the  crime,  and  the  moral  turpitude  or  purity 
of  the  motive  by  which  it  was  prompted  and  knowledge  or 
ignorance  of  its  criminal  character  are  immaterial  circum- 
stances on  the  question  of  guilt.  The  only  fact  to  be  deter- 
mined in  these  cases  is  whether  the  defendant  did  the  act. 
In  the  interest  of  the  public  the  burden  is  placed  upon  the 
actor  of  ascertaining  at  his  peril  whether  his  deed  is  within 
the  prohibition  of  any  criminal  statute." 

In  Commonwealth  v.  Weiss,  139  Pa.  247,  23  Am.  St.  Rep. 
182,  11  L.  R.  A.  530,  21  Atl.  10,  the  defendant  was  charged 
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with  violating  a  law  forbidding  the  sale  of  oleomargarine, 
and  he  defended  on  the  ground  of  ignorance  of  the  nature 
and  quality  of  the  article  sold.  The  court  stated  the  rule 
we  are  now  considering  so  well  that  we  quote  at  some  length : 

**  Whether  a  criminal  intent  or  a  guilty  knowledge,  is  a 
necessary  ingredient  of  a  statutory  offense,  therefore,  is  a 
matter  of  construction.  It  is  for  the  legislature  to  deter- 
mine whether  the  public  injury,  threatened  in  any  particular 
matter,  is  such  and  so  great  as  to  justify  an  absolute  and 
indiscriminate  prohibition.  Even  if,  in  the  honest  prosecu* 
tion  of  any  particular  trade  or  business,  conducted  for  the 
manufacture  of  articles  of  food,  the  product  is  healthful 
and  nutritious,  yet,  if  the  opportunities  for  fraud  and  adul- 
teration are  such  aa  threaten  the  public  health,  it  is  undoubt- 
edly in  the  power  of  the  legislature,  either  to  punish  those 
who  knowingly  traffic  in  the  fraudulent  article,  or,  by  a 
sweeping  provision  to  that  effect,  to  prohibit  the  manufacture 
and  sale  altogether.  The  question  for  us  to  decide,  therefore, 
is  whether  or  not,  from  the  language  of  the  statute,  and  in 
view  of  the  manifest  purpose  and  design  of  the  same,  the 
legislature  intended  that  the  legality  or  illegality  of  the  sale 
should  depend  upon  the  ignorance  or  knowledge  of  the 
party  charged.  The  statute  in  question  was  an  exercise  of 
the  police  power,  and  the  act  was  sustained  upon  this  ground, 
not  only  in  this  court,  but  also  in  the  supreme  court  of  the 
United  States.  Powell  v.  Commonwedlih,  5  Cent.  Rep.  890, 
114  Pa.  265  [60  Am.  Rep.  350,  7  Atl.  913]  ;  Powell  v.  Penn- 
sylvania,  127  U.  S.  678,  3  L.  Ed.  253  [8  Sup.  Ct.  Rep.  992]. 
The  prohibition  is  absolute  and  general;  it  could  not  be  ex- 
pressed in  terms  more  explicit  and  comprehensive.  The 
statutory  definition  of  the  offense  embraces  no  word  imply- 
ing that  the  forbidden  act  shall  be  done  knowingly  or 
willfully,  and,  if  it  did,  the  d^ign  and  purpose  of  the  act 
would  be  practically  defeated.  The  intention  of  the  legis- 
lature is  plain,  that  persons  engaged  in  the  traffic  shall  engage 
in  it  at  their  peril,  and  that  they  cannot  set  up  their  igno- 
rance of  the  nature  and  qualities  of  the  commodities  they 
sell,  as  a  defense.'' 

The  language  in  our  prohibition  amendment  is  ''absolute 
and  general."  "Every  person"  who  (not  he  who  knowingly 
or  with  guilty  knowledge)   sells  intoxicating  liquor  ''shall 
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be  guilty."  It  is  all  comprehensive — ^it  excludes  none.  It 
makes  the  act  of  sale  of  the  forbidden  article  a  crime.  He 
who  would  avoid  any  violation  of  its  terms  must  not  sell 
intoxicating  liquor,  and,  having  done  the  thing  forbidden, 
he  may  not  excuse  his  act  upon  ignorance  of  the  fact  of  its 
intoxicating  quality.  He  is  irrebuttably  presumed  to  know 
the  quality  of  the  article  sold,  and  if  it  turns  out  to  be  in- 
toxicating he  may  not  escape  upon  the  plea  of  ignorance.  To 
construe  the  prohibition  amendment  otherwise  we  would  have 
to  insert  words  not  found  therein. 

In  ascertaining  the  intent  of  the  law-making  body  in  the 
enactment  of  this  prohibition  law,  sight  of  its  purpose  should 
not  be  overlooked.  Unquestionably,  the  purpose  was  to 
place  a  ban  upon  the  traffic  in  intoxicating  liquors,  and  this 
purpose  would  be  frustrated,  if  not  entirely  destroyed,  if 
ignorance  of  the  intoxicating  quality  of  the  article  sold  could 
be  interposed  as  a  defense.  Ignorance  of  the  law  never 
excuses,  and  the  rule  is  as  absolute  that  ignorance  of  the  fact 
never  excuses  if  that  be  the  declaration  of  the  law-making 
body. 

The  rule  announced  has  been  almost  universally  the  one 
adopted  by  the  courts  of  the  country  in  the  construction  of 
similar  statutes.  The  courts  that  have  adopted  a  different 
rule  have  either  been  influenced  by  special  statutes,  or  have, 
in  our  opinion,  pursued  an  erroneous  course  of  reasoning. 
Where  ignorance  of  the  fact  has  been  held  a  good  defense, 
we  think  too  much  stress  has  been  given  to  the  rights  of 
the  defendant  and  too  little  consideration  of  the  rights  of 
society.  While  it  may  seem  a  serious  hardship  to  inflict 
punishment  upon  one  who  has  acted  innocently,  yet  the  fact 
remains  that  the  act  was  of  his  own  volition,  generally  fruit- 
ful of  benefits  to  him  and  inimical  to  the  rights  of  the  gen- 
eral public.  He,  then,  in  our  opinion,  should  suffer  and  the 
general  policy  of  the  law  prevail.  This  can  be  only  when  the 
rule  is  unbending. 

The  courts  holding  that  the  maxim  of  the  criminal  law, 
*'Ignorantia  facti  excusat/'  applies  seem  to  be  limited  to 
Ohio,  North  Carolina  and  Texas.  Farrell  v.  State,  32  Ohio 
St.  456,  30  Am.  Rep.  614;  State  v.  PoweU,  141  N.  C.  780, 
6  L.  R.  A.  (N;  S.)  477,  53  S.  E.  515;  Wa^ker  v.  State,  50  Tex. 
Cr.  495,  98  S.  W.  843. 
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Texas  has  a  general  statute  providing  that:  ''If  a  person 
laboring  under  a  mistake  as  to  a  particular  fact  shall  do  an 
act  which  would  otherwise  be  criminal,  he  is  guilty  of  no 
oflfense."    Vernon's  Ann.  Pen.  Code  1916,  art.  .46. 

And  it  was  held  in  Patrick  v.  State,  45  Tex.  Cr.  587,  78 
S.  W.  947,  that  this  statute  was  applicable  to  all  offenses, 
unless  specially  excepted.  We  find  no  fault  with  that  hold- 
ing ;  the  language  of  the  statute  is  broad  enough  to  apply  to 
crimes  both  malvm^  prohibitum  and  malum  in  se.  The  Texas 
decisions,  however,  are  relied  upon  by  appellant  for  a  reversal, 
because  he  says  subdivision  4  of  section  24  of  the  Penal  Code 
of  1913  is  like  the  Texas  statute  just  quoted.  Section  24  pro- 
vides that:  ''All  persons  are  capable  of  committing  crimes 
except  those  belonging  to  the  following  classes:  ....  (4) 
Persons  who  committed  the  act  or  made  the  omission  charged 
under  an  ignorance  or  mistake  of  fact,  which  disproves  any 
criminal  intent." 

This  clearly  has  reference  to  crimes  in  which  "criminal 
intent"  or  guilty  knowledge  is  an  essential  ingredient.  It 
is  manifest  by  the  language  itself  as  also  by  the  whole  con- 
text of  section  24.  The  other  "persons"  mentioned  in 
section  24  as  incapable  of  committing  crimes  are  children 
under  14  years  of  age,  not  knowing  the  wrongfulness 
of  their  acts,  and  idiots,  lunatics  and  insane  peraons 
etc. — ^persons  incapable  of  having  or  entertaining  a  criminal 
intent.  Persons  of  sound  mind  and  unquestioned  mental 
competency,  and  therefore  capable  of  committing  crimes, 
may,  in  those  cases  in  which  a  criminal  intent  is  essential, 
plead  as  a  defense  ignorance  or  mistake  of  fact  for  the  purpose 
of  disproving  any  criminal  intent.  They  are,  for  the  purposes 
of  their  defense,  placed  in  the  same  category  with  persons 
mentally  incompetent  to  form  a  criminal  intent,  but,  in  that 
class  of  acts  the  mere  doing  of  which  is  made  by  law  the 
«rime  regardless  of  the  purpose  or  intent,  persons  of  sound 
mind  are  not  entitled  to  immunity  because  of  ignorance  or 
mistake  of  fact.  Therefore  subdivision  4  can  only  have  ref- 
erence to  those  crimes  in  which  a  "criminal  intent"  is  neces- 
sary.    12  Cy.  147. 

In  United  States  v.  Stofello,  8  Ariz.  461,  76  Pac.  611,  the 
defendant  was  charged  with  selling  intoxicating  liquor  to  an 
Indian  in  violation  of  the  laws  of  Congress.    The  court  held 
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the  ignorance  of  the  defendant  that  the  person  to  whom  the 
«ale  was  made  was  an  Indian  was  no  defense,  in  this  language : 

''It  will  be  noted  that  the  statute,  in  plain  terms,  makes 
the  selling,  giving,  or  disposing  of  intoxicating  liquor  to  an 
Indian,  a  ward  of  the  government,  under  the  charge  of  an 
Indian  superintendent  or  agent,  a  crime.  The  word 
'knowingly'  is  not  used  in  the  act,  nor  is  any  word  of  similar 
import  found  therein.  An  examination  of  the  authorities 
has  satisfied  us  that  the  offense  created  by  the  statute  is  of 
that  class  of  crimes  in  which  knowledge  or  guilty  intent  is 
not  an  essential  ingredient,  and  need  not  be  proven.  The 
doing  of  the  prohibited  thing  is  made  an  offense,  without  re- 
gard to  the  purpose  or  intent.  Such  crimes  are  in  the  na- 
ture of  police  regulations,  imposing  criminal  penalties  for 
their  violation,  without  regard  to  purpose  or  intent.  The 
obje<*/t  of  such  statutes  is  to  require  such  diligence  as  will 
render  their  violation  impossible;  the  end  sought  being  the 
protection  of  the  public" — citing  cases. 

We  have  in  our  statutes  many  laws  for  the  protection  of 
children;  thus  it  is  a  crime  to  sell  or  give  to  any  minor  in- 
toxicating liquor,  or  to  permit  a  minor  under  16  years  of 
age  to  enter  any  saloon  or  place  of  entertainment  where 
intoxicating  liquors  are  sold,  or  to  sell,  give,  or  furnish  to 
any  minor  under  18  years  of  age,  cigars,  cigarettes,  cigarette 
paper,  smoking  or  chewing  tobacco  of  any  kind  or  character, 
or  to  use  vulgar  or  obscene  language  in  the  presence  of  any 
child,  and,  if  it  be  required  that  guilty  knowledge  or  criminal 
intent  is  essential  to  a  conviction  under  these  statutes,  it 
would  result  in  few  convictions,  and  would  largely  nullify 
and  defeat  the  purpose  of  the  laws. 

Haynes  v.  State,  118  Tenn.  709,  121  Am.  St.  Eep.  1055,  12 
Ann.  Cas.  470,  13  L.  B.  A.  (N.  S.)  559,  105  S.  W.  251,  is  a 
leading  case  in  which  the  court  discusses  both  views  here 
contended  for,  but  sustains  the  proposition  that  ignorance 
of  fact  is  no  defense  in  cases  of  this  character.  In  that  case 
the  court  said : 

''It  is  the  sale  of  intoxicating  liquors  without  license  which 
the  statute  prohibits,  and  it  is  unlawful  to  sell  intoxicating 
liquor  of  any  character  without  license.  This  being  so,  the 
seller  must  find  out  at  his  peril  whether  the  liquor  he  pro- 
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poses  to  sell  is  intoxicating  or  not.  Guilty  knowledge  is  not 
by  the  statute  made  an  ingredient  of  the  offense." 

In  the  case  and  the  note  thereto  (12  Ann.  Cas.  471,  472) 
the  cases  bearing  upon  the  point  show  that  the  great  weight 
of  authority  sustains  the  proposition  quoted  in  the  decision. 
We  are  well  satisfied  that  the  court  did  not  err  in  its  refusal 
to  give  the  instruction  requested  by  appellant,  and  that  it 
correctly  stated  the  law  in  the  instruction  given. 

Judgment  is  accordingly  aflSrmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


As  to  mistake  in  beverage  as  defense  to  a  charge  of  illegal  liquor 
sale,  see  notes  in  6  Ii.  K  A.  (N.  8.)  477;  21  Ii.  K  A.  (N.  a)  625. 


[Criminal  No.  393.     Filed  February  12,  1916.] 

[154  Pac.  1050.]. 

W.  J.  STURGEON,  Appellant,  v.  STATE,  Respondent. 

1.  Commerce — Intoxicating  Liquors — Interstate  Commerce— Peohi 
BITION.— The  Webb-Kenyon  Act  (Act  Cong.  March  1,  1913,  c.  90, 
37  Stat.  699  [U.  S.  Comp.  Stats.  1913,  sec.  8739]),  having  divested 
intoxicating  liquors  of  their  interstate  character,  they  become  sub- 
ject to  the  state  police  power,  and  Constitution,  article  23,  section  1, 
prohibiting  the  disposal  or  introduction  into  the  state  of  in- 
toxicating liquors,  is  valid,  not  being  in  interference  vfrith  inter- 
state commerce,  notwithstanding  Congress  alone  can  regulate  such 
commerce. 

"2.  Intoxicating  Liquors — Offenses — Introduction  into  State. — As 
Constitution,  article  23,  section  1,  prohibiting  the  sale  of  intoxicat- 
ing liquors  or  the  introduction  into  the  state,  does  not  make  the 
drinking  of  intoxicants  an  offense,  the  introduction  into  the  state 
of  intoxicating  liquors  intended  for  accused's  own  use  is  not  an 
offense,  and  the  fact  that  they  were  intended  for  his  own  use  may 
be  shown  as  a  defense. 

3.  Indictment  and  Information — Dupucity — "Bring" — "Introduce." 
An  information  charging  that  accused  did  unlawfully  '* bring" 
and  "introduce"  intoxicating  liquor  into  the  state  from  outside  ia 
not  duplicitous  as  charging  the  offense  of  bringing,  and  the  offense 
of  introducing,  intoxicating  liquor  into  the  state,  for  in  view  of 
XYII  Arts.— 88 
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Penal  Code,  section  941,  requiring  words  to  be  construed  in  their 
usual  acceptance,  the  two  words  must  be  construed  as  synonymous, 
charging  the  single  offense,  denounced  by  Constitution,  article  23, 
section  1,  of  introducing  intoxicating  liquor  into  the  state. 

4.  Indictment  and  Invobmation— Neoativi  OrrENSEs. — As  Constitu- 

tion, article  23,  section  1,  prohibiting  the  bringing  into  the  state  of 
intoxicating  llqucrs,  does  not  specifically  except  intoxicants  intended 
for  personal  use,  though  the  bringing  of  such  liquors  is  not  an 
offense,  an  information  charging  the  bringing  into  the  state  of  in- 
toxicants need  not  negative  that  they  were  intended  for  personal 
use;  that  being  a  matter  of  defense  to  be  urged. 

5.  Intoxicating     Liquobs  —  Offenses  —  Infobication  —  Sufficiency. 

Under  Penal  Code  of  1913,  sections  943,  944,  requiring  words  in  an 
information  to  be  construed  in  their  ordinary  sense,  and  providing 
that  no  information  is  insufficient  by  reason  of  any  defect  in  form 
which  does  not  tend  to  the  prejudice  of  a  substantial  right  of  the 
defendant,  an  information  charging  that  accused  on  or  about  a 
certain  day  before  the  filing  of  the  information  did  then  and  there 
unlawfully  bring  and  introduce  into  the  state,  from  outside,  intoxi- 
cating liquors,  to  wit,  one  quart  of  wine,  is  sufficient  to  state  an 
offense  under  Constitution  article  23,  section  1,  prohibiting  the  in- 
troduction into  the  state  of  intoxicants,  for  it  apprises  accused  of 
the  charge  against  him. 
8.  Intoxicating  Liquobs — Offenses — Defenses. — One  bringing  intoxi- 
cants into  the  state  does  so  at  his  peril,  it  being  a  matter  for  Ui« 
jury  to  determine  whether  they  were  intended  for  his  own  use. 

[As  to  place  of  sale  of  intoxicating  liquors  shipped  C.  0.  D.,  see 
note  in  Ann.  Oas.  1912D,  983.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County .  of  Yuma.  Frank  Baxter,  Judge.  Reversed  and 
remanded. 

Messrs.  Wupperman  &  Wupperman,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  Leslie  C* 
Hardy  and  Mr.  Geo.  W.  Harben,  Assistant  Attorneys  Gen- 
eral, for  the  State. 

Mr.  John  H.  Campbell  and  Mr.  S.  L.  Kingan,  Amici  Curiae^ 

PER  CURIAM. — The  appellant  was  tried  and  convicted 
under  an  information  that  charged  him  with  bringing  and  in- 
troducing into  the  state  of  Arizona  from  outside  the  limits  of 
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said  state  intoxicating  liquor,  to  wit,  one  quart  of  wine.  He 
demurred  to  the  information  on  the  ground  that  it  did  not 
negative  that  it  was  introduced  for  his  personal  use.  The 
demurrer  was  overruled.  On  the  trial  he  offered  to  prove 
that  he  brought  the  intoxicating  liquor  into  the  state  for  his 
personal  use.  This  offer  of  proof  was  denied  by  the  court. 
From  the  judgment  of  conviction  this  appeal  is  prosecuted, 
the  appellant  assigning  as  errors  the  order  overruling  his  de- 
murrer and  the  refusal  of  his  offer  of  evidence  of  intended 
personal  use.  The  question,  then,  as  to  whether  one  may  in- 
troduce into  the  state  of  Arizona  intoxicating  liquors  for  his 
personal  use,  is  squarely  presented  for  decision. 

The  prohibition  amendment  to  the  Constitution  (article  23, 
section  1)  reads  as  follows: 

"Ardent  spirits,  ale,  beer,  wine,  or  intoxicating  liquor  or 
liquors  of  whatever  kind  shall  not  be  manufactured  in  or  in- 
troduced into  the  state  of  Arizona  under  any  pretense. 
Every  person  who  sells,  exchanges,  gives,  barters,  or  disposes 
of  any  ardent  spirits,  ale,  beer,  wine,  or  intoxicating  liquor 
of  any  kind  to  any  person  in  the  state  of  Arizona,  or  who 
manufactures,  or  introduces  into,  or  attempts  to  introduce 
into  the  state  of  Arizona  any  ardent  spirits,  ale,  beer,  wine, 
or  intoxicating  liquor  of  any  kind,  shall  be  guilty  of  a  mis- 
demeanor and  upon  conviction  shall  be  imprisoned  for  not 
less  than  ten  days  nor  more  than  two  years  and  fined  not 
less  than  twenty-five  dollars  and  costs  nor  more  than  three 
hundred  dollars  and  costs  for  each  offense;  provided,  that 
nothing  in  this  amendment  contained  shall  apply  to  the 
manufacture  or  sale  of  denatured  alcohol." 

Three  crimes  are  defined  and  denounced  by  this  section: 
(1)  The  traflSc  in  intoxicating  liquors;  (2)  the  manufacture 
of  intoxicating  liquors;  and  (3)  the  introducing  or  attempt 
to  introduce  into  the  state  of  intoxicating  liquors. 

The  offense  with  which  the  appellant  is  charged  falls  within 
the  third  class.  It  is  his  contention  that  the  provision  of 
the  constitutional  amendment  making  it  a  crime  to  introduce 
into  the  state  intoxicating  liquors  is  unconstitutional,  as  an 
attempt  to  regulate  interstate  commerce.  There  can  be  no 
mistaking  the  meaning  of  the  language  used  in  the  amend- 
ment with  regard  to  the  introduction  of  intoxicating  liquors ; 
it  plainly  and  clearly  attempts  to  forbid  and  punish  every 
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person  *'who  .  .  .  introduces  into,  or  attempts  to  introduce 
into  the  state  of  Arizona"  intoxicating  liquors. 

In  Brown  v.  State,  ante,  p.  314,  152  Pac.  578,  we  had 
occasion  to  refer  to  the  source  from  which  our  prohibition 
amendment  to  the  Constitution  was  taken.  It  was  found  to 
be  a  rescript,  with  such  modifications  as  to  make  it  applicable 
to  the  state,  from  the  act  of  Congress  regulating  trade  and 
intercourse  with  the  Indian  tribes. 

In  United  States  v.  Holliday,  3  Wall.  407-416,  18  L.  Ed. 
182,  Justice  MILLER,  in  searching  for  the  meaning  of  the 
congressional  act  which  we  adopted,  said : 

'*The  act  in  question,  although  it  may  partake  of  some  of 
the  qualities  of  those  acts  passed  by  state  legislatures,  which 
have  been  referred  to  the  police  powers  of  the  states,  is,  we 
think,  still  more  clearly  entitled  to  be  called  a  regulation  of 
commerce.  '  Commerce, '  says  Chief  Justice  MARSHALL,  in 
the  opinion  in  Gibbons  v.  Ogden  [9  Wheat.  1,  6  L.  Ed.  23], 
to  which  we  so  often  turn  with  profit  when  this  clause  of  the 
Constitution  is  under  consideration,  'commerce  undoubtedly 
is  traffic,  but  it  is  something  more;  it  is  intercourse.'  The 
law  before  us  professes  to  regulate  traffic  and  intercourse 
with  the  Indian  tribes.  It  manifestly  does  both.  It  relates 
to  buying  and  selling  and  exchanging  commodities,  which  is 
the  essence  of  all  commerce,  and  it  regulates  the  intercourse 
between  the  citizens  of  the  United  States  and  those  tribes, 
which  is  another  branch  of  commerce,  and  a  very  important 
one. 

"If  the  act  under  consideration  is  a  regulation  of  com- 
merce, as  it  undoubtedly  is,  does  it  regulate  that  kind  of 
commerce  which  is  placed  within  the  control  of  Congress  by 
the  Constitution!  The  words  of  that  instrument  are:  'Con- 
gress shall  have  power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian 
tribes.'  Commerce  with  foreign  nations,  without  doubt, 
means  commerce  between  citizens  of  the  United  States  and 
citizens  or  subjects  of  foreign  governments,  as  individuals. 
And  so  commerce  with  the  Indian  tribes  means  commerce 
with  the  individuals  composing  those  tribes.  The  act  before 
us  describes  this  precise  kind  of  traffic  or  commerce,  and 
therefore  comes  within  the  terms  of  the  constitutional  pro- 
visions.'* 
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That  feature  of  our  constitutional  amendment,  therefore,* 
that  undertakes  to  make  it  a  crime  to  introduce  or  attempt 
to  introduce  intoxicating  liquors  into  the  state,  under  the 
federal  decisions,  pertains  to  commerce,  the  regulation  of 
which  with  foreign  countries  and  between  the  states  and  with 
the  Indian  tribes  is  exclusively  lodged  in  the  Congress. 

It  has  been  many  times  decided  by  the  courts  that  intoxi- 
cating liquors  are  subjects  of  interstate  commerce  to  be  regu- 
lated by  congressional  legislation,  and  exempt  from  state  in- 
terference. 7  Cyc.  437,  and  authorities  under  note  19 ;  Leisy 
V,  Hardin,  135  U.  S.  100,  34  L.  Ed.  128,  10  Sup.  Ct.  Rep,  681; 
L.  &  N.  R,  R,  Co,  V.  Cook  Brewing  Co.,  223  U.  S.  70,  56  L.  Ed. 
355,  32  Sup.  Ct.  Rep.  189. 

Until  1890,  when  the  Wilson  Act  was  passed  (Act  Cong. 
Aug.  8,  1890,  c.  728,  26  Stat.  313  [U.  S.  Comp.  Stats.  1913, 
sec.  8738]),  the  interstate  character  of  intoxicating  liquors 
had  been  considered  and  treated  as  that  of  other  commodities 
of  interstate  traffic.  Thus,  it  has  been  held  that  a  state  pro- 
hibition law  did  not  reach  or  affect  intoxicating  liquors  as 
long  as  they  remained  in  the  original  package.  Leisy  v.  Har- 
din, 135  U.  S.  100,  34  L.  Ed.  128,  10  Sup.  Ct.  Rep.  681.  The 
Wilson  Act  worked  a  radical  change  in  the  law,  and  therefore 
those  decisions  rendered  by  the  United  States  courts  prior  to 
its  enactment  are  no  longer  applicable,  and  need  not  be  con- 
sidered in  determining  the  power  of  the  state  to  supprcvss  the 
liquor  traffic.  Under  the  Wilson  Act,  intoxicating  liquors 
when  imported  into  one  state  from  another  immediately  upon 
delivery  to  the  consignee,  whether  in  the  original  package  or 
not,  become  subject  to  the  law  of  the  state.  As  was  said  in 
Delameter  v.  South  Dakota,  205  U.  S.  93,  10  Ann.  Cas.  733, 
51  L.  Ed.  724,  27  Sup.  Ct.  Rep.  447 : 

'*In  other  words,  that  Congress,  sedulous  to  prevent  its  ex- 
clusive right  to  regulate  commerce  from  interfering  with  the 
power  of  the  states  over  intoxicating  liquor,  by  the  Wilson 
Act  adopted  a  special  rule  enabling  the  states  to  extend  their 
authority  as  to  such  liquor  shipped  from  other  states  before 
it  became  commingled  with  the  mass  of  other  property  in  the 
state  by  a  sale  in  the  original  package." 

The  Wilson  Act  did  not  divest,  or  attempt  to  divest,  in- 
toxicating liquors  of  their  interstate  commerce  character  fur- 
ther than  to  make  them  subject  to  the  local  laws  at  an  earlier 
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date.  Prohibition  in  one  state  was  no  impediment,  under  the 
Wilson  Act,  to  the  shipping  or  transporting  of  intoxicating 
liquors  therein,  and  the  interstate  traffic  in  intoxicating 
liquors,  it  is  well  known,  continued  to  thrive  and  prosper 
with  little  abatement  in  *'dry"  territory,  notwithstanding  the 
Wilson  Act. 

If  it  be  held  that  the  introduction  clause  of  the  amendment 
is  effective,  it  can  only  be  on  account  of  decided  changes 
wrought  in  the  federal  laws  in  regard  to  interstate  shipments 
of  intoxicating  liquors.  Before  the  passage  of  the  Webb- 
Kenyon  Act,  under  all  the  decisions,  it  would  be  ineffectual, 
and  the  question  is:  How  far  and  to  what  extent  does  the 
Webb-Kenyon  Act  alter  the  law  as  it  formerly  existed  t  That 
act,  including  its  title,  passed  on  March  1,  1913,  omitting 
extraneous  words,  reads  as  follows: 

'*An  Act  Divesting  Intoxicating  Liquors  of  Their  Interstate 
Character  in  Certain  Cases. 

**.  .  .  The  shipment  or  transportation  .  .  .  of  .  .  .  intoxi- 
cating liquor,  .  .  .  from  one  state  .  .  .  into  any  other  state, 
.  .  .  which  .  .  .  intoxicating  liquor  is  intended,  by  any  per- 
son interested  therein,  to  be  received,  possessed,  sold,  or  in 
any  manner  used,  either  in  the  original  package  or  otherwise, 
in  violation  of  any  law  of  such  state,  ...  is  hereby  prohib- 
ited."   U.  S.  Stats.  62d  Cong.,  Sess.  3,  c.  90. 

As  to  the  purpose  and  meaning  of  the  Webb-Kenyon  Act, 
we  fall  back  upon  the  opinion  of  the  United  States  supreme 
court,  as  expressed  by  Justice  DAY,  in  Adams  Express  Co. 
V.  KenUicky,  238  U.  S.  190-198,  Ann.  Cas.  1915D,  1167,  59 
L.  Ed.  1267,  35  Sup.  Ct.  Rep.  824,  826: 

**That  the  act  did  not  assume  to  deal  with  all  interstate 
commerce  shipments  of  intoxicating  liquors  into  prohibitory 
territory  in  the  states  is  shown  in  its  title,  which  expresses  the 
purpose  to  divest  intoxicating  liquors  of  their  interstate  char- 
acter in  certain  cases.  What  such  cases  should  be  was  left 
to  the  text  of  the  act  to  develop.  .  .  . 

**It  would  be  difficult  to  frame  language  more  plainly  indi- 
cating the  purpose  of  Congress  not  to  prohibit  all  interstate 
shipment  or  transportation  of  liquor  into  so-called  dry  terri- 
tory, and  to  render  the  prohibition  of  the  statute  operative 
only  where  the  liquor  is  to  be  dealt  with  in  violation  of  the 
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local  law  of  the  state  into  which  it  is  thus  shipped  or  trans- 
ported. Such  shipments  are  prohibited  only  when  such  per- 
son interested  intends  that  they  shall  be  possessed,  sold,  or 
used  in  violation  of  any  law  of  the  state  wherein  they  are  re- 
ceived. Thus  far  and  no  further  has  Congress  seen  fit  to 
extend  the  prohibitions  of  the  act  in  relation  to  interstate 
shipments.  Except  as  affected  by  the  Wilson  Act,  which 
permits  the  state  laws  to  operate  upon  liquors  after  termina- 
tion of  the  transportation  to  the  consignee,  and  the  Webb- 
Kenyon  Act,  which  prohibits  the  transportation  of  liquors 
into  the  state  to  be  dealt  with  therein  in  violation  of  local 
law,  the  subject  matter  of  such  interstate  shipment  is  left 
untouched  and  remains  within  the  sole  jurisdiction  of  Con- 
gress under  the  federal  Constitution."     (Italics  ours.) 

In  Ghema  v.  State,  16  Ariz.  344,  146  Pac.  494,  we  said, 
concerning  the  prohibition  amendment : 

''Evidently  the  main  purpose  and  controlling  principle 
pervading  the  amendment  is  to  prohibit  the  manufacture  in 
Arizona,  and  to  prohibit  the  disposal  thereof  to  any  person 
in  Arizona  in  any  way,  of  ardent  spirits,  ale,  beer,  wine,  or 
intoxicating  liquor  of  any  kind.  It  is  not  questioned  in  this 
case  that  the  state  may,  in  the  proper  exercise  of  its  police 
powers,  enact  such  legislation.  The  power  to  regulate,  re- 
strain, or  prohibit  whatever  is  injurious  to  the  public  health 
and  morals  is  universally  recognized." 

It  being  settled  that  traffic  in  intoxicating  liquor  in  this 
state  is  a  crime,  it  follows  that  the  shipment,  transportation 
or  introduction  of  intoxicating  liquor  into  the  state  with  the 
intention  to  sell,  barter,  exchange,  give  away  or  dispose  of, 
divests,  under  the  Webb-Kenyon  Act,  such  intoxicating  liquor 
of  its  interstate  commerce  character,  and  Ifeaves  the  state  free 
in  the  exercise  *of  its  police  powers  to  denounce  such  intro- 
duction as  a  crime  and  to  prescribe  penalties  for  its  commis- 
sion. In  other  words,  one  who  introduces  intoxicating  liquor 
into  the  state  with  the  purpose  and  intention  of  violating  the 
laws  of  the  state  by  disposing  of  the  same  may  not  now  inter- 
pose the  defense  that  he  is  engaged  in  interstate  commerce, 
for  the  reason  that  the  article  that  he  is  handling  has  been 
divested  of  its  interstate  character  by  the  Webb-Kenyon  Act. 
Intoxicating  liquor  in  the  aspect  of  being  **  received,  pos- 
sessed, or  kept,  or  in  some  way  used  in  a  manner  prohibited 
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by  the  laws  of  the  state  to  which  it  is  to  be,  or  is  in  fact,  im- 
ported," is  an  outlaw  and  divested  of  its  interstate  character 
and  withdrawn  from  interstate  protection  at  the  hands  of  the 
federal  government.  Southern  Express  Co.  v.  State,  188  Ala. 
454,  66  South.  115.     We  quote  further  from  the  same  case : 

'*For  the  reasons  above  stated,  we  are  of  the  opinion  that 
interstate  commerce  cannot,  since  the  passage  by  Congress 
of  the  Webb  law,  be  used  as  a  subterfuge  by  common  car- 
riers or  other  corporations,  firms  or  persons  for  having  in 
their  possession  or  for  delivering  to  any  other  person  liquors 
intended  to  be  used,  not  for  lawful,  but  for  unlawful,  pur- 
poses in  the  state.  'That  which  does  not  belong  to  commerce 
is  within  the  jurisdiction  of  the  police  power  of  the  state, 
and  that  which  does  belong  to  commerce  is  within  the  juris- 
diction of  the  United  States.'  Peirce  v.  New  Hampshire,  5 
How.  504,  12  L.  Ed.  256 ;  In  re  Rahrer,  140  U.  S.  545,  35 
L.  Ed.  572,  11  Sup.  Ct.  Rep.  865.  Intoxicating  liquors  and 
beverages  intended  for  unlawful  use  in  Alabama  are,  in  so 
far  as  the  state  of  Alabama  is  concerned,  since  the  passage 
of  the  Webb  bill,  not  articles  of  commerce,  and  cannot  claim 
protection  as  such." 

What  is  said  by  the  Alabama  court  concerning  the  status 
of  intoxicating  liquor  in  that  state  fittingly  applies  and  well 
defines  its  status  in  Arizona.  We  are  of  the  opinion  that, 
when  any  person  introduces  or  attempts  to  introduce  intoxi- 
cating liquor  into  this  state  with  the  purpose  and  intention 
of  violating  any  law  of  the  state,  such  liquor  no  longer  ''be- 
longs to  commerce"  and  "is  within  the  jurisdiction  of  the 
police  power  of  the  state,"  and  that  such  person  may  be  pun- 
ished for  his  act  as  of  a  crime. 

The  appellant  sought  to  show  by  evidence  that  the  liquor 
which  he  was  charged  with  introducing  into  the  state  was 
for  his  personal  use,  upon  the  theory  that  the  prohibition 
amendment  to  the  Constitution  does  not  denounce  or  define 
personal  use  of  intoxicating  liquors  as  a  crime.  He  contends 
that  it  is  not  unlawful  in  this  state  to  have  in  possession  or 
to  drink  intoxicating  liquors ;  that  the  Webb-Kenyon  Act  does 
not  divest  or  attempt  to  divest  intoxicating  liquors  of  their 
interstate  character  when  shipped,  transported  or  introduced 
into  the  state  from  without  the  state  to  be  possessed  or  used 
for  a  lawful  purpose. 
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Search  the  prohibition  amendment  as  you  will,  there  is  no 
suggestion  or  intimation  in  any  form  contained  therein  pro- 
hibiting the  possession  or  individual  consumption  of  in- 
toxicating liquors  in  Arizona.  Indeed,  it  was  freely  ad- 
mitted, upon  the  argument  by  counsel  who  appeared  as  amid 
curiae,  that  it  is  not  a  crime  to  possess  or  drink  intoxicating 
liquors  in  Arizona,  and  while  the  attorney  general,  at  least 
in  his  brief,  insists  that  the  use  or  possession  is  a  crime,  he 
fails  to  cite  us  to  a  single  instance  where  a  prosecution  has 
been  begun  in  any  county  of  the  state  against  any  person  for 
drinking  intoxicating  liquor  or  having  it  in  his  possession. 
The  records  of  the  courts  throughout  the  state  evidence  many 
prosecutions  for  the  sale  of  intoxicating  liquors  since  the 
prohibition  amendment  went  into  effect.  It  is  common 
knowledge  that  personal  use  has  been  more  or  less  prevalent 
throughout  the  state,  and  the  effort  has  been,  not  to  punish 
the  user,  but  the  seller  thereof.  The  bootlegger,  and  not  his 
patrons,  have  had  the  attention  of  the  prosecuting  officers  of 
the  state. 

We  think  it  is  the  consensus  of  opinion,  not  only  of  the 
legal  profession,  but  of  the  general  public,  that  it  is  not  a 
crime  to  possess  or  drink  intoxicating  liquors  in  this  state. 
This  universal  and,  no  doubt,  correct  construction  of  the 
prohibition  amendment,  may  easily  account  for  the  lack  of 
effort  upon  the  part  of  the  prosecuting  officers  of  the  state 
to  punish  for  the  mere  drinking  or  possession  of  intoxicating 
liquors.  So  far  as  the  enforcement  of  the  prohibitory  law  is 
concerned,  that  this  has  been  the  general  usage  and  practical 
construction  of  the  law  by  the  officers  of  this  state  may  not 
be  gainsaid,  and  is  so  admitted  by  the  attorney  general.  If 
it  had  been  made  a  crime  to  use  and  possess  intoxicating 
liquor  in  this  state,  its  introduction  for  that  purpose  would 
relieve  it  of  its  interstate  commerce  character,  so  that  its  de- 
nouncement as  a  crime  would  fall  within  the  police  power  of 
the  state.  Like  sale  and  barter,  then  use  and  possession 
would  be  in  violation  of  the  laws  of  the  state.  The  amici 
curiae  say  in  their  brief : 

**Nor  is  there  any  doubt  but  that  the  people  of  the  state  by 
their  Constitution  may  prohibit  the  use  of  intoxicants  within 
the  state/' 
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Although  there  are  some  courts  holding  the  contrary  view, 
we  are  inclined  to  agree  with  counsel  in  this  proposition.  In 
Ex  parte  Crane,  27  Idaho,  671,  151  Pac.  1006,  decided  Sep- 
tember 11,  1915,  the  court  upheld  a  statute  of  Idaho  making 
''possession"  of  intoxicating  liquors  a  crime,  and  gave  rea- 
sons in  support  of  that  judgment  that  appear  to  us  to  be 
pregnant  with  common  sense  and  logic.  However,  it  is  not 
a  question  of  what  the  law  might  be,  but  what  it  is.  Counsel 
further  say : 

**Its  [the  Webb-Kenyon  law]  purpose  was  to  enable  the 
states  to  meet  intoxicating  liquors  at  their  borders  and  to  pre- 
vent such  liquors  from  becoming  a  part  of  the  general  prop- 
erty of  the  state." 

This  proposition  may  be  granted  also,  but  the  purpose  of 
the  state  has  so  much  to  do  with  the  effectiveness  of  the 
Webb-Kenyon  Act  as  applied  to  its  laws  that  the  Webb-Ken- 
yon Act  may  have  no  effect  whatever,  except  as  it  may  co- 
ordinate and  dovetail  with  the  state  legislature  concerning 
the  liquor  traflSc.  In  other  words,  if  the  state  takes  no  action 
toward  suppressing  the  liquor  traffic,  the  Webb-Kenyon  law 
can  have  no  application;  if  it  does  take  action,  the  Webb- 
Kenyon  law  comes  to  its  aid  to  the  extent  that  the  state's 
laws  invoke  its  provisions  and  no  further. 

One  of  the  cases  most  relied  upon  by  the  respondent  is 
State  of  West  Virginia  v.  Adams  Express  Co.,  219  Fed.  794, 
135  C.  C.  A.  464.  However,  the  question  we  have  to  decide 
was  not  before  that  court,  as  will  be  seen  from  the  following 
quotation :    • 

'*We  are  not  concerned  in  this  case  with  the  question 
whether  the  state  legislature  or  the  state  legislature  and  the 
Congress  in  conjunction  can  forbid  a  citizen  to  drink  intoxi- 
cating liquors  or  purchase  them  in  another  state  and  bring 
them  into  the  state  of  West  Virginia  for  his  own  consump- 
tion; but  with  the  very  different  question  whether  the  state 
may  forbid  the  sale  of  liquor  in  its  borders  and  make  the 
delivery  by  a  carrier  a  sale  at  the  place  of  delivery,  and 
whether  the  Congress  can  prohibit  the  transportation  in  the 
state  by  the  common  carrier  of  liquor  so  to  be  delivered  con- 
trary to  the  law  of  the  state. ' ' 

The  real  question  involved  in  the  West  Virginia  case  was 
whether  the  legislature  of  that  state  could  change  the  corn- 
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mon-law  rule  so  ajs  to  make  the  place  of  delivery  in  the  state 
the  place  of  sale.  That  question  was  decided  by  the  court  in 
the  affirmative. 

State  V.  United  States  Express  Co.,  164  Iowa,  112,  145 
N.  W.  452,  was  an  *' action  in  equity  to  enjoin  an  alleged 
liquor  nuisance ;  to  enjoin  defendant  from  distributing  or  de- 
livering intoxicating  liquors,  or  aiding  in  the  distribution 
.  .  .  thereof,  contrary  to  law,  from  transporting,  conveying, 
and  carrj'^ing,  or  distributing  liquors,  either  in  cars,  wagons, 
or  otherwise,  contrary  to  law,  in  Wapello  county,  Iowa.  .  .  . 
The  defendant  answered,  pleading  in  substance  that  it  is  a 
common  carrier,  engaged  in  interstate  commerce.  ..."  The 
injunction  prayed  for  was  granted,  but  in  the  course  of  the 
opinion  the  court  said: 

''Eliminating,  as  we  must  for  the  purposes  of  this  case,  the 
question  as  to  an  interstate  shipment  for  the  personal  use  of 
the  buyer  and  the  consignee,  there  is  no  room  for  doubt  as  to 
the  proper  interpretation  of  the  act.*' 

Palmer  v.  Southern  Express  Co,,  129  Tenn.  116,  165  S.  W. 
236,  was  a  case  involving  the  construction  of  the  prohibition 
laws  of  Tennessee  in  conjunction  with  the  Webb-Kenyon  Act. 
The  court  said : 

**It  is  perceived  that  the  thing  which  the  act  prohibits  is 
the  interstate  shipment  or  transportation  of  the  liquors  men- 
tioned therein,  when  'intended  by  any  person  interested 
therein,  to  be  received,  possessed,  sold  or  in  any  manner  used, 
either  in  the  original  package  or  otherwise,  in  violation  of 
any  law  of  the  state,  etc.,  into  which  the  shipment  is  made.' 

"It  is  enough  to  say,  for  the  disposition  of  the  case  before 
us,  that  it  does  not  appear  that  the  liquors  shipped  were  in- 
tended to  be  sold  or  used  in  violation  of  any  law  of  the  state; 
and  therefore  the  act  does  not  apply  to  the  present  contro- 
versy. It  appears  from  the  facts  stated  in  the  bill,  confessed 
by  the  demurrer,  and  agreed  to  on  the  record  at  the  hearing 
in  the  court  below,  that  the  liquors  were  purchased  for  the 
personal  use  of  complainant  and  his  family.  This  was  a  law- 
ful use,  and  indeed  permitted  by  the  statute  in  question." 

Adams  Express  Co,  v.  Kentucky,  supra,  was  heard  in  the 
court  of  appeals  of  Kentucky  upon  a  stipulation : 

"That  the  liquors  were  intended  by  said  consignees  for 
their  personal  use  and  were  so  used  by  them,  and  were  not 
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intended  by  them  to  be  sold  contrary  to  law,  and  were  not  so 
sold  by  them." 

That  court,  speaking  of  this  stipulation,  said: 

"This  being  the  purpose  for  which  the  liquor  was  intended 
to  be  received,  possessed  and  used,  it  is  clear  that  the  con- 
signees who  received  from  the  carrier  the  liquor  did  not,  ia 
so  doing,  violate  or  intend  to  violate  any  law  of  this  state, 
because  there  is  not  and  never  has  been  any  law  of  this  state 
that  prohibited  the  citizen  from  purchasing,  where  it  was  law- 
ful to  sell  it,  intoxicating  liquor  for  his  personal  use,  or  from 
having  in  his  possession  for  such  use  liquor  so  purchased.  .  .  . 
*It  therefore  appears  that  the  issue  in  this  case  really  comes 
down  to  this:  Was  the  liquor  involved  in  this  transaction  in- 
tended by  any  person  interested  therein  to  be  received,  pos- 
sessed, sold  or  in  any  manner  used  in  violation  of  any  law 
of  this  state?  It  is  shown  by  the  agreed  state  of  facts,  when 
considered  in  the  light  of  the  Constitution  and  laws  of  the 
state,  and  the  opinions  of  this  court,  that  it  was  not.'  " 

The  supreme  court  of  the  United  States,  taking  the  above- 
recited  facts  found  in  the  opinion  of  the  court  of  appeals  of 
Kentucky  as  true,  made  the  following  deduction: 

''It  therefore  follows  that,  inasmuch  as  the  facts  of  this 
case  show  that  the  liquor  was  not  to  be  used  in  violation  of 
the  laws  of  the  state  of  Kentucky,  as  such  laws  are  construed 
by  the  highest  court  of  that  state,  the  Webb-Kenyon  law  has 
no  application  and  no  effect  to  change  the  general  rule  that 
the  states  may  not  regulate  commerce  wholly  interstate." 

The  Kentucky  prohibitory  statute  made  it  unlawful  to  bring 
into,  deliver  or  distribute  into  local  option  districts  intoxicate 
ing  liquors.  It  can  readily  be  seen  that  its  features  pertain- 
ing to  interstate  commerce  are  very  similar  to  our  constitu- 
tional amendment  in  that  regard.  The  facts  stipulated  are 
identical  with  those  that  the  appellant  offered  to  prove  as  a 
defense  in  this  case.  The  bearing  of  the  Webb-Kenyon  Act 
upon  the  two  cases  it  may  be  said  is  identical.  Counsel  have 
not  attempted  to  distinguish  this  case  from  the  Adams  Ex- 
press Company  Case,  but  oifer  to  suggest  that,  if  this  court 
determines  that  personal  use  or  possession  of  intoxicating 
liquors  in  this  state  is  unlawful,  its  decision  will  not  be  dis- 
turbed by  the  supreme  court  of  the  United  States.  If  we  had 
any  predilection  in  the  case,  it  would  have  to  yield  to  the  liaw. 
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We  must  announce  the  law  as  we  find  it,  and  may  not  judi- 
cially legislate.  Legislation  is  the  function  of  a  separate  de- 
partment of  the  government. 

In  so  far  as  the  decision  in  Adams  Express  Co.  v.  Keiv- 
tucky  has  influenced  our  determination,  we  wish  it  to  be  un- 
derstood that  it  was  not  the  announcement  of  the  law  of  the 
highest  court  of  Kentucky,  but  of  the  supreme  court  of  the 
United  States,  to  which  we  have  given  most  credence.  Upon 
tlie  stipulation  in  that  case  that  the  liquor  was  shipped  into 
Kentucky  for  the  personal  use  of  the  consignees,  and  such  use 
not  being  a  crime  under  the  laws  of  Kentucky,  neither  that 
court  nor  the  supreme  court  of  the  United  States  could  have 
reached  a  different  conclusion.  It  was  upon  the  ascertained 
fact  that  the  liquor  imported  into  Kentucky  was  to  be  put 
to  a  use  recognized  as  lawful  in  that  state  that  the  highest 
court  of  the  land  held  that  the  prohibition  of  the  Webb-Ken- 
yon  Act  did  not  apply,  and  the  decision  by  the  Kentucky 
court  is  in  accord  with  and  influenced  by  repeated  adjudica- 
tions on  the  subject  by  the  federal  court. 

It  is  true  the  court  of  appeals  of  Kentucky  went  further 
than  was  necessary  in  that  case,  and  quoted  a  dictum  taken 
from  a  prior  opinion  of  that  court  in  which  it  is  observed 
that  under  the  Constitution  of  that  state  the  legislature  was 
not  competent  to  **  prohibit  the  citizen  the  right  of  owning  or 
drinking  liquor,  when  in  so  doing  he  did  not  offend  the  laws 
of  decency  by  being  intoxicated  in  public.'*  We  do  not  go 
so  far  in  this  case.  It  was  not  so  decided  in  the  Kentucky 
case,  and  is  not  so  decided  here.  We  will  say,  however,  that 
the  Idaho  court,  in  a  well-considered  case  based  on  facts  call- 
ing for  a  decision  of  the  question,  has  held  contrary  to  the 
dictum  in  the  Kentucky  case ;  its  decision  being  based,  as  we 
conceive  it,  upon  sound,  healthy,  and  convincing  reasons,  and 
supported  by  a  line  of  decisions. 

We  have  not  discussed  the  constitutionality  of  the  Webb- 
Kenyon  Act,  as  it  was  not  raised  by  the  appellant.  We  as- 
sume that  it  is  constitutional  J  it  has  been  so  decided  to  be 
by  many  of  the  state  courts  and  the  federal  circuit  and  dis- 
trict courts. 

The  evil  that  all  liquor  laws  are  directed  toward  is  the 
drink  habit.  But  two  states,  so  far  as  we  have  been  able  to 
discover,  have  taken  decisive  and  drastic  steps  to  that  end 
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by  forbidding  to  their  citizens  the  right  to  possess  or  drink 
intoxicating  liquors.  These  two  states  are  Idaho  and  South 
Carolina.  The  highest  court  of  the  former  state  has  held  the 
law  a  proper  exercise  of  its  police  power.  Ex  parte  Crane, 
supra.  The  South  Carolina  law  was  passed  in  1915  and  has 
not  been  before  the  courts  to  our  knowledge.  While  legisla- 
tion has  been  directed  to  suppress  the  traffic  in  liquor,  it  is 
apparent  that  a  sale  of  liquor  is  in  itself  harmless;  neither 
can  possession  hurt  anyone — it  is  the  use  of  it  that  is  deleteri- 
ous  to  the  individual  and  society,  and  thus  sanctions  prohibit- 
ing liquor  laws  as  an  exercise  of  police  regulations  established 
by  the  law-making  power  for  the  prevention  of  intemperance, 
pauperism  and  crime. 

It  not  being  unlawful  in  the  state  of  Arizona  to  have  or 
pensonally  use  intoxicating  liquor  its  introduction  into  the 
state  for  personal  use  is  not  prohibited  by  the  Webb-Kenyon 
Act,  and  the  prohibition  amendment,  in  so  far  as  it  attempts 
to  interdict  its  shipment,  transportation,  or  introduction  into 
the  state  for  a  lawful  purpose,  is  ineffectual  as  an  attempt 
to  regulate  interstate  commerce.  It  follows  that  the  lower 
court  committed  error  in  refusing  appellant's  offer  of  evi- 
dence to  show  that  he  had  brought  the  liquor  into  the  state 
for  his  personal  use. 

The  charging  part  of  the  information  filed  by  the  county 
attorney  is  as  follows  to  wit: 

**The  said  W.  J.  Sturgeon,  on  or  about  the  14th  day  of 
Anjrust,  1915,  and  before  the  filing  of  this  information,  at 
and  in  the  county  of  Yuma,  state  of  Arizona,  did  then  and 
there  willfully  and  unlawfully  bring  and  introduce  into  the 
state  of  Arizona,  from  outside  the  limits  of  said  state,  intoxi- 
cating liquor,  to  wit,  one  quart  of  wine,  in  violation  of  the 
provisions  of  the  Constitution  of  the  state  of  Arizona,  con- 
trary to  the  form,  force  and  effect  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Arizona." 

The  defendant  says  that  the  information  is  bad  for  du- 
plicity, because  it  charges  the  alleged  offense  of  "bringing" 
with  the  offense  of  "introducing"  intoxicating  liquor  into 
the  state,  the  word  "bring"  not  appearing  in  the  prohibitory 
law.  In  answer  to  this,  it  is  sufficient  to  say  that  the  word 
"introduce"  as  used  in  the  law  is  not  a  technical  word.    It 
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is  one  of  ordinary  meaning  and  common  acceptation,  and  is 
used  as  such  in  the  constitutional  amendment.  ''Introduce'^ 
is  a  verb  transitive,  derived  from  the  Latin  words  '^intfo/' 
within,  plus  **ducere,"  to  lead,  meaning  to  lead  or  bring  in. 
Webster's  Dictionary.  Introduce:  (L.  introducerey  lead  in, 
bring  into  practice,  bring  forward)  To  lead  or  bring  in,  con- 
duct or  usher  in,  as,  to  introduce  foreign  produce  into  a 
country.  Century  Dictionary.  Introduce :  To  bring,  lead  or 
put  in.  Standard  Dictionary.  The  words  ** bring'*  and  ** in- 
troduce" as  used  in  the  information  are  synonyms.  It  is  a 
Code  provision  that: 

"The  words  used  in  an  indictment  or  information  are  con- 
strued in  their  usual  acceptance  in  common  language,  except 
such  words  and  phrases  as  are  defined  by  law,  which  are  con- 
strued according  to  tlieir  legal  meaning."  Section  941,  Penal 
Code  1913. 

It  is  urged  against  the  sufSciency  of  the  indictment  that 
H  does  not  negative  any  exemption  of  a  lawful  use  to  which 
intoxicating  liquor  may  be  put ;  that  under  the  laws  of  Ari- 
zona it  is  not  unlawful  for  one  to  drink  intoxicating  liquor, 
or  have  such  liquor  in  his  possession  for  his  individual  con- 
sumption; therefore  the  information  is  obnoxious  to  a  de- 
murrer because  it  does  not  negative  such  possession  or  lawful 
use.  The  constitutional  amendment  does  not  in  terms  relieve 
any  specified  acts  or  persons  from  the  general  operation  of 
the  prohibitory  words  of  the  law,  and  such  not  entering  into 
a  description  of  the  offense,  or  as  a  qualification  of  the  lan- 
guage defining  or  creating  the  offense,  a  negative  averment 
of  matter  of  exemption  is  not  necessary.  If  an  exemption 
exists,  it  is  a  matter  of  defense  which  the  prosecution  need 
not  anticipate.  Ferrell  v.  State,  45  Fla.  26,  34  South.  220; 
Commonwealth  v.  Davis,  121  Mass.  352;  Commonwealth  v. 
Shannihan,  145  Mass.  99,  13  N.  E.  347 ;  Territory  v.  Burns,  6 
Mont.  72,  9  Pac.  432 ;  State  v.  Gallagher,  20  R.  I.  266,  38  Atl. 
655 ;  In  the  Matter  of  Kate  Lieritz,  166  Cal.  298,  135  Pac. 
1129 ;  People  v.  Dial,  28  Cal.  App.  704,  153  Pac.  970 ;  Bishop's 
New  Criminal  Law,  2d  ed.,  pars.  513-631. 

The  information  is  not  objectionable  on  this  ground.  If 
the  point  is  available  at  all,  it  is  a  matter  of  defense  to  be 
taken  advantage  of  by  evidence  on  the  trial  of  the  case.  The 
information  is  entitled  in  a  court  having  authority  to  receive 
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it.  It  was  returned  and  presented  to  the  court  by  the  county 
attorney  of  the  county  in  which  the  court  was  held.  The  de- 
fendant is  named,  and  the  oifense  charged  was  committed  at 
a  place  within  the  jurisdiction  of  the  court,  and  before  the 
filing  of  the  information.  The  offense  charged  is  clearly  and 
distinctly  set  forth  in  ordinary  and  concise  language,  and  in 
such  manner  as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended,  and  the  offense  charged  is  stated 
with  such  degree  of  certainty  as  to  enable  the  court  to  pro- 
nounce judgment  of  conviction  according  to  the  right  of  the 
case.  Under  the  provisions  of  the  Code,  these  tests  deter- 
mine the  sufficiency  of  the  information.  Section  943,  Penal 
Code  1913.     The  Code  further  says : 

**No  indictment  or  information  is  insufficient,  nor  can  the 
trial,  judgment  or  other  proceedings  thereon  be  affected,  by 
reason  of  any  defect  or  imperfection  in  matter  of  form  which 
does  not  tend  to  the  prejudice  of  a  substantial  right  of  the 
defendant  upon  its  merits. '*     Section  944,  Penal  Code  1913. 

From  these  provisions  of  the  Code,  and  the  views  which  we 
have  expressed,  it  follows  that  the  information  is  sufficient  to 
state  a  public  offense  under  the  constitutional  amendment, 
and  the  demurrer  was  properly  overruled. 

From  what  has  been  said  it  must  not  be  understood  that 
the  mere  claim  that  intoxicating  liquor  has  been  brought  in 
by  one  for  his  personal  use  renders  such  a  person  immune 
from  prosecution.  Anyone  bringing  intoxicating  liquor  into 
Arizona  from  outside  the  limits  of  the  state  does  so  at  his 
peril.  Whether  he  subjects  himself  to  punishment  or  not 
depends  on  the  use  to  which  the  intoxicating  liquor  is  in- 
tended to  be  put.  If  the  jury,  under  appropriate  instruc- 
tions as  to  what  use  would  be  a  violation  of  the  law  of  this 
state,  are  convinced  beyond  a  reasonable  doubt  from  all  the 
evidence  and  circumstances  in  the  case  that  such  intoxicating 
liquor  is  intended  by  any  person  interested  therein  to  be  **  re- 
ceived, possessed,  sold,  or  in  any  manner  used"  in  violation 
of  any  law  of  Arizona,  it  would  be  their  duty  to  convict.  If 
the  use  intended  violates  no  law  of  this  state,  then  no  offense 
has  been  committed. 

The  guilt  or  innocence  of  a  person  so  charged  would  be- 
come a  question  of  fact  in  each  case,  to  be  determined  as  other 
disputed  questions  of  fact  are  determined  under  the  law. 
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The  trial  court  erred  to  the  prejudice  of  the  defendant  in 
rejecting  the  testimony  offered  as  to  the  use  to  which  he 
intended  to  put  the  liquor  he  is  charged  with  unlawfully 
bringing  into  the  state.  The  judgment  of  conviction  must 
therefore  be  reversed  and  the  cause  remanded,  with  directions 
to  grant  the  defendant  a  new  trial. 

Before  concluding,  it  may  be  properly  observed  that,  so 
long  as  the  law  accords  to  the  citizen  the  privilege  of  possess- 
ing and  using  intoxicating  liquors  for  his  individual  con- 
sumption, this  privilege  may  not  be  used  as  a  license  to  vio- 
late the  law  by  invoking  that  privilege  as  a  subterfuge  for 
an  illicit  introduction  or  use,  nor  should  he  consider  it  an 
invitation  to  pass  the  danger  line  lest  he  find  himself  wrecked, 
for  the  way  of  the  transgressor  is  hard. 

Reversed  and  remanded. 


On  the  effect  of  removal  of  constitutional  objections  to  state  statute 
regarding  intoxicating  liquor,  see  note  in  49  L.  B.  A.  (N.  8.)  349. 


[Criminal  No.  375.     Piled  February  25,  1916.] 

[155  Pac.  308.] 

JOSEPH  CALLAGHAN,  Appellant,  v.  STATE,  Respondent. 

1.  Rape — "Assault  With  Intent  to  Commit  Rape" — Assault — Ele- 

ments.— Penal  Code  of  1913,  section  231,  provides  that  sexual  in- 
tercourse with  a  female  under  18  years  of  age  whether  accomplished 
by  force  or  with  her  consent,  is  rape.  Section  194  provides  that 
every  person  assaulting  another  with  intent  to  commit  rape,  etc.,  is 
punishable  as  therein  provided.  Section  207  provides  that  an  assault 
is  an  unlawful  attempt,  coupled  with  a  present  ability,  to  commit  a 
violent  injury  to  another.  Held,  that  when  sexual  intercourse  is 
attempted  with  a  female  under  18  years  of  age,  whether  with  her 
consent  or  without  it,  the  felonious  intent  is  present,  and  if  the  at- 
tempt is  accomplished  by  some  act  characterized  as  having  an  im- 
mediate relation  to  the  bringing  about  of  a  condition  under  which 
intercourse  could  be  accomplished,  it  is  an  "assault  with  intent  to 
commit  rape." 

2.  Indictment  AND  Information — Dtjplicitt. — An  information  charged 

that  defendant  feloniously,  etc.,  made  an  assault  upon  a  person 
XVII  Aria.— 84 
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named,  and  willfully,  etc.,  did  ravish  and  carnallj  know  her, 
snch  person  not  being  his  wife,  and  she  being  then  a  female 
under  the  age  of  18  years,  to  wit,  of  the  age  of  9  years.  Held^ 
that  this  did  not  charge  two  offenses,  but  charged  only  the 
offense  of  rape,  though  defendant  thereunder  could  have  been  con- 
victed of  an  assault  with  intent  to  commit  rape,  as  the  assault  was 
not  charged  independent  of  the  charge  of  rape,  but  only  as  it  is  in- 
cluded in  that  crime. 

3.  Bafe — Information — Statutoby  Rape. — The  charging  of  an  assault 
in  the  information  was  unnecessary  as  the  law  implies  an  assault 
where  the  female  raped  is  under  18  years  of  age. 

i.  Rape — lNroBMATiON<~STATUTOBY  Rape. — The  information  charged 
statutory  rape  clearly  and  distinctly  in  ordinary  and  concise  lan- 
guage and  in  such  a  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  was  intended,  and  a  demurrer  was  properly 
overruled* 

5.  Criminal  Law — Continuance — Absence  op  Witnesses. — In  a  crim- 

inal prosecution  defendant  moved  for  a  continuance  on  the  ground  of 
an  absent  witness.  His  affidavit  in  support  of  the  motion,  which  was 
controverted  by  the  state,  stated  the  material  facts  upon  which  the 
continuance  was  asked  upon  information  and  belief,  without  setting 
forth  the  source  of  the  information.  It  was  not  shown  that  the 
attendance  of  the  witness  might  be  had  at  any  future  time,  and  it 
appeared  that  he  testified  at  the  preliminary  examination,  and  that 
the  record  of  his  testimony  was  available,  but  it  was  claimed  that  he 
did  not  testify  truthfully  or  fully,  and  that  he  would  do  so  in  the 
superior  court  if  a  continuance  was  granted.  Eeld,  that  the  denial 
of  the  motion  was  not  an  abuse  of  discretion. 

[As  to  absence  of  witnesses  as  ground  for  continuance,  see 
note  in  122  Am.  St.  Bep.  745.] 

6.  Cbiminal  Law — Appeal — ^Recobd— Cebtipication. — Under  Penal  Code 

of  1913,  section  1101,  providing  that  the  statute  relating  to  excep- 
tions, what  constitutes  the  record,  and  the  manner  of  making  oral 
proof  a  part  of  the  record  in  civil  cases,  is  thereby  made  applicable 
to  all  criminal  cases,  the  reporter's  transcript  is  not  a  part  of  the 
record  on  appeal,  unless  certified  by  the  trial  judge. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Mohave.    John  A.  Ellis,  Judge.    Affirmed. 

Mr.  Boss  H.  Blakely,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  for  the  State. 
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FRANKLIN,  J.— The  defendant  was  convicted  of  the 
crime  of  rape,  perpetrated  upon  a  girl  under  the  age  of  18 
years;  that  is  to  say,  a  girl  the  law  presumes  is  too  young 
to  give  her  consent  to  the  sexual  act.  The  appeal  is  from  the 
judgment  of  conviction  and  an  order  denying  a  motion  for  a 
new  trial. 

The  defendant  complains  that  the  information  upon  which 
he  was  tried  is  bad  because  it  charges  two  offenses,  namely, 
assault  and  rape;  and  that  if  his  contention  in  this  behalf 
be  not  sustained,  he  urges  that  the  information  states  no  of- 
fense at  all.  So  far  as  material  to  the  discussion  (except  the 
name  of  the  prosecuting  witness,  which  we  shall  omit)  the 
information  states  that  the  defendant  Joseph  T.  Callaghan 
"did  then  and  there  willfully,  unlawfully,  and  feloniously 

make  an  assault  upon  one ,  and  then  and  there, 

willfully,  unlawfully,  and  feloniously  did  ravish  and  carnally 

know  her,  the  said ,  she,  the  said ,  not 

then    and    there    being    the   wife    of    the    said   Joseph    T. 

Callaghan,  and  she,  the  said ,  being  then  and  there 

a  female  under  the  age  of  18  years,  to  wit,  of  the  age  of  9 
years.'' 

Under  the  Penal  Code  of  this  state  an  act  of  sexual  inter- 
course with  a  female  under  18  years  of  age,  and  not  the  wife 
of  the  perpetrator,  whether  accomplished  by  force  or  with 
her  consent,  is  rape.  Section  231,  Penal  Code  1913.  The 
statute  also  denounces  as  a  crime  the  act  of  every  person 
who  assaults  another  with  intent  to  commit  rape.  Section 
194,  Penal  Code  1913.  An  assault  is  an  unlawful  attempt, 
coupled  with  a  present  ability,  to  commit  a  violent  injury  on 
the  person  of  another.  Section  207,  Penal  Code  1913.  A 
battery  is  any  willful  and  unlawful  use  of  force  or  violence 
upon  the  person  of  another.  Section  209,  Penal  Code  1913. 
If  an  assault  is  committed  by  an  adult  male  upon  the  person 
of  a  female  or  child,  it  is  denounced  as  an  aggravated  assault. 
Section  215,  Penal  Code  1913.  These  provisions  of  the  law 
have  been  quoted  that  stress  may  be  laid  upon  the  risk  which 
a  lecherous  man  runs  in  the  gratification  of,  or  an  attempt 
to  gratify,  his  unlawful  lust  with  a  young  girl  not  his  wife. 
Any  act  of  sexual  intercourse  with  such  a  female  is  without 
her  consent,  because  she  is  deemed  in  law  incapable  of  such 
consent,  and  the  sexual  act  with  her  must  necessarily  involve 
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tlie  element  of  assault  and  violence,  even  though  she  yielded 
voluntarily  to  her  shame.  An  injury  to  her  person  more 
violent  than  the  rape  of  a  young  girl — her  defloration  and 
ruii? — is  impossible.  She  is  protected,  not  only  from  the 
passion  of  men  but  from  her  own  frailty — not  only  from  an 
accomplished  act  of  seduction,  but  from  all  the  defiling  acts 
of  the  seducer  that  may  lead  to  her  destruction.  It  is  the 
voice  of  society  echoed  in  the  statute  law  of  this  state,  that 
the  bloom  of  her  virtue  and  innocence  outweigh  all  other  con- 
siderations, and  must  be  preserved  even  though  a  temporary 
weakness  or  want  of  undei^standing  on  her  part  invite  to 
ruin.  He  who  would  yield  .to  the  temptation  to  destroy  the 
innocence  of  a  young  girl  must  take  the  penalty  coupled  with 
the  act. 

If  sexual  intercourse  is  attempted  with  a  female  under  18 
years  of  age,  no  matter  whether  it  be  with  her  consent  or 
without  it,  the  felonious  intent  is  present  on  the  part  of  the 
male.  If  such  an  attempt  is  accompanied  by  some  act  **that 
can  be  fairly,  according  to  human  experience,  characterized 
as  having  an  immediate  relation  to  and  preparation  or  the 
bringing  about  of  a  condition  under  which  intercourse  could 
be  accomplished,"  it  is  an  assault  with  intent  to  commit  rape. 
The  felonious  intent  existing,  there  may  not  be  a  touching 
of  the  person  of  the  female. 

**If  under  the  law,  a  female  under  12  [18]  years  of  age 
is  incapable  of  giving  her  consent  to  the  act  of  sexual  inter- 
course, then  she  is  equally  incapable  of  consenting  to  all 
familiarity  with  her  person  that  necessarily  precedes  the  con- 
summation of  the  act.''  State  v.  Fujita,  20  N.  D.  555,  Ann. 
Cas.  1913A,  159,  129  N.  W.  360. 

**  ...  If  the  assault  was  made  under  such  circumstances 
that  the  act  of  sexual  intercourse,  if  it  had  been  accomplished, 
would  have  been  a  rape,  then  the  accused  is  guilty  of  assault 
with  intent  to  commit  rape."  Ann.  Cas.  1913 A,  163,  and 
cases  cited. 

The  information  does  not  charge  two  offenses.  The  offense 
of  rape  only  is  charged,  but  under  its  all^ations  the  de- 
fendant could  have  been  convicted  of  an  assault  with  intent 
to  commit  rape.  Whenever  sexual  intercourse  is  consum- 
mated with  a  girl  under  the  age  of  consent,  it  is  considered 
as  rape,  and  it  is  held,  with  perhaps  but  few  exceptions,  that 
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an  attempt  to  have  such  connection  is  an  assault  with  intent 
to  commit  rape;  the  consent  of  the  female  being  wholly 
immaterial.  Liehscher  v.  State,  69  Neb.  395,  95  N.  W.  870, 
5  Ann.  Cas.  351,  and  cases  cited  in  the  note.  The  charging 
of  an  assault  in  the  information  is  unnecessary  as  the  law 
implies  it.  The  information  would  have  been  perfectly  good 
without  the  allegation  of  an  assault.  It  would  have  been 
necessary  in  an  information  where  the  prosecutrix  was 
over  18  years  of  age,  but  the  rule  is  different  where  the  prose- 
cutrix is  under  the  age  of  consent.  The  crime  of  assault 
is  not  charged  independent  of  the  charge  of  rape,  but  only 
as  it  is  included  in  the  crime  of  rape.  State  v.  Elswood,  15 
Wash.  453,  46  Pac.  727;  State  v.  Home,  20  Or.  485,  26  Pac. 
665. 

The  information  charges  statutory  rape,  and  the  charge 
is  clearly  and  distinctly  set  forth  in  ordinary  and  concise 
language,  and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended.  The  de- 
murrer was  properly  overruled. 

The  defendant  moved  for  a  continuance  of  the  trial  on 
the  ground  of  an  absent  witness.  His  aflSdavit  in  support  of 
the  motion  was  controverted  by  the  state.  There  are  a  num- 
ber of  objections  to  the  sufficiency  of  the  affidavit.  The 
material  facts  upon  the  baMs  of  which  the  continuance  is 
asked  are  averred  upon  information  and  belief,  and  the 
source  of  the  information  is. not  set  forth.  It  is  not  shown 
that  the  attendance  of  the  absent  witness  may  be  had  at  any 
future  time.  It  also  appears  from  defendant's  affidavit 
that  the  absent  witness  was  in  attendance  and  testified  at 
the  preliminary  examination  on  which  he  was  held  to  answer 
to  the'  charge  in  the  superior  court,  and  that  the  record  of 
his  testimony  is  available  to  the  defendant.  But  it  is  urged 
that  the  absent  witness  was  not  truthful  in  his  testimony  at 
the  preliminary  examination,  or,  at  least,  that  he  did  not 
tell  the  whole  truth,  but  will  do  so  in  the  superior  court  if 
the  continuance  is  granted.  In  Eytinge  v.  Territory,  12  Ariz. 
131,  100  Pac.  443,  it  is  said :    - 

**The  granting  or  withholding  of  a  continuance  rests  in  the 
sound  discretion  of  the  trial  court.  Its  action  in  refusing  it 
will  not  be  the  basis  for  a  reversal  of  the  judgment  unless 
it  is  manifest  that  the  discretion  has  been  abused.    Elias  v. 
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Tetritory,  9  Ariz.  1,  76  Pac.  605  [11  Ann.  Cas.  1153]  ;  HaU 
derman  v.  Territory,  7  Ariz.  126,  60  Pac.  876;  Territory  v. 
Dooley,  3  Ariz.  60,  78  Pac.  138;  Territory  v.  BartJi,  2  Ariz. 
322,  15  Pac.  673.  It  cannot  with  propriety  be  held  to  be  an 
abuse  of  discretion  to  deny  a  continuance  where  all  of  the 
material  facts  upon  the  basis  of  which  the  continuance  is 
sought  are  averred  upon  information  and  belief  without  set- 
ting forth  the  source  of  the  information.  To  demand  con- 
sideration in  any  judicial  proceeding,  an  affidavit  must  be  tra- 
versable, and  thereby  must  lay  the  foundation  for  a  charge 
of  perjury  if  false.  The  affidavit  in  this  case  was  deficient 
in  this  essential.  Comstock  v.  Nebraska,  14  Neb.  205,  15 
N.  W.  355;  People  v.  Francis,  38  Cal.  183;  State  v.  Wilson, 
9  Wash.  218,  37  Pac.  424;  State  v.  Carroll,  13  N.  D.  383,  101 
N.  W.  317;  Turner  v.  Commonwealth,  26  Ky.  Law  Rep.  2161, 
80  S.  W.  197;  State  v.  Crane,  202  Mo.  54,  100  S.  W.  422; 
Bradley  v.  State,  128  Ga.  120,  57  S.  E.  237;  Broum  v.  State, 
23  Tex.  195. '' 

See,  also.  Sharp  v.  Territory,  13  Ariz.  416,  114  Pac.  974. 

We  see  no  abuse  of  discretion  in  denying  the  motion  for  a 
continuance  on  the  showing  made. 

Some  other  matters  are  sought  to  be  litigated,  but  to  con- 
sider which  we  would  have  to  have  the  reporter's  transcript. 
What  purports  to  be  such  a  paper  is  not  made  a  part  of  the 
record  by  the  certificate  of  the  trial  judge.  The  law  is  that 
the  reporter's  transcript  is  not  part  of  the  record  on  appeal 
unless  it  is  certified  by  the  trial  judge,  and  this  court  ha*s 
many  times  so  declared.  Chavez  v.  Territory,  14  Ariz.  107, 
125  Pac.  483 ;  Perez  v.  Territory,  14  Ariz.  163,  125  Pac.  483 ; 
Shaffer  v.  Territory,  14  Ariz.  329,  127  Pac.  746 ;  Penal  Code 
1913,  sec.  1101;  Reiniger  v.  Besley,  16  Ariz.  161,  141  Pac. 
574. 

Finding  no  reversible  error,  the  judgment  and  order  of  the 
superior  court  stand  affirmed. 

ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 
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[Criminal  No.  396.     Filed  February  25,  1916.] 
[155  Pac.  301.] 

WILLIAM    STANSBURY,    Appellant,    v.    STATE, 
Respondent. 

1.  Intoxicating  Liquobs — Cbiminal  Pbosecutions — Information. — An 

information  for  introducing  intoxicating  liquor  into  the  state  need 
not  allege  that  it  was  introduced  for  a  purpose  other  than  personal 
use  or  that  it  was  not  for  personal  use. 

2.  Criminal    Law — Appeal — Record— Questions    Presented. — Where 

the  reporter's  transcript  of  the  testimony  is  not  certified  to  by  the 
trial  judge  as  correct,  the  evidence  is  not  before  the  supreme  court. 

3.  Intoxicating  Liquors — Opfenses — Introducing  Liquor  into  State. 

It  is  not  unlawful  to  introduce  intoxicating  liquors  into  the  state  for 
one's  own  personal  use. 

4.  Intoxicating    Liquors— Criminal    Prosecutions — Questions    for 

Jury. — In  a  prosecution  for  introducing  liquor  into  the  state,  the 
question  whether  the  accused  brought  it  into  the  state  for  his  per- 
sonal use  is  one  of  fact  for  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Cochise.  Alfred  C.  Lockwood,  Judge.  Reversed 
and  remanded;  with  instructions  to  grant  new  trial. 

Mr.  J.  T.  Kingsbury  and  Mr.  H.  E.  Pickett,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  Leslie  C. 
Hardy  and  Mr.  Geo.  W.  Harben,  Assistant  Attorneys  Gen- 
eral, and  Mr.  John  H.  Campbell  and  Mr.  S.  L.  Eingan,  Asso- 
ciate Counsel,  for  the  State. 

ROSS,  C.  J. — The  appellant  was  charged  with  introducing 
intoxicating  liquors  into  the  state  of  Arizona  contrary  to  law. 
lie  demurred  to  the  information,  challenging  the  constitu- 
tionality of  the  prohibition  amendment  to  the  Arizona  Con- 
stitution, and  also  upon  the  ground  that  the  information  did 
not  negative  that  the  intoxicating  liquor  was  brought  into  the 
state  for  his  personal  use.  The  demurrer  was  overruled.  He 
was  tried  by  a  jury  and  a  verdict  of  guilty  was  returned. 

The  specifications  of  error  are  that  the  court  erred  in  over- 
ruling the  demurrer  and  in  the  giving  of  certain  instructions 
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and  the  refusal  to  give  certain  requested  instructions.  The 
court  did  not  commit  error  in  overruling  the  demurrer.  The 
information  contained  all  the  essential  facts  necessary  to  con- 
stitute the  crime  of  unlawfully  introducing  intoxicating 
liquor  into  the  state.  In  Sturgeon  v.  State,  ante,  p.  513,  154 
Pac.  1050,  just  decided,  we  held  that  it  was  not  necessary  to 
set  forth  in  the  information  that  it  was  introduced  for  a  pur- 
pose other  than  personal  use,  or  that  it  was  not  for  personal 
use. 

The  court  instructed  the  jury  that,  even  though  they  should 
''believe  from  the  evidence  that  the  defendant  introduced  the 
liquor  for  the  sole  purpose  of  drinking  it,  or  using  it  for  his 
own  personal  use,  and  without  any  purpose  or  intent  what- 
ever to  dispose  of,  give  away,  barter,  exchange  or  sell  the 
said  liquor  in  any  manner  whatsoever,"  still  the  jury  would 
be  justified  in  finding  the  defendant  guilty.  The  evidence 
submitted  to  the  jury  is  not  before  us,  for  the  reason  that  the 
reporter's  transcript  of  the  testimony  is  not  certified  to  by 
the  trial  judge  as  correct,  as  the  law  requires  it  should  be. 
But  we  think  that  the  instruction  excepted  to  is  fundamen- 
tally wrong — it  does  not  state  the  law.  Since  this  instruction 
was  given  by  the  learned  judge,  it  has  been  decided  by  this 
court  that  it  is  not  unlawful  to  introduce  intoxicating  liquors 
into  the  state  for  one's  own  personal  use.  Sturgeon  v.  State, 
supra. 

The  question  as  to  whether  the  appellant  brought  the  liquor 
into  the  state  for  his  personal  use  is  a  question  of  fact  to  be 
submitted  to  and  passed  upon  by  the  jury,  and,  if  sustained 
by  the  evidence  in  the  case,  is  a  proper  and  legal  defense. 
The  jury  should  have  been  so  informed  by  the  instructions  of 
the  court.  The  requested  instruction  which  was  refused  by 
the  court  was  the  converse  of  the  instruction  given  and  a 
correct  expression  of  the  law,  and  therefore  should  have  been 
given. 

The  judgment  is  reversed  and  the  case  remanded,  with 
directions  that  appellant  be  granted  a  new  trial. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 
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[CWminal  No.  398.     IHled  February  25,  1916.] 
[155  Pac.  299.] 

In  the  Matter  of  the  Application  of  GEORGE  B.  MORRIS 
for  a  Writ  of  Habeas  Corpus. 

Fines— Imprisonment — Term. — Penal  Code  of  1913,  section  1128,  pro- 
Tiding  that  a  judgment  that  defendant  pay  a  fine  may  also  direct 
that  he  be  imprisoned  until  the  fine  is  satisfied,  but  the  judgment 
must  specify  the  extent  of  the  imprisonment,  which  must  not  ex- 
ceed one  day  for  each  dollar  of  the  fine,  nor  extend  beyond  the 
term  for  which  defendant  might  be  sentenced  to  imprisonment,  au- 
thorizes a  judgment  of  imprisonment  and  a  fine  coupled  with  im- 
prisonment until  paid;  the  sentence  of  imprisonment  not  exceeding 
the  maximum  of  imprisonment  for  the  offense. 

[As  to  sentences  above  the  maximum,  see  note  in  65  Am.  St. 
Bep.  267.] 

PETITION  for  writ  of  Jiabcds  corpus  by  George  B.  Morris 
for  his  discharge  from  custody  under  sentence.  Writ 
quashed,  and  petitioner  remanded  to  custody. 

Mr.  A.  S.  Hawkins  and  Mr.  Geo.  P.  Stovall,  for  Petitioner. 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  Clyde  M. 
Gandy,  County  Attorney,  for  Respondent. 

ROSS,  C.  J. — The  petitioner  is  here  on  a  writ  of  habeas 
corpus.  He  was  convicted  in  the  superior  court  of  Maricopa 
county  of  violating  section  139  of  the  Penal  Code  of  1913, 
and  sentenced  to  imprisonment  in  the  county  jail  for  30  days 
and  to  pay  a  fine  of  $500,  and  also  sentenced  to  serve  one  day 
in  jail  for  each  dollar  unpaid  of  the  $500  fine;  the  jail  sen- 
tence and  imprisonment  for  failure  to  pay  fine  not  to  exceed 
six  months.  Section  139  provides  the  punishment  for  its  vio- 
lation to  be  **  by  imprisonment  in  the  county  jail  not  exceed- 
ing six  months,  or  by  fine  not  exceeding  $5,000,  or  both.'' 

It  is  the  contention  of  petitioner  that  in  cases  of  this  kind, 
where  the  statute  authorizes  the  court  in  its  discretion  to  im- 
pose either  a  fine  or  imprisonment,  or  both,  the  court  is  pow- 
erless to  provide  in  its  judgment  that  in  default  of  the  pay- 
ment of  the  fine  the  prisoner  be  committed  to  jail  to  serve  out 
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the  fine.  In  other  words,  if  the  sentence  is  imprisonment  and 
fine,  the  punishment  by  imprisonment  as  fixed  by  the  court 
exhausts  the  power  of  the  court  and  limits  the  imprisonment 
to  the  term  fixed,  and  that  the  judgment  of  imprisonment 
cannot  be  extended  by  a  provision  therein  that  he  shall  serve 
out  the  fine  at  the  rate  fixed  by  general  statute. 

The  petitioner,  having  served  out  the  jail  sentence  of  30 
days  as  fixed  by  the  court,  claims  that  he  is  entitled  to  his  lib- 
erty; that  his  imprisonment  for  the  fine  is  unlawful,  the  fine 
being  collectible  only  by  execution.  He  ties  his  faith  to  this 
proposition  on  the  decisions  of  the  supreme  court  of  Califor- 
nia in  the  construction  of  a  statute  from  which  we  copied. 
The  California  statute  at  the  time  we  adopted  it,  1887  (Pen. 
Code,  sec.  1205),  read: 

**  A  judgment  that  the  defendant  pay  a  fine  may  also  direct 
that  he  be  imprisoned  until  the  fine  be  satisfied,  specifying 
the  extent  of  imprisonment,  which  must  not  exceed  one  day 
for  every  dollar  of  the  fine."  , 

In  People  v.  Bighetti,  66  Cal.  184,  4  Pac.  1185,  the  first  case 
passing  upon  this  section  as  it  affected  the  power  of  the  court 
to  fix  sentence  held  that  it  **  applies  to  cases  of  fine,  whether 
the  fine  be  coupled  with  a  sentence  of  imprisonment,  or 
whether  the  fine  stand  alone  as  the  only  punishment."  Thia 
decision  was  rendered  in  1884,  three  years  before  its  adoption 
by  Arizona. 

However,  in  1890,  in  In  re  Rosenheim,  83  Cal.  388,  23  Pac. 
372,  the  supreme  court  of  California  overruled  the  Righetti 
Case,  and  held  that : 

Section  1205,  supra,  "does  not  apply  to  those  cases  in  which 
the  court  has  imposed  a  term  of  imprisonment,  and  also  a  fine, 
but  .  .  .  only  to  those  cases  in  which  the  fine  stands  alone  as 
a  punishment"  (Beatty,  C.  J.,  dissented).  In  re  CoUins 
(Cal.),  23  Pac.  374. 

One  of  the  controlling  reasons  given  by  the  majority  opin- 
ion in  the  RosenJieim  Case  for  overruling  the  Righetti  deci- 
sion was : 

''That  the  defendant  is  entitled  to  the  benefit  of  every  rea- 
sonable doubt,  whether  it  arises  out  of  a  question  of  fact,  or 
as  to  the  true  interpretation  of  words,  or  the  construction  of 
language  used  in  a  statute,  and  we  think  the  least  that  can  be 
admitted  fairly  by  those  who  claim  the  application  of  section 
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1205  to  judgments  of  this  kind  is  that  the  intention  of  the 
legislature  to  make  it  applicable  to  such  cases  is  not  clearly 
and  with  certainty  expressed  in  the  language  used.'' 

The  California  courts  have  adhered  to  the  rule  laid  down 
in  the  Rosenheim  Case,  the  last  expression  on  the  subject  be- 
ing found  in  People  v.  Kerr,  15  Cal.  App.  273,  114  Pac.  584, 
decided  in  1911.  In  1891  (Stats.  1891,  p.  52)  section  1205  of 
the  Penal  Code  of  California  was  amended  to  read  as  follows : 

**A  judgment  that  the  defendant  pay  a  fine  may  also  direct 
that  he  be  imprisoned  until  the  fine  be  satisfied.  But  the 
judgment  must  specify  the  extent  of  the  imprisonment,  which 
must  not  exceed  one  day  for  every  two  dollars  of  the  fine,  nor 
extend  in  any  case  beyond  the  term  for  which  the  defendant 
might  be  sentenced  to  imprisonment  for  the  offense  of  which 
he  has  been  convicted." 

The  California  courts  evidently  have  attached  no  signifi- 
cance to  the  amendment,  as  the  decisions  rendered  since  its 
enactment  fail  to  refer  to  it  as  working  any  change.  The 
original  section  as  construed  in  the  RigJietti  Case  made  it  pos- 
sible for  the  court  to  impose  a  longer  term  of  imprisonment 
than  the  maximum  fixed  by  the  legislature;  that  is  to  say, 
where  a  judgment  inflicted  imprisonment,  also  a  fine  coupled 
with  imprisonment  until  fine  be  paid,  the  result  might  be  that 
the  imprisonment  would  be  in  excess  of^'the  term  for  which 
the  defendant  might  be  sentenced  to  imprisonment.  ..." 
Therein,  it  seems  to  me,  lies  the  ** uncertainty"  mentioned  by 
the  court  in  the  Rosenheim  Case.  The  amended  section  obvi- 
ates this.  The  combined  imprisonment,  the  one  fixed  by  the 
court  and  the  one  following  a  failure  to  pay  the  fine,  cannot 
in  sny  case  exceed  the  maximum  jail  sentence  as  fixed  by 
the  legislature. 

The  penalty  in  the  instant  case  is  not  exceeding  six  months 
in  jail  or  fine  exceeding  $5,000,  or  both.  The  court  could 
have  sentenced  the  petitioner  to  six  months'  imprisonment 
and  to  pay  a  $5,000  fine,  in  which  case  no  part  of  the  fine 
could  be  collected  by  imprisonment,  but  the  court,  in  its  dis- 
cretion and  as  an  act  of  leniency  or  grace  toward  petitioner, 
as  was  actually  done,  might  give  him  the  option  to  serve  six 
months  or  to  take  the  lighter  punishment  of  thirty  dayi  in 
jail  and  pay  $500  fine. 
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The  direct  language  of  the  statute  is  that  *'a  judgment  that 
the  defendant  pay  a  fine  may  also  direct  that  he  is  impris- 
oned until  the  fine  be  satisfied."  The  expression  does  not 
import  that  imprisonment  may  not  be  imposed  in  default  of 
payment  of  fine  in  cases  where  the  court  may  or  must  also 
inflict  a  jail  sentence.  Nor  do  I  think  it  requires  such  a  con- 
struction. In  1913  the  California  amended  section  was  adopted 
by  this  state  (Pen.  Code,  sec.  1128),  and  what  has  been  said 
concerning  the  California  statute  applies  with  equal  force  to 
ours. 

Therefore,  if  the  rule  that  the  adoption  of  a  statute  of  an- 
other state  also  adopts  its  construction  should  be  followed, 
the  decision  in  the  Righetti  Case  would  prevail  as  against  the 
later  decisions  of  the  California  courts.  Aside  from  the  con- 
flicting decisions  of  the  California  courts,  it  would  seem  that 
the  statute  as  it  now  reads  is  relieved  of  any  uncertainty  as 
to  its  meaning  and  authorizes  a  judgment  of  imprisonment, 
also  a  fine  coupled  with  imprisonment  until  fine  be  paid ;  the 
jail  sentence,  however,  not  to  exceed  the  maximum  term  of 
imprisonment  for  the  offense-  of  which  the  defendant  is 
convicted. 

The  Utah  courts,  that  state  having  adopted  the  original 
section  1205  of  California  Penal  Code,  have  followed  the  later 
decision  of  the  California  court.  Roberts  v.  Howells,  22 
Utah,  389,  62  Pac.  892 ;  Reese  v.  Olsen,  44  Utah,  318,  139  Pac. 
941. 

The  Oklahoma  courts,  however,  have  refused  to  accept  the 
California  construction  of  section  1205,  which  was  incorpo- 
rated into  their  laws  in  1890.  In  Ex  parte  Bowes,  8  Okl.  Cr. 
201,  127  Pac.  20,  the  court  said : 

"We  are  of  the  opinion  that,  where  the  punishment  for  an 
offense  is  both  fine  and  imprisonment,  under  the  common-law 
practice  and  under  the  statute  also  (section  6917,  supra, 
which  is  identical  with  the  original  section  1205,  California, 
and  section  1818,  Rev.  Stats.  Ariz.  1887,  and  section  1013,  Cr. 
Code  Ariz.  1901),  the  trial  court  may  properly  adjudge  the 
defendant,  for  a  failure  to  pay  the  fine,  to  be  imprisoned, 
such  imprisonment  to  commence  after  the  expiration  of  the 
term  fixed  as  a  punishment  for  the  crime." 

When  it  was  urged  upon  the  court  that  the  construction 
given  section  1205   (Oklahoma's  section  6917)  by  the  Cali- 


Digitized  by 


Google 


Teb.  1916.]     Matter  op  Application  of  Mobeis.  541 

fomia  court  was  binding  upon  the  state  of  its  adoption,  the 
court  admitted  the  general  rule,  but  stated  that  there  are 
numerous  exceptions  to  it ;  that  it  is  not  an  absolute  rule.  It 
was  said:  ** Where  the  same  provision  exists  in  several  states, 
there  is  no  presumption  that  the  construction  of  any  particu- 
lar state  was  in  view." 

And  further  on:  **As  we  view  it,  our  statute  is  but  a  re- 
enactment  of  the  common  law,  as  to  imprisonment  for  the 
nonpayment  of  fine,  and  the  practice  at  common  law  was  to 
imprison  for  fine,  even  if  imprisonment  was  also  imposed. 
Beecher's  Case,  8  Coke,  58.  *As  a  general  rule,  where  the 
punishment  for  an  offense  is  both  fine  and  imprisonment,  the 
court  may  order  defendant,  for  a  failure  to  pay  the  fine,  to 
be  imprisoned,  and  that  such  imprisonment  begin  after  the 
expiration  of  the  term  fixed  as  a  punishment  for  the  crime.' 
19  Cyc.  553,  citing  (note  47)  Berkenfield  v.  People,  191  111. 
272,  61  N.  E.  96;  Ex  parte  Tongate,  31  Ind.  370;  State  v. 
Myers,  44  Iowa,  580 ;  State  v.  Hyland,  36  La.  Ann.  709 ;  Peo- 
pie  V.  Sage,  13  App.  Div.  135,  43  N.  Y.  Supp.  372 ;  Fisher  v. 
McDaniel,  9  Wyo.  457,  87  Am.  St  Rep.  971,  64  Pac.  1056. 
Section  6917,  supra,  leaves  it  discretionary  with  the  trial 
court  to  provide  imprisonment  for  nonpayment  of  fine  at  one 
day  for  each  $2  of  the  fine,  and,  where  the  judgment  does  not 
so  recite,  then  the  fine  can  only  be  collected  as  a  judgment 
rendered  for  money  ...  in  a  civil  action.  Ex  parte  Roller, 
3  Okl.  Cr.  384,  106  Pac.  548.*' 

The  writer  of  this  opinion  directed  the  issuance  of  the  writ 
of  habeas  corpus  herein  upon  the  authority  of  the  later  deci- 
sions of  the  California  court.  After  oral  argument,  an  ex- 
amination of  the  authorities  and  a  discussion  of  the  points 
involved  with  my  brothers  of  the  bench,  who  disagreed  with 
me,  I  have  become  convinced  that  the  first  construction  placed 
upon  the  statute  by  the  California  courts  in  the  Righetti  Case 
is  a  better  expression  of  the  law.  It  follows  that  the  peti- 
tioner is  not  unlawfully  restrained  of  his  liberty. 

The  order  is  that  the  writ  heretofore  issued  be  quashed 
and  that  the  petitioner  be  remanded  to  the  custody  of  the  sher- 
iff of  Maricopa  county. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 
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amount  of  money  required  to  complete  the  whole  of  the  said 
contract  at  the  said  last  day  of  June,  1914,  would  not  exceed 
the  sum  of  $856.54/' 

Paragraph  5  sets  forth:  "That  at  the  expiration  of  the 
month  of  June,  1914,  it  became  the  duty  of  the  defendant 
...  to  make  an  estimate  of  all  work  done  during  said  month, 
and  to  pay  to  plaintiff  75  per  cent  of  such  estimate  so  made, 
according  to  the  terms  and  conditions  of  said  contract.  That 
it  became  the  duty  of  the  said  defendant,  under  said  contract, 
to  pay  to  plaintiff  the  whole  amount  of  the  extra  work  done 
during  the  said  month  of  June  at  the  expiration  thereof. 
That  defendant  failed,  neglected  and  refused  to  make  any 
estimate  whatever  of  said  work  so  done,  .  .  .  and  has  at  all 
times  since  failed,  refused  and  neglected  to  make  such  esti- 
mate, and  has  failed,  refused  and  neglected  to  pay  to  plain- 
tiff any  part  whatever  of  the  amount  due  this  plaintiff  for 
work  done  and  completed  during  the  said  month  of  June." 

The  plaintiff  sets  forth  that  he  estimated  the  said  work 
done  during  the  said  month  of  June  and  determined  the  value 
thereof  to  be,  for  work  done  under  the  contract  of  the  value 
of  $3,120,  and  the  extra  work  performed  under  orders  of  the 
defendant  as  of  the  value  of  $1,160.  Plaintiff  then  sets  forth 
that  he  prepared  and  verified  his  claim  in  the  sum  of  $3,500, 
and  demanded  payment  from  the  county,  and  that  on  the 
third  day  of  August,  1914,  the  board  of  supervisors  refused 
the  claim  and  disallowed  and  rejected  the  demand;  and  "that 
the  said  defendant  having  failed,  neglected  and  refused  to 
keep  and  perform  its  specific  obligations  under  said  contract, 
and  having  failed,  neglected  and  refused  to  make  any  esti- 
mate whatever  of  the  said  work  so  done  by  this  plaintiff  dur- 
ing the  said  month  of  June,  and  having  failed,  neglected,  and 
refused  to  pay  to  this  plaintiff  75  per  cent  of  such  work  so 
done  during  said  month  or  any  part  thereof,  this  plaintiff, 
on  the  seventeenth  day  of  August,  1914,  rescinding  the  said 
contract,  filed  with  the  clerk  of  the  board  of  supervisors  of 
said  Greenlee  county  his  demand  as  follows": setting  forth 
a  demand  for  the  full  contract  price  of  said  work  "as  per 
the  contract"  in  the  sum  of  $8,976.54,  for  the  amount  of  the 
extra  work  done  under  orders,  $1,160,  and  for  15  per  cent  of 
the  amount  plaintiff  estimated  as  required  to  complete  said 
work  as  a  reasonable  amount  of  profit  on  the  unfinished  work 
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in  the  sum  of  $128.48.  From  the  total  amount  is  deducted 
the  amount  paid  on  account  of  the  May  work,  $3  JOO,  and  the 
amount  plaintiff  estimated  would  be  required  to  finish  the 
work,  $856.54,  leaving  a  net  balance  of  $5,708.48  for  payment 
of  which  plaintiff  presented  his  demand  to  the  board  of  super- 
visora,  as  required  by  law,  and  his  claim  was  rejected  and  dis- 
allowed  in  its  entirety.  Plaintiff  alleges  that  15  per  cent  of 
the  amount  required  to  complete  the  contract  is  a  reasonable 
and  usual  profit  upon  said  work,  and,  had  plaintiff  been  al- 
lowed to  finish  said  contract  according  to  its  terms,  he  would 
have  realized  said  profit.  He  demands  judgment  for  said 
balance  of  $5,708.48. 

The  plaintiff's  cause  of  action  is  founded  upon  the  special 
written  contract  made  April  6,  1914,  notwithstanding  the  in- 
definite statement  ** rescinding  the  contract."  Such  state- 
ment is  surplusage  and  inconsistent  with  the  relief  demanded. 

**In  declaring  on  a  contract,  the  .  .  .  complaint  .  .  .  must 
show  a  binding  agreement  between  the  parties,  and  must  state 
facts  to  show  that  the  defendant  is  under  a  legal  obligation 
or  duty  to  the  plaintiff."    9  Cyc.  712. 

*'The  plaintiff  must  set  for[th]  the  subject  matter  of  the 
contract  with  sufficient  certainty  to  make  a  possible  adverse 
judgment  a  bar  to  another  action.  Every  material  part  of 
the  contract  must  be  averred  or  the  action  fails;  and  it  will 
not  do  to  set  forth  the  evidence  of  the  contract  instead  of  the 
contract  itself."    9  Cyc.  713. 

''The  plaintiff  may  if  he  chooses  set  out  the  contract  in  suit 
in  haec  verba,  but  this  is  not  necessary,  for  it  is  sufficient  to 
plead  a  contract  according  to  its  legal  effect."    9  Cyc.  713. 

''But  merely  annexing  to  the  .  .  .  complaint,  ...  as  an 
exhibit,  a  copy  of  a  contract  in  suit,  is  not  equivalent  to  posi- 
tive allegations  of  the  terms  of  such  contract  or  a  statement 
thereof  in  haec  verha.^'  9  Cyc.  714;  MacPKerson  v.  Hat- 
itch,  10  Ariz.  104,  85  Pac.  731. 

The  complaint  fails  to  state  facts  showing  or  tending  to 
show  that  the  defendant  is  under  a  legal  obligation  or  duty 
to  the  plaintiff  to  pay  the  plaintiff  the  fuU  contract  price — 
to  make  final  settlement — for  any  part  of  the  work  and  mate- 
rial done  and  furnished  less  than  the  completed  work  prior 
to  the  time  plaintiff  has  completed  the  whole  work  required 
by  the  contract.    No  allegation  of  the  complaint  can  be  con- 
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stnied  as  averring  the  legal  effect  of  any  provision  of  tlie 
contract  as  placing  such  duty  upon  the  defendant.  The  con- 
tract is  not  pleaded  in  haec  verba;  nor  according  to  its  legal 
effect,  placing  such  duty  upon  the  defendant.  Such  a  pro- 
vision of  the  contract,  if  it  exists,  must  be  discovered  by  an 
examination  of  the  exhibit,  and  the  exhibit  must  supply  the 
absence  of  these  material  allegations.  Such  is  not  the  office 
of  an  exhibit  attached  to  the  complaint.  MacPherson  v.  Hat- 
tick,  supra. 

Conceding  that  the  complaint  may  be  so  construed  as  to  be 
considered  sufficient  in  the  respect  above  mentioned,  appellant 
contends  that  another  fatal  error  appears  upon  its  face.  The 
plaintiff  sets  forth,  with  some  particularity,  facts  showing: 
that  he  entered  into  a  special  written  contract  with  the  de- 
fendant county  **for  the  construction  of  the  said  extension 
of  the  Metcalf  road,"  and  alleges  that  during  the  month  of 
June,  1914,  he  performed  work  and  furnished  material  in 
accordance  with  the  provisions  of  said  contract  to  specified 
amounts ;  and  during  said  month  of  June  he  performed  extra 
work  stipulated  in  the  said  contract  to  be  performed  under 
specified  conditions  arising  to  the  value  of  a  specified  amount ; 
that  on  the  last  day  of  June,  1914,  **he  had  done  and  com- 
pleted all  the  work  required  of  him  under  said  contract, 
except  as  hereinafter  stated ;  .  .  .  that  all  fills  .  .  .  culverts,, 
cuts,  .  .  .  had  been  substantially  completed;  and  that  said 
extension  of  said  road  was  at  that  date  (the  last  day  of  June,. 
1914)  complete  with  the  exception  of  the  crowning  and  level- 
ing in  a  few  places,  and  with  the  exception  of  the  partial 
completion  of  one  fill;  .  .  .  that  the  amount  of  money  re- 
quired to  complete  the  whole  of  the  said  contract  at  the  said 
last  day  of  June,  1914,  would  not  exceed  the  sum  of  $856.54." 

No  doubt  can  exist  from  such  allegations  that  plaintiff's 
intention  was  to  show  that  the  contract  declared  upon  re- 
quired him  to  complete  the  entire  construction  of  the  road — 
to  build,  to  form,  to  make,  a  road.  The  duty  to  complete 
no  less  than  a  completed  or  finished  construction  can  be 
understood  from  such  allegations.  Clearly,  the  special  con- 
tract declared  upon  in  the  complaint,  as  understood  from  the 
foregoing  allegations,  required  the  plaintiff  to  complete  the 
entire  work  called  for,  by  the  terms  of  the  contract.  On  the 
face  of  the  complaint,  plaintiff  concedes  that  he  has  failed  to 
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perform  his  whole  duty  to  the  defendant  by  showing  that  por- 
tions of  the  work  remained  incomplete,  and  unfinished  when 
this  action  was  commenced.  Such  fact  appearing,  it  is  clear 
that  the  plaintiff  cannot  legally  claim  the  right  to  recover  the 
benefits  promised  by  the  defendant  on  condition  of  full  per- 
formance, unless  plaintiff  alleges  facts  legally  excusing  full 
performance.  Otherwise,  the  plaintiff,  by  his  failure  to  ren- 
der full  performan-ce,  shows  upon  the  face  of  the  complaint 
no  right  to  recover  on  the  contract  sued  upon,  for  the  reason 
the  contract  by  plaintiff's  wrong  has  ceased  to  be  binding 
upon  the  county.  Perkins  v.  Hari,  11  Wheat.  237,  6  L.  Ed. 
463. 

The  only  excuse  attempted  to  be  offered  by  plaintiff  for  his 
failure  to  complete  the  work  of  construction  as  he  promised 
is  found  in  the  fourth  and  fifth  paragraphs  of  the  complaint 
quoted  above,  wherein  plaintiff  sets  forth  the  duty  of  the  de- 
fendant to  estimate  the  value  of  the  work  done  and  material 
furnished  by  plaintiff  during  the  month  of  June,  1914,  and 
pay  therefor  at  the  end  of  said  month,  all  as  stipulated,  and 
defendant's  failure  in  both  respects,  and  particularly  from 
the  following  language  quoted  from  paragraph  5  of  the 
complaint : 

''That  the  said  defendant  having  failed,  neglected  and  re- 
fused to  keep  and  perform  its  specific  obligations  under  said 
contract,  and  having  failed,  neglected  and  refused  to  make 
any  estimate  whatever  of  the  said  work  so  done  by  this  plain- 
tiff during  the  said  month  of  June,  and  having  failed,  neg- 
lected and  refused  to  pay  to  this  plaintiff  75  per  cent  of  such 
work,  so  done  during  said  month  or  any  part  thereof,  this 
plaintiff,  on  the  seventeenth  day  of  August,  1914,  .  .  .  filed 
with  the  clerk  of  the  board  of  supervisors  of  said  Greenlee 
county  his  demand*'  for  a  final  settlement  under  the  terms 
of  the  contract,  as  for  a  full  performance. 

If  such  facts  are  intended  to  be  advanced  as  an  excuse  for 
plaintiff's  failure  to  complete  the  work  of  construction  and  to 
preserve  the  contract — and  we  see  no  other  purpose  for  their 
presence  in  the  complaint — then  the  question  arises  whether, 
as  a  matter  of  law,  the  failure  of  the  defendant  county  to 
discharge  its  said  duties,  so  referred  to,  legally  excuses  plain- 
tiff from  the  performance  of  his  duty  to  complete  the  con- 
struction of  the  road  and  preserves  plaintiff's  right  to  recover 
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on  the  special  contract  as  for  a  full  performance.     Clearly, 
defendant's  alleged  failure  to  estimate  the  work  and  pay  there- 
for in  accordance  with  its  obligation  would  have  the  legal  ef- 
fect of  a  breach  and  mark  a  termination  of  the  contract,  unless 
such  failure  is  waived  by  the  plaintiff.     If  such  failure  be 
waived  by  the  plaintiflF,  then  such  matter  must  be  treated  by 
plaintiff  as  if  it  never  existed,  and  plaintiff  must  so  treat  such 
delinquency  in  order  to  keep  the  contract  open,  and  he  must 
perform  his  duty  under  the  contract  to  completion  without  re- 
gard to  defendant's  failure.     To  treat  such  breacTi  of  duty 
by  defendant  as  an  excuse  for  abandoning  the  constnietioD 
work  is  to  give  effect  to  the  breach  as  ending  the  contractual 
relations  by   terminating  the  contract.     If  so  treated,  the 
breach  is  not  waived,  and  the  contract  is  at  an  end,  and  it  is 
not  open  for  any  purpose ;  it  is  not  open  for  performance  on 
the  part  of  either  party,  nor  can  the  party  injured  and  claim- 
ing rights  arising  from  such  wrong  base  an  action  upon  the 
contract  and  claim  the  right  to  recover  as  for  full  perform- 
ance, for  the  reason  the  other  party  is  guilty  of  conduct  which 
terminated  the  special  contract  sued  upon  and  plaintiff  ac- 
quiesced therein.     A  contract  cannot  be  shown  to  have  been 
terminated  for  the  purpose  of  excusing  full  performance,  and 
at  the  same  time  become  the  basis  for  an  action  to  recover  as 
for  full  performance.     If  the  plaintiff  elected  to  waive  de- 
fendant's failure  to  perform  its  specific  obligations,  he  must 
show  by  appropriate  allegations  that  he  on  his  part  has  fully 
performed    or    substantially    performed    his   obligations    or 
stands  ready  to  perform,  or  else  by  appropriate  allegations 
sets  forth  facts  excusing  substantial  performance,  before  he 
can  recover  the  benefits  accruing  to  him  as  for  full  perform- 
ance of  the  special  contract  declared  on.     To  assert  defend- 
ant's breach  of  the  stipulation  of  the  contract  as  an  excuse 
for  plaintiff's  failure  of  substantial  performance  is  inconsist- 
ent with  a  waiver  by  plaintiff  of  such  breach.     Such  assertion 
is  the  claim  of  a  right  flowing  from  such  breach  and  wrong. 
Such  claim  is  inconsistent  with  a  waiver  of  the  breach,  but 
wholly  consistent  with  the  enforcement  of  rights  arising  from 
the  breach. 

The  effect  then  follows  that  the  contractual  relations  exist- 
ing ceased  to  exist.  The  contract  was  at  an  end  from  the 
time  plaintiff  discontinued  performance  on  his  part,  because 
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of  defendant's  failure  to  keep  its  specific  obligations.  When 
defendant  refused  to  perform  its  promise  to  plaintiff,  plain- 
tiff was  under  no  further  legal  duty  to  perform  on  his  part, 
and  his  election  to  perform  no  further  ended  the  contract 
relation,  and  neither  party  could  thereafter  hold  the  other 
to  the  contractual  obligations.  By  electing  to  perform  no 
further  plaintiff  could  not  hold  the  defendant  to  further  per- 
formance, and  his  remedy  for  relief  for  injury  suffered  lay 
in  an  action  for  the  reasonable  value  of  the  work  and  material 
actually  done  and  furnished,  as  if  done  and  furnished  upon 
an  implied  promise  which  the  law  raises  in  such  case ;  or  in 
an  action  for  damages  upon  the  breach  of  the  contract. 

The  complaint  fails  to  set  forth  facts  sufScient  to  state  a 
cause  of  action  upon  the  special  contract,  for  the  reason  plain- 
tiff shows  on  the  face  of  the  complaint  he  has  failed  to  per- 
form its  terms.  Plaintiff  states  no  cause  of  action  upon  an 
implied  promise,  nor  upon  the  breach  of  a  contract.  He 
claims  no  relief  from  either  the  implied  promise,  nor  the 
breach.  The  court  erred  in  overruling  defendant's  demurrer 
based  on  the  ground  of  insufficient  facts  stated  to  constitute  a 
cause  of  action. 

Therefore  the  judgment  is  vacated  and  the  cause  remanded, 
with  instructions  to  sustain  the  general  demurrer  and  take 
such  further  proceedings  as  the  law  provides. 

Reversed  and  remanded,  with  instructions. 

FRANKLIN,  J.,  Concurring. — I  concur  in  the  judgment. 

It  seems  to  me  the  facts  of  this  case  place  it  squarely  within 
the  rule  announced  in  Cox  v.  McLaughlin^  52  Cal.  590,  and 
adhered  to  in  a  number  of  appeals  (54  Cal.  605;  63  Cal.  196; 
76  Cal.  60,  9  Am.  St.  Rep.  164,  18  Pac.  100),  that  the  mere 
refusal  to  pay  an  installment  of  money  due  under  a  contract 
was  not  the  breach  of  a  condition  precedent,  or  such  a  preven- 
tion of  performance  as  would  sustain  an  action  upon  the 
contract  for  its  profits.  The  stipulations  of  a  contract  might 
be  so  worded  as  to  make  the  payments  a  condition  precedent 
to  performance,  and  a  failure  to  make  the  payments  consti- 
tute such  prevention  as  would  be  equivalent  to  performance. 
But  the  rule  and  the  reason  for  it  have  no  application  to  the 
facts  of  the  present  case. 
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Such  a  failure  might,  under  a  particular  state  of  facts, 
justify  the  contractor  in  refusing  to  proceed  and  authorize 
an  action  for  the  value  of  the  work  already  done  as  upon  a 
quantum  meruit.  San  Francisco  etc.  Co.  v.  Dumbarton  etc. 
Co.,  119  Cal.  272,  51  Pac.  335 ;  Woodruff  Co.  v.  Exchange 
Realty  Co.,  21  Cal.  App.  607,  132  Pac.  598.  See  Pasquale 
Valente  v.  Israel  Weinberg,  80  Conn.  134,  67  Atl.  369,  and 
case  note  in  13  L.  E.  A.  (N.  S.)  448.  Clearly,  the  remedy 
of  the  plaintiff,  if  he  has  a  cause  of  action,  is  upon  a  quantum 
meruit  and  not  upon  the  contract. 

The  appellant  suggests,  however,  that  the  Code  has  aban- 
doned technical  forms  of  actions,  and  is  more  concerned  with 
the  issues  involved  than  with  the  particular  name  which 
should  be  given  to  the  form  of  action.  The  Code  has  done 
all  this,  and  the  adjudications  have  followed  its  spirit  with 
the  utmost  liberality.  It  is  the  policy  of  the  law  that  access 
to  the  courts  should  be  free  and  unobstructed,  both  for  the 
purpose  of  maintaining  actions  and  making  defenses  thereto. 
It  is,  however,  of  no  more  importance  that  a  right  may  be 
asserted  and  a  wrong  redressed  than  it  is  that  a  person 
against  whom  a  complaint  is  made  shall  have  the  legal  privi- 
lege of  showing,  both  in  law  and  in  fact,  that  the  alleged  right 
is  unfounded  and  the  alleged  wrong  incapable  of  the  relief 
asked,  and  when  the  matter  is  once  finally  determined,  if  it 
should  come  up  again,  be  protected  by  the  former  adjudica- 
tion.    Herein  lies  substantial  justice. 

The  Code  provisions  do  not  attempt  to  do  away  with  causes 
of  actions  nor  with  the  doctrine  of  res  judicata,  but  they  have 
done  away  with  such  allegations  as  were  purely  technicad  and 
formal  under  the  old  system.  There  now  is,  and  must  always 
be,  the  necessity  for  alleging  in  ordinary  and  concise  language 
all  the  material  facts  essential  to  constitute  the  particular 
cause  of  action  relied  on.  Such  is  the  spirit  of  the  Code,  and 
it  must  be  adhered  to  so  that  the  opposite  party  may  be  ap- 
prised of  what  he  is  to  meet,  and  thus  be  enabled  to  make  his 
defense;  and,  where  the  case  is  finally  settled,  it  may  in  the 
future  be  determined  with  reasonable  certainty  what  has 
been  set  at  rest.  It  is  not  because  of  a  particular  name  that 
the  law  frowns  upon  the  plaintiff's  pleading,  but  it  is  because 
of  the  want  of  essential  allegations  of  fact  that  he  is  defeated. 
It  is  not  here  a  mere  distinction  in  matter  of  form, — such  is 
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obliterated  by  the  Code, — but  the  thing  here  is  a  matter  of 
substance  that  may  not  be  dispensed  with  under  the  Code. 
Definiteness  and  distinctness  are  by  no  means  technicalities, 
but  instrumentalities  with  which  confusion  may  be  conquered 
or  avoided. 

**It  is  a  gross  error  into  which  many  have  fallen  to  sup- 
pose that,  because  the  practice  act  abolishes  the  distinctions 
in  the  forms  of  action,  it  is  immaterial  what  the  substantial 
allegations  of  pleadings  are."  Sampson  v.  Schaeffer,  3  Cal. 
196,  205.     See,  also,  MiUer  v.  Van  Tassel,  24  Cal.  459,  463. 

''The  object  of  the  Code  was  to  abolish  the  different  forms 
of  action,  and  the  technical  and  artificial  modes  of  pleading 
used  at  common  law,  but  not  to  dispense  with  the  certainty, 
regularity  and  uniformity  which  are  essential  in  every  systenv 
adopted  for  the  administration  of  justice.  The  plaintiff  must 
state  his  cause  of  action  with  the  same  substantial  certainty 
as  was  formerly  required  in  a  declaration.*'  Oates  v.  Oray, 
66  N.  C.  442,  443. 

''The  rules  of  pleading  at  common  law  have  not  been  abro- 
gated by  the  C.  C.  P.  The  essential  principles  still  remain, 
and  have  only  been  modified  as  to  technicalities  and  matters 
of  form.''    Parsley  v.  Nicholson,  65  N.  C.  207,  210. 

"While  by  provision  of  the  Civil  Code  the  common-law 
forms  of  action  are  expressly  abolished,  yet  it  is  true,  and 
ever  must  remain  true,  in  any  orderly  administration  of  jus- 
tice, that  the  precise  nature  of  the  cause  of  action  must  be 
determined  before  the  rules  of  law  applicable  thereto  can  be 
ascertained  and  applied.  Any  other  method  of  procedure 
must  of  necessity  lead  to  inextricable  confusion."  Carhon- 
dale  Inv.  Co,  v.  Burdick,  67  Kan.  329,  334,  72  Pac.  781,  783 ; 
1  Corpus  Juris.  Actions,  sec.  128. 

In  an  action  for  the  enforcement  of  a  private  right,  or  the 
redress  of  a  private  wrong,  one  could  not  be  tried  and  pun- 
ished for  the  commission  of  a  public  offense.  Nor  should  one 
charged  with  the  commission  of  a  homicide  be  compelled  to 
defend  the  claims  of  his  grocer  that  his  last  month's  account 
had  not  been  settled.  These  illustrations  may  be  extreme, 
but  only  in  degree,  not  in  principle.  The  means  used  must 
be  appropriate  to  the  end  sought,  and  it  must  never  be  lost 
sight  of  that  the  right  to  defend  against  an  assertion  is, 
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tinder  the  law,  just  as  jealously  regarded  as  the  right  to 
assert. 

If  the  plaintiff  can  state  a  cause  of  action,  though  in  view 
of  the  facte  here  presented  a  recovery  may  be  doubtful,  never- 
theless I  think  that,  in  the  furtherance  of  substantial  justice, 
it  would  not  be  an  abuse  of  discretion  by  the  superior  court 
if  he  were  allowed,  upon  terms,  to  amend  his  pleading  if  he 
be  so  advised. 

ROSS,  C.  J. — I  concur  in  the  judgment  and  agree  with  the 
views  expressed  in  the  opinion  of  Mr.  Justice  FRANKLIN. 


[CiTil  No.  1504.    i^ed  February  25,  1916.] 

[155   Pac.   306.] 

J.  A.  McMURRAN,  Appellant,  vs.  W.  G.  DUNCAN,  Appellee. 

1.  BsoKEKs— Nature    ot    Agreement — Compensation    ot    Broker — 

"Real  Property" — "Property" — "Other  Property." — Under  Civil 
Code  of  1913,  paragraph  3272,  subdivision  7,  providing  that  no  ac- 
tion shall  be  brought  on  an  agreement  employing  an  agent  or  broker 
to  purchase  or  sell  real  estate,  mines  or  other  property  for  compen- 
sation or  a  commission  unless  the  agreement  or  some  memorandum 
thereof  shall  be  in  writing  and  signed  by  the  parties  to  be  charged, 
and  paragraph  5552,  defining  "real  property"  as  coextensive  with 
lands,  tenements  and  hereditaments  and  "property"  as  including 
both  real  and  personal  property,  the  words  "other  property,"  in 
paragraph  3272,  include  personal  property,  and  no  action  can  be 
brought  on  an  agreement  employing  a  broker  to  purchase  or  sell 
either  real  or  personal  property  unless  in  writing. 

2.  Brokers — Operation  of  Statutes — Effect  of  Performance. — That 

an  oral  contract  employing  a  broker  to  sell  property  has  been  full/ 
performed  by  the  broker  does  not  entitle  him  to  recover  thereon. 
[As  to  brokers'  remedies,  see  note  in  74  Am.  St.  S6p.  483.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Gila.  Q.  W.  Shute,  Judge.  Reversed  and  re- 
manded, with  instructions  to  dismiss. 
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Messrs.  Rawlins  &  Little  and  Mr.  Eirby  D.  Little,  for 
Appellant. 

Mr.  Jay  Good,  for  Appellee. 

ROSS,  C.  J. — The  appellee  sued  the  appellant  upon  a  con- 
tract, alleged  in  his  complaint  as  follows : 

**The  defendant  herein,  J.  A.  McMurran,  engaged  and  em- 
ployed plaintiff  to  find  a  purchaser  for  defendant's  herd  of 
cattle ;  .  .  .  that  the  said  defendant  then  and  there  promised 
and  agreed  to  pay  plaintiff  on  demand  for  his  services  in  find- 
ing a  purchaser  for  said  herd  of  cattle  the  sum  of  $500,  and 
the  plaintiff  in  consideration  thereof  then  and  there  agreed 
to  try  to  find  a  purchaser  for  said  cattle ;  that  thereafter  .  .  . 
plaintiff  found  a  purchaser  for  said  cattle  that  was  satis- 
factory to  defendant,  .  .  .  who  purchased  all  of  said  cattle 
from  the  defendant.  .  •  .  The  said  plaintiff  was  the  means 
of  bringing  said  parties  together  and  bringing  about  the  sale 
of  said  cattle." 

The  appellant  answered  the  complaint  and,  among  other 
things,  set  forth  in  his  answer : 

^'That  no  note  or  memorandum  of  said  promise  or  agree- 
ment set  forth  ...  in  plaintiff's  complaint  was  made  in 
writing  and  signed  by  this  defendant  or  any  other  person  by 
his  authority  or  at  all;  that  no  such  promise  or  agreement 
was  ever  entered  into  by  defendant  with  plaintiff  in  any 
manner  whatever." 

The  case  was  tried  to  a  jury,  and  a  verdict  returned  in 
favor  of  the  appellee,  upon  which  judgment  was  duly  entered. 
It  is  admitted  that  the  contract  sued  upon  was  not  in  writing. 

It  is  the  contention  of  the  appellant  that  an  agent  or  broker 
cannot  maintain  an  action  for  his  services  in  negotiating  a 
sale  of  personal  property  unless  the  contract  of  agency  or 
brokerage  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith  or  by  some  person  by  him  thereunto  lawfully  au- 
thorized. He  also  contends  that  the  appellee  failed  to  estab- 
lish the  contract  as  alleged  in  the  complaint.  We  will  confine 
our  attention  to  the  consideration  of  the  first  proposition,  it 
being  determinative  of  this  lawsuit. 

There  was  added  to  our  statute  of  frauds  by  the  legislature 
of  1913  a  ;iew  rule  concerning  agreements  of  agents  or  brok- 
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ers  something  like,  but  very  much  broader  and  more  compre- 
hensive than,  the  law  (ft  California  and  some  of  the  other 
states.  This  rule  is  found  in  paragraph  3272  of  the  Civil 
Code  of  1913,  and  reads  as  follows : 

"No  action  shall  be  brought  in  any  of  the  courts  in  any  of 
the  following  cases,  unless  the  promise  or  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum 
thereof,  shall  be  in  writing  and  signed  by  the  parties  to  be 
charged  therewith,  or  by  some  person  by  him  thereunto  law- 
fully authorized :  .  .  .  (7)  An  agreement  authorizing  or  em- 
ploying an  agent  or  broker  to  purchase  or  sell  real  estate, 
mines,  or  other  property,  for  compensation  or  a  commission.** 

The  rule,  as  stated  in  subdivision  7,  contains  words  not  to 
be  found  in  the  laws  of  any  other  state  so  far  as  we  know. 
Those  states  require  the  agreement  authorizing  or  employing^ 
an  agent  or  broker  to  purchase  or  sell  real  estate  for  compen- 
sation or  a  commission  to  be  in  writing. 

It  is  the  contention  of  appellee  that  our  statute  should  be 
construed  to  have  the  same  meaning  as  if  the  words  '^  mines 
or  other  property"  were  omitted.  He  would  limit  its  appli- 
cation to  real  property  only.  He  would  give  no  meaning  to 
the  words  ** other  property,*'  or,  if  any,  he  would  limit  it  to 
some  species  of  real  estate.  He  invokes  the  maxim  of  the  law 
noscitur  a  sociis,  **the  meaning  of  a  doubtful  word  may  be 
ascertained  by  reference  to  the  meaning  of  the  words  asso- 
ciated with  it."  And  also  the  rule  of  ejusdem  generis. 
Whether  these  rules  of  construction  are  applicable  or  not  in 
this  case,  it  would  seem,  depends  on  the  inability  to  determine 
the  meaning  of  the  language  used  without  extrinsic  aid.  If 
the  meaning  is  plain  and  clear,  then  no  rules  of  construction 
are  permissible. 

It  is  evident  that  the  legislature  had  before  it,  at  the  time 
this  law  was  passed,  the  statutes  of  some  other  state  and,  not 
being  satisfied  with  the  language  used,  endeavored  to  broaden 
and  extend  its  meaning  so  as  to  include  property  other  than 
real  estate.  The  California  statute  in  that  regard  is  exactly 
like  ours,  except  it  does  not  contain  the  words  **  mines  or 
other  property."  California  was  satisfied  to  limit  the  agree- 
ment authorizing  or  employing  an  agent  or  broker  to  purchase 
or  sell  real  estate  to  be  in  writing  and  signed,  but  we  went 
further  than  that  and  required  the  agreement,  not  only  in 
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that  instance,  but  when  it  was  concerning  mines  or  other 
property,  likewise  to  be  in  writing. 

Paragraph  5552  of  the  Civil  Code  of  1913  defines  **real 
property''  as  being  coextensive  with  lands,  tenements  and 
hereditaments,  and  **real  property"  and  **real  estate,"  as  we 
understand  it,  mean  the  same  thing.  By  the  same  paragraph 
of  the  statute  the  word  ** property"  is  defined  as  including 
both  real  and  personal  property.  Real  estate  exhausts  that 
class  of  property;  it  includes  the  whole  class  genus.  The 
addition  of  the  word  ''mines"  could  not  in  the  least  expand 
or  limit  the  meaning  of  the  words  **real  estate,"  although  it 
is  descriptive  of  a  class  of  property  known  and  recognized  as 
realty.  The  words  ** other  property,"  unless  intended  to  in- 
clude personal  property,  could  have  no  purpose  or  meanin'JC 
whatever,  the  words  preceding  them  having  exhausted  the 
genus  real  estate.  It  must  be  presumed  that  the  legislature, 
when  it  passed  the  statute  in  question,  was  familiar  with  the 
statutory  definition  of  **real  property"  and  ** property,"  and 
that  the  law  was  enacted  with  that  knowledge. 

It  is  said  in  McReynolds  v.  Pe<yple,  230  111.  623,  82  N.  E. 
945: 

"It  is  a  cardinal  rule  of  construction  that  every  clause, 
sentence  and  word  in  a  statute  should,  if  possible,  be  given 
effect.  Thie  rule  ejusdem  generis,  moreover,  docs  not  apply 
'where  the  specific  words  signify  subjects  greatly  different 
from  one  another,  for  here  the  general  expression  might  very 
consistently  add  one  more  variety;  in  such  case,  the  general 
term  must  receive  its  natural  and  wide  meaning.'  " 

Differently  stated:  "When  the  particular  words  embrace 
all  the  persons,  or  objects,  of  the  class  mentioned,  and  thereby 
exhausts  the  class  [genus],  .  .  .  there  can  be  nothing  ejusdem 
generis  left  for  the  rule  to  operate  upon,"  and  a  meaning 
must  be  given  to  the  general  words  "different  from  that  in- 
dicated by  the  specific  words,  or"  there  can  be  ascribed  "to 
them  no  meaning  at  all."  Z7.  8.  Cement  Co,  v.  Cooper,  172 
Ind.  599,  88  N.  E.  69;  Brown  v.  Corbin,  40  Minn.  508,  42 
N.  W:  481. 

It  is  further  contended  by  the  appellee,  that,  notwithstand- 
ing the  agreement  was  not  in  writing,  still  he  is  entitled  to 
recover  upon  the  ground  of  full  performance  on  his  part. 
Vfe  think  to  sustain  this  proposition  would  render  nugatory 
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the  statute.  The  very  nature  of  a  broker's  or  agent's  con- 
tract is  such  that  in  no  instance  could  suit  be  maintained  until 
the  services  had  been  rendered.  The  statute  provides  that  no 
action  shall  be  brought  upon  any  promise  or  agreement  in 
this  kind  of  a  case  unless  the  promise  or  agreement  shall  be 
in  writing  and  signed  by  the  parties  to  be  charged  therewith. 
In  view  of  this  language  of  the  statute,  whatever  rights  a 
broker  or  agent  might  have  for  services  in  negotiating  a  sale 
or  purchase  of  real  or  personal  property,  he  is  certainly  for- 
bid the  right  to  any  remedy  upon  the  contract  unless  in 
writing.  The  California  statute  (paragraph  1624,  Civil  Code) 
provides  that  such  "contracts  are  invalid."  The  Oregon 
statute  (L.  O.  L.,  sec.  808)  provides  that  such  agreement  is 
**void,"  unless  in  writing;  as  does  also  the  statute  of  Wash- 
ington. The  courts  of  these  latter  states  have  uniformly 
held  that  a  contract  authorizing  or  emplo3ring  an  agent  or 
broker  to  purchase  or  sell  real  estate  to  be  of  any  avail  must 
be  in  writing,  and,  had  their  statutes  extended  to  and  in- 
cluded contracts  concerning  personal  property,  the  same  rule 
would  have,  no  doubt,  been  announced.  The  rule  is  thus 
stated  in  Keith  v.  Smith,  46  Wash.  131,  13  Ann.  Cas.  975,  89 
Pac.  473: 

"The  courts  of  the  several  states  in  which  statutes  of  this 
character  have  been  enacted  have  constantly  adhered  to  the 
rule  that  no  action  can  be  maintained  for  services  performed 
in  purchasing  or  selling  real  estate  by  an  agent  or  broker,  un- 
less his  contract  of  employment  is  in  writing.  This  rule 
enforces  the  legislative  intent  evidenced  by  the  enactment  of 
such  statutes.  No  other  construction  would  do  so.  Prom  its 
very  nature  a  claim  for  commission  could  not  be  made  until 
earned,  and  to  hold  that  performance  would  take  an  action 
of  this  character  out  of  the  operation  of  the  statute  would 
nullify  the  statute  itself." 

All  of  the  courts  having  the  same  or  like  statute  have 
adopted  the  same  rule  of  construction.  In  13  Ann.  Cas.  977, 
supra,  the  cases  are  collated  under  this  statement: 

"The  decisions  appear  to  be  uniform  in  holding  that  no 
action  can  be  maintained  for  the  recovery  of  commissions 
upon  an  oral  contract  of  employment  for  the  sale  of  real 
property  where  it  is  provided  by  statute  that  such  contracts 
shall  be  in  writing." 
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The  later  cases  are  to  the  same  effect.  Oerard^Fillio  Co,  v. 
McNair,  68  Wash.  321,  123  Pac.  462;  Taylor  v.  Peterson,  76 
Or.  77, 147  Pac.  520. 

We  are  of  the  opinion  that  under  the  law  of  this  state,  as 
it  now  exists,  no  action  can  be  brought  upon  an  agreement 
authorizing  or  employing  an  agent  or  a  broker  to  purchase 
or  sell  either  real  or  personal  property  for  compensation  or 
commission,  unless  the  agreement  or  some  memorandum 
thereof  is  reduced  to  writing  and  signed  by  the  party  to 
be  charged  therewith  or  by  some  person  by  him  thereunto 
lawfully  authorized.  Neither  will  performance  on  the  part 
of  the  agent  or  broker  of  his  part  of  the  contract  take  the 
same  out  of  the  statute  of  frauds  so  as  to  authorize  an  action 
to  be  brought  upon  the  contract  if  it  be  not  in  writing  and 
signed. 

Judgment  of  the  lower  court  is  reversed  and  cause  re- 
manded, with  directions  that  the  complaint  be  dismissed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  concur. 


On  the  necessity  that  agent's  authority  to  purchase  or  sell  real 
property  be  in  writing  to  enable  him  to  recover  compensation  for  his 
services,  see  notes  in  44  L.  B.  A.  601;  9  L.  B.  A.  (N.  8.)  933. 


[Civil  No.  1483.    FUed  February  25,  1916.] 

«       [157  Pac.  27.] 

W.  F.  MERVYN,  Appellant,  v.  D.  H.  KLEINMAN,  Appellee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Maricopa.  R.  C.  Stanford,  Judge.  Reversed  and 
remanded,  with  instructions  to  dismiss  action. 

Mr.  M.  J.  Dougherty  and  Mr.  Thomas  P.  Walton,  for  Ap- 
pellant. 

Mr.  Geo.  W.  Silverthom  and  Mr.  J.  B.  Nelson,  for  Appellee. 
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CUNNINGHAM,  J.— The  appellee,  aa  plaintiff,  set  forth 
as  a  cause  of  action  the  failure  and  refusal  of  the  defendant- 
appellant  to  pay  to  plaintiff  $1,000  as  a  commission  or  com- 
pensation promised  him  as  a  broker  to  sell  two  stallions  and 
one  jack,  the  property  of  the  defendant.  The  plaintiff  al- 
leges that  the  contract  of  employment  was  oral;  that  plain- 
tiff, in  pursuance  to  his  contract  of  employment,  produced 
a  purchaser  for  said  property,  ready  and  willing  to  buy,  and 
consenting  to  the  terms  and  conditions  defendant  authorized 
plaintiff  to  require  in  order  to  earn  the  right  to  his  commis- 
sion. 

The  defendant  demurred  to  the  complaint  upon  the  grounds 
that  the  facts  stated  are  insu£Scient  to  set  forth  a  cause  of 
action;  that  the  complaint  on  its  face  sets  forth  a  verbal 
contract  as  the  foundation  for  recovery,  and  because  of  sec- 
tion 7  of  paragraph  3273,  Statute  of  Frauds,  Civil  Code  of 
Arizona  of  1913,  any  contract  authorizing  or  employin^r 
an  agent  or  broker  to  purchase  or  sell  real  estate,  mines  or 
other  property  for  compensation  or  a  commission  must  be 
in  writing,  or  some  memorandum  of  such  agreement  most 
be  in  writing,  and  signed  by  the  parties  to  be  charged  there- 
with, or  by  some  person  by  him  thereto  lawfully  authorized, 
before  any  action  can  be  maintained  thereon.  The  defend- 
ant pleaded  the  statute  in  bar  by  answer,  and  interposed 
the  same  by  objection  to  the  introduction  of  evidence  of  an 
oral  contract  of  employment.  This  objection  in  aU  its  forms 
was  overruled  by  the  court,  and  upon  a  trial,  judgment  was 
rendered  for  the  plaintiff  in  accordance  with  his  complaint 
From  the  judgment  the  defendant  appeals  and  assigns  as 
error  the  order  of  the  court  overruling  his  demurrer,  and 
the  orders  denying  the  plea  in  bar  and  overruling  his  said 
objection  to  the  evidence.  Other  errors  are  assigned,  but  will 
no.t  be  noticed. 

This  case  falls  within  the  rule  laid  down  in  McMurran  v. 
Duncan,  Civil  Cause  No.  1504,  ante,  p.  552,  155  Pac.  306,  just 
decided  by  this  court,  viz. : 

''No  action  can  be  brought  upon  an  agreement  authorizing 
or  employing  an  agent  or  a  broker  to  purchase  or  sell  either 
real  or  personal  property  for  compensation,  or  commission, 
unless  the  agreement  or  some  memorandum  thereof  is  reduced 
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to  writing  and  signed  by  the  party  to  be  charged  therewith 
or  by  some  person  by  him  thereunto  lawfully  authorized." 

Upon  the  authority  of  that  case,  the  judgment  is  vacated 
and  the  cause  is  remanded,  with  instructions  to  dismiss  the 
Action. 

ROSS,  C.  J.,  and  FRANKLIN,  J.,  concur. 
Rehearing  denied  May  8,  1916. 


[CivU  No.  1516.    Filed  February  25,  1916.] 
[155  Pae.  301.] 

CONSOLIDATED  SCHOOL  DISTRICT  NO.  19,  OP 
GREENLEE  COUNTY,  STATE  OP  ARIZONA,  a  Cor- 
poration,  Appellant,  v.  HYLDA  C.  ENGE,  Appellee. 

1.  Appeal  and  Error — Bond — Necxssitt. — ^Where  no  appeal  bond  or 

supersedeas  bond  or  affidavit  in  lieu  thereof  has  been  filed  and  ap- 
proved in  the  lower  court,  the  apP^rI  will  be  dismissed. 

2.  Appxal  and  Error — Dismissal — ^Lack  of  Dilioencb. — Where  judg- 

ment was  entered  Julj  1,  1915,  and  notice  of  appeal  filed  on  the 
following  daj,  but  no  further  steps  were  taken  to  perfect  the  ap- 
peal, it  will  in  February,  1916,  be  dismissed  for  lack  of  diligence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Qreenlee.  F.  B.  Laine,  Judge.  Motion  to  dismiss 
granted. 

Mr.  E.  B.  Wall,  for  Appellant. 

Mr.  L.  Kearney,  for  Appellee. 

PER  CURIAM.— The  certificate  of  the  clerk  of  the  supe- 
rior court  shows  that  on  July  1,  1915,  judgment  was  entered 
for  appellee ;  that  a  motion  for  a  new  trial  was  overruled  on 
June  28th;  that  the  notice  of  appeal  was  filed  on  July  2d; 
and  that  no  further  steps  to  perfect  the  appeal  were  taken. 
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We  think  the  motion  to  dismiss  should  be  granted  for  two 
reasons : 

First,  because  no  appeal  bond  or  mipersedeas  bond  or  alB- 
davit  in  lieu  thereof  has  been  filed  and  approved  in  the  lower 
court.     Town  of  Yuma  v.  Winn,  ante,  p.  92,  148  Pac.  286. 

Second,  for  lack  of  diligence  in  prosecuting  the  appeal. 

Let  the  order  go  dismissing  case,  with  costs  to  appellee. 
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ACXX)BD  AND  SATISFACTION. 

1.  AoooRD  AND  Satisfaction  —  Availabilitt  —  Pleading  and  Psoor. — 
Accord  and  satisfaction,  to  be  available,  must  be  pleaded  and 
proved.     (Phillips  v.  Count j  of  Graham,  208.) 

8.  Aooow>  AND  Satisfaction — ^Oompbohiss  and  Settlement — Unuqui- 
dated  Demands — Liquidated  Demands. — Where  a  claim  is  unliqui- 
dated, or  in  dispute,  payment  and  acceptance  of  a  less  amount  than 
claimed  in  the  satisfaction  is  an  accord  and  satisfaction,  in  the  ab- 
sence of  fraud,  mistake  or  imposition,  but,  where  the  demand  is 
liquidated  and  due,  payment  by  the  debtor  and  receipt  by  the  credi- 
tor of  a  less  amount  is  not  a  satisfaction  thereof,  though  the 
creditor  agrees  to  accept  it  as  such  in  the  absence  of  any  considera- 
tion for  the  release.     (Phillips  v.  County  of  Qraham,  208.) 

3.  AcooBD  AND  Satisfaction — ^Evidence. — Aceord  and  satisfaction  can- 

not arise  unless  agreed  to  either  expressly  or  by  implication. 
(Phillips  V.  County  of  Qraham,  208.) 

4.  Accord  and  Satisfaction  —  Officsbs  —  Salabtes  —  Acceptance  of 

Less  Amount  than  Due. — An  assessor  of  a  county  who  is  entitled 
to  a  salary  of  $2,000  or  $2,400  per  annum,  and  who  receives  only 
$1,500  per  year,  may  recover  the  balance  due,  notwithstanding  any 
claim  of  accord  and  satisfaction,  though  the  doctrine  of  accord  and 
satisfaction  as  applied  to  dealings  between  individuals  and  corpora- 
tions is  applicable.     (Phillipi  v.  County  of  Graham,  208.) 

ACTION. 

For  breach  of  contract.    See  Waters  and  Watercourses,  1,  2,  3. 
For  commission.    See  Brokers,  1,  2,  3,  10. 
For  recovery  of  freight  charges.    Bee  Carriers. 
In  ejectment,  basis  of  recovery.    See  Ejectment. 

By  guardian  ad  litem,  failure  to  consent  in  writing  to  act,  not  jurisdic- 
tional defect.    See  Infants,  4. 
Under  Workmen's  Compensation  Aet.    See  Master  and  Servant,  3. 
On  promissory  note.    See  Bills  and  Notes,  1. 

1.  Action — E<)uitable  Actions — Pleading  and  Pkactice. — ^Where,  in 
an  action  on  a  judgment,  an  amended  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action  for  debt  on  judgment,  and  also 
states  facts  sufficient  to  justify  the  cancellation  of  a  satisfaction 
by  a  foreclosure  decree  of  the  judgment  sued  upon,  the  court  in 
granting  relief  may  order  a  cancellation  of  such  satisfaction  in  the 

(503) 
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ACTION  (Continued). 

action  brought  for  debt  on  the  judgment,  since  it  is  the  practice 
in  this  jurisdiction  to  commingle  actions  in  law  and  in  equity. 
(Brandt  y.  Meade,  34.) 

2,  Action  —  Causes  of  Action  —  Joinder  —  Jurisdiction  —  Luhpin« 

Penalties. — Under  Civil  Code  of  1901,  paragraphs  1280  and  1291, 
providing  that  the  complaint  may  contain  several  different  causes 
of  action,  and  that  only  such  causes  of  action  may  be  joined  as  are 
capable  of  the  same  character  of  relief,  actions  ez  contractu^  not 
being  joinable  with  actions  ex  delicto,  and  actions  to  recover  for 
injuries  to  the  person,  to  property,  or  to  character  not  being  join- 
able,  where  the  state  sued  to  recover  the  penalty  assessed  upon  any 
electric  light  or  power  company,  by  Laws  of  1912,  chapter  50,  that 
should  permit  any  employee  about  its  plant  to  be  on  duty  more 
than  8  hours  in  24,  under  penalty  of  $100  fine  for  each  day's  viola- 
tion of  the  act,  the  statute  providing  that  the  suit  for  such  penalty 
may  be  instituted  in  any  court  of  the  state  having  competent  juris- 
diction, the  recovery  sought  being  for  15  violations,  separately 
stated  in  the  complaint,  the  superior  court  had  jurisdiction  of  the 
suit,  since  the  several  penalties  sued  for  were  grounded  in  the  same 
right,  the  parties  and  the  causes  of  action  the  same,  and  each 
capable  of  the  same  character  of  relief.  (Miami  Copper  Co.  v. 
State,  179.) 

3.  Action  tor  Wrongful  Death — ^Pleading — ^Defenses. — In  an  action 

by  the  personal  representative  of  a  deceased  employee  to  recover  for 
his  death,  brought  under  Civil  Code  of  1913,  title  23,  entitled 
"Injuries  Resulting  in  Death,"  commonly  known  as  Lord  Campbell's 
Act,  the  employee's  election  to  accept  compensation  under  the 
Workmen's  Compensation  Act  (Civ.  Code  1913,  tit.  14,  c.  7),  in  force 
at  the  time  of  his  death,  was  defensive  matter,  and,  if  not  raised 
by  plea  or  answer,  might  be  waived  by  the  defendant.  (Behringer 
V.  Inspiration  Cons.  Copper  Co.,  232.) 

ADMISSION. 

Statement  against  interest  by  party  to  contract    See  Eviclence,  1. 

By  infant.     See  Infants,  2. 

ADVERSE  POSSESSION. 

1.  Adverse  Possession — Requisites. — ^A  finding  of  a  jury  that  the  de- 
fendants had  been  in  possession  of  the  property  involved,  without  a 
finding  that  their  possession  was  peaceable  and  adverse,  does  not 
show  adverse  possession,  since  to  show  title  the  possession  must  be 
peaceable,  adverse,  open  and  exclusive.  (Morgan  et  aL  v.  Barrett, 
376.) 
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AFFIDAVIT. 

Of  bias  of  judge.    8ee  Judges,  4,  5. 

AGENCY. 

Special.    See  Brokers,  12. 

AMENDMENT. 

Of  pleading.     See  Limitation  of  Actions. 

APPEAL  AND  EKEOB. 

Time  of  appeal  in  conviction  for  murder.    See  Criminal  Law,  2. 

Nature  of  Remedy, 

1.  Appeal  and  Ebsob — Natuu  op  Bbmedt. — The  right  to  appeal  in 
anj  case  depends  whoUj  upon  the  statute  permitting  an  appeal  in 
such  case.  (Navajo- Apache  B.  ft  T.  Co.  et  al.  ▼.  Desmond  et  al., 
472.) 

Appellate  Jurisdiction. 

2.  Appeal  and  Erbok — Jurisdiction— Amount — "Validity  op  a  Tax, 
Impost,  Assessment,  Toll^  Municipal  Fine  ob  Statute." — ^Under 
Constitution,  article  6,  section  4,  providing  that  the  supreme  court's 
appellate  jurisdiction  shall  not  extend  to  civil  actions  at  law  for 
recovery  of  monej,  where  the  original  amount  in  controversy  does 
not  exceed  the  sum  of  $200,  unless  the  action  involves  the  "validity 
of  a  tax,  impost,  assessment,  toll,  municipal  fine,  or  statute,"  the 
last  term  refers  to  the  power  to  impose  the  tak,  or  the  power  of 
the  legislature  to  enact  the  statute  involved,  and  not  to  the  con- 
struction of  a  concededly  valid  statute  by  which  the  tax  .is  imposed, 
so  that,  in  a  civil  action  by  the  state,  under  Civil  Code  of  1913, 
paragraph  3616,  to  enforce  the  collection  of  the  license  tax  of  $10 
per  quarter  imposed  by  paragraph  3590  on  each  proprietor  of  a 
billiard- table,  where  the  validity  of  the  statute  was  conceded,  and 
the  controversy  was  whether  the  tax  required  a  payment  of  $10  a 
quarter  for  a  license  to  run  a  poolroom,  or  $10  a  quarter  for  each 
of  six  tables  in  the  room,  and  where  license  fee  for  three-quarters 
of  a  year  was  sued  for,  and  defendant  tendered  $10  per  quarter  fee, 
the  actual  amount  in  controversy  was  $160,  and  the  state's  appeal 
will  be  dismissed  on  the  court's  own  motion  for  want  of  jurisdiction. 
(State  V.  Downen,  365.) 

Appealable  Orders, 

3.  Appeal  and  Ebbob  —  Appealable  Obdees  —  "Final  Obdeb"  —  De- 

muebeb — Plea  in  Bab. — Civil  Code  of  1913,  paragraph  1227,  pro- 
vides for  an  appeal  from  (1)  final  judgments  in  actions  in  the  su- 
perior court;  (2)  from  certain  enumerated  orders;  (5)  from  orders 
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APPEAL  AND  ERROB  (Continued). 

affecting  a  substantial  right  and  determining  the  action  and  pre- 
venting judgment  from  which  an  appeal  might  be  taken.  Para- 
graph 1230  provides  that,  on  appeal  from  a  final  judgment  the  su- 
preme court  maj  review  any  intermediate  order  involving  the  merits 
and  necessarilj  affecting  the  judgment.  Paragraph  1231  requires 
the  supreme  court  to  review  all  orders  assigned  as  error  only  upon 
appeals  from  a  final  judgment.  Paragraph  509  provides  that  all 
issues  of  law  arising  on  the  pleadings  and  all  pleas  in  abatement  or 
which  do  not  go  to  the  merits  shall  be  disposed  of  by  the  court 
before  trial  on  the  merits.  In  an  action  for  an  accounting,  from 
orders  overruling  defendant's  general  and  special  demurrer  and  dis- 
allowing his  plea  in  bar,  he  appealed.  Held,  that  while  the  orders 
appealed  from  determined  the  issues  of  law  raised  by  the  pleading 
applicable  to  the  facts,  they  left  the  questions  of  fact  unsettled, 
and  were  intermediate  orders  in  contemplation  of  the  trial  on  the 
merits,  and  not  final  appealable  orders.  (Navajo-^Apache  B.  &  T. 
Co.  et  al.  V.  Desmont  et  al.,  472.) 

4.  Appeal  and  Ebbos — Decisions  Appealable — Obdeb  Qbanting  New 

Tbial. — ^Under  the  express  provisions  of  Civil  Code  of  1913,  para- 
graph 1227,  subdivision  2,  an  appeal  may  be  taken  from  an  order 
granting  a  motion  for  a  new  trial.     (Merrill  v.  Wheeler,  340.) 

Bond. 

5.  Appeal  and  Ebbo^— Appbal  Bond — ^Pabtoes  Bxquibed  to  Give  Bond. 

Under  Civil  Code  of  1913,  paragraph  1236,  providing  that  the  party 
appealing  shall  file  an  appeal  bond  or  undertaking,  paragraph  1249, 
providing  that  no  bond  shall  be  required  upon  an  appeal  by  the  state 
or  any  county  thereof,  or  by  the  corporation  commission,  tax  com- 
mission or  any  other  state  board  or  commission,  or  by  any  state  or 
county  officer  in  his  official  capacity,  and  paragraph  1250,  providing 
that  executors,  administrators,  guardians,  or  trustees  in  bankruptcy 
need  not  give  a  bond  on  appeal,  a  town  is  not  excepted  in  terms  nor 
by  implication,  from  the  general  rule  that  all  parties  appealing  shall 
give  a  bond,  and  the  exemptions,  being  in  derogation  of  the  general 
rule,  may  not  be  extended  to  include  cases  not  within  the  terms 
thereof.     (Town  of  Yuma  v.  Winn,  92.) 

6.  Appeal  and  Ebbor — Bond— Necessity. — ^Where  no  appeal  bond  or 

supersedeas  bond  or  affidavit  in  lieu  thereof  has  been  filed  and  ap- 
proved in  the  lower  court,  the  appeal  will  be  dismisseL  (Consoli- 
dated School  Dist.  V.  Enge,  559.) 

Briefs. 

7.  Appeal  and   Ebbob  —  Bbiefs  —  Revebsal  fob  Failubb  to  File.-* 

Where,  on  appeal  from  an  order  granting  a  new  trial,  appellant  filed 
a  very  comprehensive  brief,  giving  many  reasons  why  the  order  was 
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erroneous  and  citing  many  authorities  in  support  thereof,  requiring 
mueh  industry  and  independent  research  to  refute  his  position,  if  it 
could  be  refuted  at  all,  but  the  appellee,  aside  from  objecting  to 
the  court's  jurisdiction,  neither  filed  a  brief  nor  made  any  argument 
on  the  merits,  he  confessed  the  errors  assigned  by  appellant,  and 
the  order  would  be  reversed  under  Civil  Code  of  1913,  paragraph 
1266,  providing  that,  if  the  appellee  fail  to  serve  and  file  a  brief, 
the  court  may  proceed  to  determine  the  ease  upon  the  merits  or 
reverse  the  judgment  or  order  appealed  from  without  such  determi- 
nation.    (Merrill  v.  Wheeler,  349.) 

8.  Appeal  and  Ebbobt— Brisp  on  Appeal— Waiteb  op  Ebbobs. — Errors 

assigned  on  the  trial  below,  but  not  argued  in  the  brief  on  appeal, 
will  be  treated  as  waived.     (Morgan  et  aL  v.  Barrett,  376.) 

Meeord. 

9.  Appeal  and  Ebbob — Bill  op  Exceptions — Authentication. — An  in- 

strument indorsed  "Bill  of  Exceptions  and  Statement  of  Facts,"  au- 
thenticated only  by  appellant's  signature,  is  no  part  of  the  record 
and  cannot  be  considered.     (Bouse  v.  Bolen,  14.) 

10.  Appeal  and  Ebbob — Beoobd. — ^Where  the  evidence  is  not  in  the 
record,  the  only  question  for  review  is  whether  the  judgment  was 
warranted  under  the  pleadings.     (Bouse  v.  Bolen,  17.) 

11.  Appeal  and  Ebbob  —  Becobd  —  Findings — Conclusiveness.— Where 

the  evidence  taken  at  the  trial  was  not  made  a  part  of  the  record, 
the  findings  of  fact  must  be  treated  by  the  supreme  court  as  true, 
and  as  fully  supported  by  the  evidence.     (Gibson  v.  Duncan,  329.) 

12.  Appeal  and  Ebbob — Beoobd— Pebpection. — Civil  Code  of  1913,  para- 

graph 603,  requires^  the  transcript  to  be  filed  within  60  days  after 
entry  of  judgment,  or  within  such  additional  time  as  may  be  stipu- 
lated between  the  parties  or  allowed  by  the  judge.  Held  that, 
though  paragraph  1233  gives  six  months  for  the  taking  of  appeals, 
the  transcript,  to  become  part  of  the  record,  must  be  filed  within 
the  80  days  fixed.     (Piper  v.  Taylor,  351.) 

Transcript  of  Testimony, 

13.  Appeal  and  Ebbob — Tbansgeipt  op  Testimony— Authentication — 

Notice  to  Appellee. — Where  appellant  failed  to  give  appellee  no- 
tice of  the  filing  of  the  transcript  of  the  reporter's  notes  or  to  have 
them  remain  on  file  with  the  clerk  for  20  days  before  being  presented 
to  the  judge  for  authentication,  the  transcript  must  be  stricken; 
since  the  appellee  is  thereby  deprived  of  his  right  to  call  the  judge's 
attention  to  any  error  in  the  notes  before  they  are  approved. 
(Brought  V.  Minor,  23.) 

Beview. 

14.  Appeal  and  Ebbob — Beview — Scope  op  Appeal. — On  an  appeal  from 
a  judgment  and  order  denying  a  new  trial  in  forcible  entry  and  de- 
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tainer,  error  cannot  be  assigned  to  the  form  of  tbe  writ  of  restitu- 
tion issued  under  the  judgment.     (Brought  v.  Minor,  28.) 

15.  Appeal  and  Ebbob  —  Questions  Bcviewablb  —  Pbehatubb  Motion 

FOB  New  Tbial. — The  motion  for  new  trial  having  been  made  pre- 
maturely, it  is  as  though  there  had  been  none,  so  that  under  Civil 
Code  of  1913,  paragraph  1231,  on  appeal  from  the  final  judgment, 
overruling  of  the  motion  and  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  are  not  reviewable.     (Gibson  v.  McLane,  61.) 

16.  Appeal  and  Ebbobt— Questions  Beviewablr— Rulings  on  Evidkncb 

— Pbesuhptions. — Plaintiff,  complaining  on  appeal  of  the  exclusion 
of  evidence  as  against  the  objection  that  it  is  incompetent,  irrelevant 
and  immaterial,  is  entitled  to  the  benefit  of  every  inference  favor- 
able to  the  competency  of  the  evidence  that  may  be  legally  drawn 
therefrom  when  essential  to  establish  a  fact  to  support  a  recovery. 
(Hardinge  v.  Empire  Zinc  Co.,  75.) 

17.  Appeal  and  Ebbob — Review — Extent— Motion  to  Set  Aside  Ap- 

pointment or  Ouabdian  ad  Litem. — Where  the  denial  of  defend- 
ant's motion  to  set  aside  the  appointment  of  a  guardian  ad  litem 
for  the  plaintiff  was  assigned  as  error,  and  such  motion  was  not  veri- 
fied, only  the  grounds  for  the  setting  aside  of  the  appointment  ap- 
parent on  the  face  of  the  papers  were  properly  before  the  court  for 
review.     (Arizona  Eastern  R.  R.  Co.  v.  Carillo,  115.) 

18.  Appeal  and  Ebbob — Vebdict — Review. — The  weight  of  the  evidence 

is  exclusively  for  the  jury,  and  their  verdict  will  not  be  disturbed 
on  appeal.     (Leadville  Min.  Co.  v.  Hemphill,  146.) 

19.  Appeal  and  Ebbob — Review — Pbesumptions. — Where  the  evidence  is 

not  before  the  appellate  court,  it  must  be,  presumed  that  an  order 
of  the  trial  court,  granting  a  nonsuit  on  the  ground  that  the  evi- 
dence was  insufficient  to  support  the  allegations  of  the  complaint, 
was  correct.     (Piper  v.  Taylor,  351.) 

20.  Appeal  and  Ebbob — Review — Nonsuit — ^"Involuntary  Nonsuit." — 

While  under  Civil  Code  of  1913,  paragraph  519,  providing  for  vol- 
untary nonsuit,  an  "involuntary  nonsuit,"  defined  as  an  order  en- 
tered for  the  neglect  of  either  party  to  appear  or  to  present  evidence 
to  sustain  a  verdict  in  his  favor,  is  not  authorized,  the  act  of  the 
trial  court  in  entering  an  involuntary  nonsuit  against  a  plaintiff 
who  did  not  produce  sufficient  evidence  to  warrant  a  finding  in  his 
favor,  which  was  without  prejudice  to  his  right  to  commence  a  suit 
anew,  was  harmless,  though  erroneous,  for  it  gave  plaintiff  greater 
rights  than  those  to  which  he  was  entitled.     (Piper  v.  Taylor,  351.) 

21.  Appeal  and  Ebbob — Review — ^Waiver  or  Ebbobs. — ^Where  appellant 

expressly  waived  his  claim  of  appeal  as  to  certain  causes  of  action, 
they  will  not  be  considered.     (Callaghan  v.  Boyce,  433.) 

22.  Appeal  and  Ebbob — Review — Vebdict. — A  verdict  supported  by  evi- 

dence will  not  be  disturbed  on  appeal.     (Crane  v.  Franklin,  476.) 
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23.  Appxal  akd  Ebbob— Bsview — ^Vebdiot. — In  such  case,  if  there  was 

any  evidence  reasonably  tending  to  support  the  judgment  for  plain- 
tiif,  it  ought  to  be  sustained.     (Brutinel  t.  Nygren,  ^dl*X 

AMignmenU  of  Error, 

24.  Appeal  and  Error — Assignmsnts  op  Error — Objection — Waiver. 

Assignments  of  error  which  are  not  sufficiently  specific  under  the  rules 
will  nevertheless  be  considered  where  the  appellee  failed  to  comply 
with  Civil  Code  of  1913,  paragraph  1262,  providing  that  the  appellee, 
if  he  deems  the  assignments  of  error  insufficient  or  defective  in  f orm, 
shall  within  ten  days  after  the  service  of  appellant's  brief  serve  a 
written  notice  setting  forth  his  objections  to  the  assignments,  and 
thereafter  the  appellant  may  amend  his  assignments,  and  that  any 
objection  not  specified  in  the  notice  shall  be  deemed  waived  by  the 
appellee.     (Brought  v.  Minor,  28.) 

25.  Appeal  and  Error — Assignments  op  Error — Waiver — Failure  to 

Argue. — Assignments  of  error  not  argued  in  the  brief  will  be  deemed 
waived.     (Brought  v.  Minor,  28.) 

26.  Appeal  and  Error — Assignment  op  Cross-errors — ^Bight  to  As- 

sign.— Where  the  appellee  filed  no  notice  of  appeal  nor  appeal  bond, 
he  was  not  entitled  to  allege  cross-errors  upon  matters  not  connected 
with  the  part  of  the  judgment  appealed  from.  (Webster  et  al.  v. 
Parks,  383.) 

HamUeM  Error, 

27.  Appeal  and  Error — Harmless  Error— Bemarx  bt  Court. — Bebuke 

by  the  court  of  the  hesitant  manner  in  which  a  defendant  answered 
questions  on  cross-examination  will  not  be  considered  prejudicial, 
where,  without  it,  it  seems  that,  under  the  whole  evidence,  verdict 
must  have  been  for  plaintiff.     (Gibson  v.  McLane,  61.) 

28.  Appeal  and  Error — Harmless  Error — Erroneous  Instructions. — 

Where  a  correct  result  was  reached  by  the  jury,  and  another  trial 
with  a  proper  charge  could  not  change  the  result,  technical  errors 
in  the  charge  are  not  reversible.  (Leadville  Min.  Co.  v.  Hemphill, 
146.) 

29.  Appeal  and  Error — Harmless  Error. — The  filing  of  an  unneces- 

sary reply  is  a  technical  defect  which  will  not,  under  Constitution, 
article  6,  section  22,  warrant  reversaJ.     (Crane  v.  Franklin,  476.) 

30.  Appeal  and  Ebror — Harmless  Error — Order  of  Proof. — The  mere 

order  of  proof  is  not  vital,  but  is  within  the  legal  discretion  of 
the  trial  judge,  and  his  allowance  of  evidence  of  the  agent's  acts 
before  proof  of  the  agency  to  do  the  particular  act  in  question  was 
not  reversible  error.     (Brutinel  v.  Nygren,  491.) 

31.  Appeal  and  Error — Technical  Error. — Under  Constitution,  article 

6,  section  22,  forbidding  the  reversal  of  judgment  for  technical 
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error  when,  on  the  whole  cue,  substantial  justice  has  been  done, 
the  court  could  not  reverse  a  verdict  for  an  infant  plaintiff  in  an 
action  for  personal  injuries  because,  although  such  plaintiff  was 
more  than  14  years  old,  the  application,  as  permitted  by  statute,  for 
the  appointment  of  his  guardian  ad  litem  had  not  been  made  by  him 
nor  had  the  guardian  filed  his  written  consent  to  act,  until  immedi- 
ately before  the  case  was  submitted  to  the  jury.  (Arizona  Eastern 
R.  R.  Co.  Y.  OariUo,  115.) 

Invited  Error, 

32.  Appeal  and  Erbob  —  Invited  Ebbob  —  Inbisugtions. — Defendants 

may  not  complain  of  instructions  given  for  plaintiff,  substantially 
the  same  instructions  having  been  given  at  their  request.  (Gibson 
V.  McLane,  61.) 

iceverHble  Error, 

33.  Appeal  and  Ebbob  —  Pbbjudigial  Ebbob  —  Inbtbuohon — Ionobing 

Issues. — In  such  action,  an  instruction  that  the  sole  question  was 
whether  plaintiff  had  earned  a  commission  according  to  the  terms 
of  the  contract,  and  that,  if  he  had,  it  was  the  jury's  duty  to  deter- 
mine the  amount,  was  prejudicial,  as  excluding  from  the  jury's  con- 
sideration the  issue  of  the  authority  of  defendant's  special  agent  to 
employ  plaintiff,  and  in  fact  authorizing  the  jury  to  determine 
whether  they  thought  it  just  or  desirable  that  defendant  should  be 
held  liable.     (Brutinel  v.  Nygren,  491.) 

Law  of  the  Case, 

84.  Appeal  and  Ebbob— Fobmeb  Judgment— Law  or  Case. — A  judg- 
ment on  a  former  appeal  becomes  the  law  of  the  case  on  a  subse- 
quent appeaL     (Bennie  v.  Becker-Flranz  Co.,  198.) 

DismiMal  of  AppeaL 

35.  Appeal  and  Ebbob^-Dis  missal  of  Appeal— Gbounds — Failube  to 
OiVE  Notice. — Where  the  record  fails  to  show  that  notice  of  appeal 
was  given  in  open  court  and  entered  on  the  minutes  or  by  written 
notice  served  on  the  adverse  party  as  required  by  Civil  Code  of 
1913,  paragraph  1234,  the  supreme  court  has  no  jurisdiction  of  the 
appeal,  and  it  must  be  dismissed.     (Minor  v.  Brought,  27.) 

36.  Appeal  and  Ebbob — ^Dismissal — ^Lack  or  Diugence. — ^Where  judg- 

ment was  entered  July  1,  1915,  and  notice  of  appeal  filed  on  the 
following  day,  but  no  further  steps  were  taken  to  perfect  the  ap- 
peal, it  will  in  February,  1916,  be  dismissed  for  lack  of  diligence. 
(Consolidated  School  Dist.  v.  Enge,  559.) 
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ATTACHMENT. 

Attachment — Conwtions  Pbxcedent — Statutory  Provisions. — ^Under 
dyil  Code  of  1913,  paragraph  1393,  providing  that,  in  an  action 
on  any  contract  for  payment  of  money  not  fully  secured  by  mort- 
gage, plaintiff  may  obtain  an  attachment  of  property  as  security, 
a  plaintiff  suing  on  a  note,  may  obtain  an  attachment  where  the 
chattel  mortgage  given  to  secure  it  is  void,  or  where  the  mortgage,  if 
valid,  does  not  fully  secure  the  note.  (Edwards  v.  Dealers'  Ice  & 
Cold  Storage  Co.,  98.) 

BILLS  AND  NOTES. 

1.  BjLLs  AND  Notes — ^Actions — ^Pleading — Payment — SurriciENCY. — 

The  complaint  alleged  a  note  had  not  been  paid.  The  answer  averred 
that  if  the  note  ever  was  executed  and  delivered  it  had  been  fully 
paid  and  discharged.  Civil  Code  of  1913,  paragraph  419,  declares 
that  an  answer  shall  consist  of  a  concise  statement  of  facts  consti- 
tuting a  defense.  Paragraph  483  declares  that  if  defendant  desires 
to  prove  any  payment  it  shall  be  plainly  described.  Held,  that  the 
averment  of  payment  was  not  a  concise  statement  of  the  nature  of 
the  defense,  but  was  a  mere  allegation  of  the  conclusion,  and  evi- 
dence of  payment  was  not  admissible.     (Bountree  v.  Clan  ton,  107.) 

2.  Bills  and  Notes — Chattel  Mortgage — Validity  or  Note. — A  note 

and  a  chattel  mortgage  securing  it  are  independent,  and  the  loss  of 
the  security,  not  chargeable  to  the  holder  of  the  note,  does  not  pre- 
vent recovery  on  the  note.  (Edwards  v.  Dealers'  lee  &  Cold  Storage 
Co.,  98.) 

3.  Bills  and  Notes — Chattel  Mortqaoe — Validity  or  Note. — A  note, 

given  for  money  borrowed,  is  not  invalid  because  a  chattel  mortgage 
securing  it  stipulates  that  the  mortgagor  shall,  during  the  life  of  the 
mortgage,  purchase  from  the  mortgagee  all  ice,  beer  and  other  prod- 
ucts handled  and  sold  by  the  mortgagee,  which  the  mortgagor  may 
use  in  his  retail  saloon  business,  though  it  be  assumed  that  the  stipu- 
lation is  invalid  as  contrary  to  public  policy.  (Edwards  v.  Dealers' 
Ice  &  Cold  Storage  Co.,  98.) 

4.  Bills   and   Notes — ^Hou>er  in   Due  Course — Evidence. — Evidence 

held  not  to  show  that  the  holder  of  a  note  or  some  person  under 
whom  he  claimed  acquired  title  in  due  course,  as  required  by  nego- 
tiable instrument  law  ((Tiv.  Code  1913,  par.  4204),  to  authorize  a 
recovery  against  the  maker,  pleading  and  proving  failure  of  consid- 
eration and  fraud  inducing  the  execution  of  the  note.  (Peoples' 
Nat.  Bank  v.  Taylor,  215.) 

5.  Bills  and  Notes — ^"Negotiable  Instrument"— What  is. — ^A  note 

payable  to  the  maker's  own  order  in  a  specified  sum,  with  interest 
and  reasonable  attorney's  fee,  and  indorsed  by  the  maker  in  blank, 
is  a  negotiable  instrument.     (Peoples'  Nat.  Bank  v.  Taylor,  215.) 
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6.  Bills  and  Notes — Negotiable  Instruments — Conditional  Pbomiss. 

To  an  ordinary  promisaorj  note  there  was  added  a  notation  under  the 
maker't  signature,  "for  payment  under  contract  of  even  date." 
Civil  Code  of  1913,  paragraph  4146,  provides  that  a  negotiable  in- 
strument must  contain  an  unconditional  promise  or  order  to  pay  a 
sum  certain  in  money,  while  paragraph  4148  declares  that  there  may 
be  inserted  in  a  promissory  note,  without  destroying  its  negotiabil- 
ity, a  statement  of  the  transaction  which  gives  rise  to  the  instrument. 
Held,  that  as  the  instrument  was  otherwise  negotiable,  the  notation 
must  be  construed  as  a  mere  statement  or  reference  to  a  transaction 
for  the  purpose  of  identification,  and  that  the  collection  of  the  in- 
strument was  not  made  to  depend  upon  the  maker's  performance  of 
the  contract,  this  being  particularly  true  in  view  of  the  fact  that 
the  contract  called  for  the  execution  of  promissory  notes,  which  are 
always  negotiable.     (Slaughter  v.  Bank  of  Bisbee,  485.) 

7.  Bills  and  Notes — "Payable  to  Bearer." — ^A  note  payable  to  the 

maker  and  indorsed  by  him  in  blank,  which  indorsement  is  the  last 
one,  is  payable  to  bearer,  within  negotiable  instrument  law  (Civ. 
Code  1913,  par.  4154,  subd.  5),  declaring  that  an  instrument  is  pay- 
able to  bearer  when  the  only  or  last  indorsement  is  an  indorsement 
in  blank.     (Peoples'  Nat.  Bank  v.  Taylor,  215.) 

8.  Bills  and  Notes — Pleading — Payment. — The  defense  of  payment 

of  a  note  is  a  special  one,  which  must  be  specifically  pleaded  to  be 
relied  upon.     (Bountree  v.  Clanton.  107.) 

BOND. 

Appeal  bond.    See  Appeal  and  Error^  5,  6. 

BOUNDARIES. 

1.  Boundaries  —  Controlling  Elements  —  Surveys  —  Monuments.  — 

Government  monuments  of  comers,  as  placed  upon  public  lands  sur- 
veyed, control  the  calls  of  the  maps,  plats  and  field-notes.  (Gal- 
braith  v.  Parker,  369.) 

2.  Boundaries  —  Surveys  —  Monuments  —  Disappearance — Effect. — 

Where   original  United   States   monuments  indicating   the  location 
upon  the  ground  of  comers  of  a  survey  of  public  lands  have  disap- 
peared, been  lost  or  obliterated,  in  the  absence  of  evidence  as  to  the  | 
proof  of  their  original  location  the  plat  of  the  survey  and  field-notes  j 
and  the  calls  are  determinative  of  the  rights  of  the  parties  in  bound- 
ary disputes.     (Galbraith  v.  Parker,  369.) 
8.  Boundaries — Surveys — Apportionment   of  Discrepancies. — Where 
excesses  or  deficiencies  occur  in  the  area  of  lands  laid  out  by  pub- 
lic survey,  such  discrepancies  must  be  apportioned,  and  the  inac- 
curacies in  the  original  survey  equally  distributed  between  the  own- 
ers of  the  land.     (Galbraith  ▼.  Parker,  369.) 
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BRIEFS. 

Beyersal  for  failure  to  file  brief  on  appeal.    See  Appeal  and  Error,  7. 

BROKERS. 

1.  Bboksbs — Action  for  Commissions — Evidence. — As,  if  the  contract 

of  a  broker  with  the  sellers  of  cattle  was  not,  as  alleged  by  him,  that 
they  should  pay  him  for  effecting  a  sale,  but,  as  alleged  by  them, 
that  they  should  pay  him  if  he  gave  them  a  "square  deal"  in  classify- 
ing the  cattle,  he  could  not  recover,  not  only  because  such  contract, 
if  intended  to  give  defendants  an  advantage  over  the  buyers,  would 
be  invalid,  but  also  because  it  would  not  be  the  contract  sued  on, 
evidence  offered  by  defendants  as  to  plaintiff  not  executing  the  con- 
tract alleged  and  testified  to  by  them  was  immaterial.  (Gibson  v. 
McLane,  61.) 

2.  Bbokebs — Action  roB  Commissions — ^Instbuctions. — In  an  action 

by  one  employed  by  defendant's  special  agent  to  sell  defendant's 
drug-store,  where  the  issue  was  whether  defendant  had  authorized 
the  special  agent  to  employ  plaintiff  at  her  expense,  the  jury  should 
have  been  instructed  to  find  a  verdict  for  the  defendant,  if  such 
employment  was  not  so  authorized,  unless  the  employment,  if  un- 
authorized, was  ratified  by  the  principal.     (Brutinel  v.  Nygren,  491.) 

3.  Bbokebs — ^Action  toe  Compensation — Question  of  Law  ob  Fact. — 

In  an  action  to  recover  for  effecting  the  sale  of  defendant's  prop- 
erty, where  the  inferences  to  be  reasonably  drawn  from  the  undis- 
puted facts  were  such  that  men  might  not  reasonably  differ  concern- 
ing them,  the  question  was  one  of  law  for  the  court.  (Brutinel  v. 
Nygren,  491.) 

4.  Bbokebs — Commissions — When  Eabned. — ^A  broker  employed  to  pro- 

cure a  purchaser  at  a  price  to  be  fixed  by  the  principal  when  he  and 
the  prospective  purchaser  meet  performs  his  duty  when  he  procures 
a  customer  who  enters  into  a  contract  with  the  principal  to  pur- 
chase, though  the  principal  effected  a  sale  without  the  aid  of  the 
broker.     (Leadville  Min.  Co.  v.  Hemphill,  146.) 

5.  Bbokebs — Commissions — When   Eabned. — Where  a  principal  em- 

ploys two  or  more  brokers  to  make  a  sale  of  his  property,  and  the 
brokers  act  independently  and  with  knowledge  of  the  fact,  the  ono 
who  first  completes  a  sale  is  entitled  to  the  commission,  though  the 
other  brokers  may  have  rendered  services  contributing  to  the  final 
result.     (Leadville  Min.   Co.  v.  Hemphill,  146.) 

6.  Bbokebs — Commissions — ^When  Eabned. — ^A  broker  employed  to  pro- 

cure for  a  commission  a  customer  with  whom  the  principal  could 
enter  into  an  option  contract  for  the  purchase  of  property  need 
only,  to  recover  the  commission,  be  the  procuring  cause  of  negotia- 
tions resulting  in  a  binding  eontractw  (Leadville  Min.  Co.  v.  Hemp- 
hiU,  146.) 
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7.  BKOKXKS — CONTSAOT  TOE  COMMISSION — InCIDBMTAL  AND  ADDITIONAL 

AoREEMENT — EVIDENCE. — Evidence,  in  an  action  by  a  broker  for 
commi88ion0  for  Belling  defendants'  cattle,  held  to  authorize  submis- 
sion  to  the  jurj  of  the  question  of  any  agreement  of  plaintiff  that, 
if  he  received  and  classified  the  cattle  for  the  buyer,  he  would,  in  so 
doing,  treat  the  sellers  fairly,  being  only  incidental  and  additional 
to  the  main  contract  to  pay  plaintiff  a  certain  commission  for  effect- 
ing a  sale.     (Gibson  v.  McLane,  61.) 

8.  Bbokebs — Oontbagt — ^Bight  or  Bboovebt — Incidental  and  Addi- 

tional Agreement. — If  the  agreement  of  defendants  was  to  pay 
plaintiff,  a  broker,  a  commission  for  finding  a  buyer  for  their  cattle, 
and  not  for  extending  favors  to  them  in  receiving  and  classifying 
the  cattle  for  the  buyer,  plaintiff'^  agreement  to  do  the  latter  thing, 
being  only  incidental,  and  without  consideration,  would  not  defeat 
recovery  on  the  agreement  for  a  commission  for  selling,  founded  on 
a  legal  and  valuable  consideration.  (Gibson  v.  McLane,  61.) 
V.  Bbokebs  —  Employment — Oontracts  —  Bights  of  Parties.  —  A 
broker  employed  to  procure  for  a  commission  a  customer  with  whom 
the  principal  would  enter  into  an  option  contract  on  such  terms  as 
might  be  agreed  on  between  the  principal  and  the  customer  need  not 
consummate  a  deal,  and  where  the  principal  employed  another 
broker  to  consummate  a  trade  with  the  customer  procured  by  the 
former  broker  the  principal  was  liable  for  double  commissions. 
(LeadvlUe*Min.  Co.  v.  Hemphill,  146.) 

10.  Bbokebs  —  Natube  or  Agreement  —  Compensation  op  Bbokrb — 

''Real  Pbopertt" — "Peopeett" — "Otheb  Pbopebty." — Under  Civil 
Code  of  1913,  paragraph  3272,  subdivision  7,  providing  that  no  ac- 
tion shall  be  brought  on  an  agreement  employing  an  agent  or  broker 
to  purchase  or  sell  real  estate,  mines  or  other  property  for  compen- 
sation or  a  commission  unless  the  agreement  or  some  memorandum 
thereof  shall  be  in  writing  and  signed  by  the  parties  to  be  charged, 
and  paragraph  5552,  defining  ''real  property"  as  coextensive  with 
lands,  tenements  and  hereditaments  and  "property"  as  including 
both  real  and  personal  property,  the  words  "other  property,"  in 
paragraph  3272,  include  personal  property,  and  no  action  can  be 
brought  on  an  agreement  employing  a  broker  to  purchase  or  sell 
either  real  or  personal  property  unless  in  writing.  (McMurran  y. 
Duncan,  552.) 

11.  Bbokebs — Operation  or  Statutes — ErPECT  or  Pebpobmanob.— That 

an  oral  contract  employing  a  broker  to  sell  property  has  been  fully 
performed  by  the  broker  does  not  entitle  him  to  recover  thereon. 
(McMurran  v.  Duncan,  552.) 

12.  Bbokebs — Special  Agency — Delegation  or  Authobity. — An  agent 
employed  to  manage  a  drug-store,  and  during  the  course  of  such  em- 
ployment specially  authorized  to  offer  it  for  sale,  while  impliedly 
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authorized  to  do  all  the  acts  naturally  and  ordinarily  done  in  bucV 
cases,  had  no  implied  authority  to  employ  a  subagent  to  sell  the  drug- 
store, goodwill  and  fixtures  at  the  expense  of  his  principal,  as  such 
aet  was  not  naturally  and  ordinarily  done  in  such  cases,  in  the  ab- 
sence of  any  custom  or  course  of  dealing  between  the  parties  justify- 
ing the  extension  of  the  agency  to  include  such  power.  (Brutinel  v. 
Nygren,  491.) 

CANCELLATION  OP  INSTBUMENTa 

!•  Gancellatiou  of  Instkukknts — Ground  fob  Cakcxllation. — ^Where 
the  consideration  for  a  note  and  mortgage  wholly  failed,  the  mort- 
gagor is,  the  instruments  remaining  in  the  possession  of  the  mort- 
gagee, entitled  to  their  cancellation,  notwithstanding  the  parol  eyi- 
dence  rule  and  the  fact  that  such  documents  import  a  consideration. 
(Bouse  V.  Bolen,  14.) 

2.  Cancellation  of  Insteumbnts — Neobssabt  Pabties. — ^Where  plain- 
tiffs alone  had  executed  a  note  secured  by  a  mortgage,  they  could 
maintain  a  suit  to  cancel  the  instruments,  consideration  having  failed, 
without  joining  others  interested  in  the  mortgaged  property.  (Bouse 
▼,  Bolen,  14.) 

OABBIEB8. 

Cabbtkbs — Actions  fob  Fbeioht — Pabtibs — Initial  Cabbieb. — In  an 
action  by  the  terminal  carrier  for  freight  charges  on  a  shipment  of 
livestock,  including  charges  advanced  by  it  to  the  initial  carrier, 
where  the  shipper  claimed  that  the  stock  was  injured  by  the  negli- 
gence of  the  initial  carrier,  the  initial  carrier  is  not  a  necessary 
party.     (Arizona  Eastern  B.  B.  Co.  y.  Stewart,  227.) 

CEBTIOBABL 

Cebtiobabi — Judicial  Pbocebdinqs — ^Boabd  of  Supebvisobs — Statutes. 
Civil  Code  of  1913,  paragraph  1822,  provides  that  whenever  two- 
thirds  of  the  taxable  inhabitants  of  any  town  containing  a  popu- 
lation of  500  or  more,  shall  present  their  petition  to  the  board  of 
county  supervisors,  and  the  supervisors  shall  be  satisfied  that  two- 
thirds  of  the  taxable  inhabitants  have  signed  such  petition,  they  may, 
by  an  order  of  record,  incorporate  such  town.  Paragraph  1495  pro- 
vides that  the  writ  of  certiorari  shall  be  granted  where  an  inferior 
tribunal  or  board  exercising  judicial  functions  has  exceeded  its  juris- 
diction, and  there  is  no  appeal  nor  any  plain,  speedy  or  adequate 
remedy.  Eeld^  that  the  writ  could  not  be  used  to  review  the  action 
of  a  board  of  supervisors  in  incorporating  a  town,  since  such  action 
was  not  judicial,  but  was  an  exercise  of  legislative  or  ministerial 
functions;  and  that  Civil  Code,  title  6,  chapter  8,  providing  that  the 
attorney  general  or  county  attorney  might  institute  quo  warranto 
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CEBTIOBABI  (Continued). 

against  a  corporation  usurping  any  franehiM,  and  tkat  on  their  re- 
fusal to  do  so,  any  person,  upon  leave  of  the  court  might  brin^r  the 
action,  provided  a  complete  and  ample  remedy  for  any  usurpation  of 
the  municipal  franchise.     (Faulkner  v.  Board  of  Supervisors,  139.) 

CHATTEL  MOBTGAGE. 

Securing  promissory  note.    See  Bills  and  Notes,  2,  8« 

COMMISSIONS. 

Of  brokers,  when  earned.     See  Brokers,  4,  5,  (L 

Contract  for.    See  Brokers,  7,  8,  9. 

COMPLAINT. 

Bequisites  of.    See  Pleading,  1. 

Sufficiency  of  in  replevin.    See  Beplevin. 

In  action  for  breach  of  contract.    See  Waters  and  Watercourses,  1. 

OOMPBOMISE  AND  SETTLEMENT. 

Liquidated  and  unliquidated  demands.    See  Accord  and  Satisfaction,  2. 

CoMPBOMiSE  AND  SsTTLEKSNT — Eftect  OF  Samx. — Where,  though  an 
equal  division  of  the  crops  was  agreed  on,  plaintiff  declined  to  ac- 
cept a  share  of  the  crops  in  payment  for  his  services,  he  may  recover 
their  monetary  value.     (Crane  t.  Franklin,  476.) 

CONSIDERATION. 

Failure  of,  ground  for  cancellation  of  mortgage.  See  Cancellation  of 
Instruments,  1. 

CONSTITUTIONAL  LAW. 

1,  CONSTITUTIONAL   LAW — ^CONSTEUCTION    OF   CONSTITUTION — PROVISION 

Adopted  fbom  Federal  Statute.— Constitution,  article  23,  section 
1,  as  amended  in  1915,  providing  that  "ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  liquor  or  liquors  of  whatever  kind  shall  not  bo 
manufactured  in  or  introduced  into  the  state  of  Arizona  under  any 
pretense,''  and  providing  the  penalty  for  its  violation,  having  been 
borrowed  verbatim  as  far  as  practicable  from  Bevised  Statutes  of 
the  United  States,  section  2139,  may  reasonably  be  given  the  con- 
struction applied  by  the  courts  of  the  United  States  to  the  federal 
statute.     (Brown  v.  State,  314.) 

2.  Constitutional  Law — Equal^  Pbotbction  or  Law — Deputation. — 

Penal  Code  of  1913,  paragraph  717,  declares  that  no  female  shall 
be  employed  or  permitted  to  work  in  any  hotel,  mercantile  estab- 
lishment, etc.,  more  than  8  hours  in  any  one  day  or  more  than  50 
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CONSTITUTIONAL  LAW  (Continued). 

hours  in  any  one  week,  provided  that  at  least  one  hour  for  meals 
shall  be  allowed  during  the  working  period,  and  that  the  eight- hour 
period  of  work  shall  be  performed  within  a  period  of  12  hours,  the 
period  of  12  hours  during  which  such  labor  must  be  performed  not 
to  be  applicable  to  railroad  restaurants.  Section  718  declares  that 
the  employment  of  any  female  in  any  place  or  establishment  at  any 
time  other  than  those  of  the  posted  hours  of  labor  shall  be  prima 
fade  evidence  of  a  violation  of  the  act;  while  section  719  declares 
that  every  employer  shall  post  in  a  conspicuous  place  in  every  room* 
a  printed  notice  stating  the  hours  of  commencing  and  stopping  work, 
the  time  allowed  for  meals,  and  the  maximum  number  of  hours  any 
female  employee  is  permitted  to  work  in  any  one  day.  Section  720 
makes  a  violation  a  misdemeanor  and  fixes  the  punishment.  Held, 
that  the  exemption  of  railroad  restaurants  or  eating-houses  located 
upon  railroad  rights  of  way  and  operated  by  or  under  contract  with 
any  railroad  company  from  the  application  of  that  provision  of  the 
statute  which  requires  the  eight  hours  of  labor  to  be  performed 
within  a  period  of  twelve  hours,  and  the  fact  that  railroad  eating- 
houses  may  distribute  the  working  period  throughout  the  entire  24 
hours  while  other  hotels  and  eating-houses  must  confine  the  eight 
hours'  working  period  to  a  period  of  twelve  hours,  does  not  deprive 
those  hotels  and  eating-houses  not  located  on  a  railroad  right  of 
way  and  operated  by  or  under  contract  with  a  railroad  company  of 
the  equal  protection  of  the  laws  in  violation  of  Constitution  of  the 
United  States,  amendment  14,  and  Constitution  of  Arizona,  article  2, 
section  4,  since  the  employers  in  any  event  are  only  requiring  8 
hours'  service  of  their  employees,  and  the  employer  is  not  interested 
in  the  employees'  hours  of  rest.  (State  v.  Dominion  Hotel,  Inc., 
267.) 

3.  Constitutional  Law — Mortgages — Impaiekent  of  Obuoation  or 
Contracts — Remedy. — Civil  Code  of  1913,  paragraph  4113,  provid- 
ing that  all  mortgages,  notwithstanding  any  provision  contained 
therein,  shall  be  foreclosed  by  action,  is  remedial  and  valid,  though 
changing  the  remedy,  sO  long  as  it  does  not  impair  the  obligation  of 
contracts.     (Schwertner  v.  Provident  Mut.  B,  L.  Ass'n.,  93.) 

4.  Constitutional  Law — Powers  op  Courts — Control  op  Legisla- 

ture.— That  a  decision  compelled  by  provisions  of  a  statute  is  harsh 
does  not  aifect  the  obligation  of  the  court  to  render  it,  the  remedy 
being  with  the  legislature.     (Webster  et  al.  v.  Parks,  383.) 

5.  Constitutional  Law — Province  op  Judiciary. — A  contention  that 
an  annual  continuing  appropriation  of  public  revenue  is  dangerous 
and  tends  to  open  the  doors  to  extravagance  is  addressed  to  the 
policy  of  the  law,  and  cannot  be  Considered  by-  the  court  on  the 
elaim  that  such  appropriation  ia  onconstitutionaL  (Callaghan  v. 
Boyce,  433.) 

XVII  Aris.— 47 
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CONSTITUTIONAL  LAW  (Continued). 

6.  Constitutional  Law  —  Self-executino  Pbovisioks  —  Board  of 
Equauzation — Appeal — Constitutional  Pbovisions.  —  Constitu- 
tion, article  6,  section  4,  giving  the  supreme  court  appellate  juris- 
diction in  all  actions  and  proceedings,  except  in  civil  actions  at  law 
for  recovery  of  money  or  personal  property  where  the  original 
amount  in  controversy  and  the  value  of  the  property  does  not  ex- 
ceed $200,  unless  the  action  involves  the  validity  of  a  tax,  etc., 
while  conferring  an  appellate  jurisdiction  which  the  legislature  can- 
not take  away,  is  not  self -executing,  but  may  lie  dormant,  and,  in 
the  absence  of  legislative  provisions  defining  the  procedure  or  method 
of  bringing  it  before  the  court,  gives  the  supreme  court  no  juris- 
diction of  a  county's  appeal  from  a  final  judgment  of  a  county  supe- 
rior court,  reducing  an  assessment  of  the  board  of  equalization  by 
$157.     (Mohave  County  v.  Stephens,  165.) 

7.  Constitutional  Law — Specul  Immunities. — Nor  does  such  exemp- 

tion of  railroad  restaurants  or  eating-houses  from  the  provision  of 
the  statute  requiring  the  eight  hours  of  labor  to  be  performed 
within  a  period  of  twelve  hours  render  such  statute  invalid  as  grant- 
ing railroad  eating-houses  and  restaurants  special  immunities  con- 
trary to  Constitution  of  Arizona,  article  2,  section  13,  declaring 
that  no  law  shall  be  enacted  granting  to  any  citizens  immunities 
which  shall  not  on  the  same  terms  belong  to  all  citizens.  (State 
v.  Dominion  Hotel,  Inc.^  267.) 

CONTEMPT. 

Contempt— When  Purged. — The  court  may,  in  a  proper  case,  accept 
the  disavowal  of  intentional  misconduct  of  one  in  contempt  of  court 
for  disobedience  to  its  order,  bm  purging  the  contempt.  (State  ▼• 
Sims,  410.) 

CONTINUANCE. 

See  Criminal  Law,  8,  9,  25. 

Of  motion  for  new  trial.    See  New  Trial,  4. 

CONTRACTS. 

Impairment  of  obligation  of.    See  Constitutional  Law,  8. 

Of  municipal  corporations.     See  Municipal  Corporations,  2,  3,  4. 

Conveyance  of  interest  in  options.     See  Corporations,  1. 

Ratification  of,  by  corporation.     See  Corporations,  2. 

For  stock  subscription.    See  Corporations,  10. 

Reduction  of  damages  for  breach  of.     See  Damages. 

Construction  of,  by  party  thereto.     See  Evidence,  1. 

Of  infantiy  voidability.     See  Infants,  5. 
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OONTRACTS  (Continued). 

!•  OONTBACTS — ^BUILDINQ   CONT&AGTS — NONPATKBNT   OF   INSTALLMENTS 

— ^EiTEGT. — The  mere  refusal  of  one  employing  a  contractor  to  pay 
an  installment  due  under  the  contract  stipulating  for  periodical  pay- 
ments as  the  work  progressed  on  estimates  of  the  work  done  is  not 
a  breach  of  a  condition  precedent  or  a  prevention  of  performance, 
and  the  contractor  abandoning  the  work  may  not  recover  on  the  con- 
tract for  profits.     (Greenlee  County  v.  Cotey,  542.) 

2.   CONTiUCTS — ^BUILOINO  CONT&IGTS — NONPAYMENT  07  INSTALLMENTS — 

KrFECT. — The  remedy,  if  any,  of  contractor  abandoning  the  work  on 
failure  of  the  owner  to  pay  an  installment  due  under  the  contract 
is  on  a  quantum  meruit,  and  not  on  the  contract.  (Qreenlee  County 
V.  Cotey,  542.) 

CORPORATION  COMMISSION. 

Mandamus  will  lie  to  review  action  of.    See  Mandamus^  1. 

CORPORATIONS. 

1,  CoBPOBATioNB— Contracts — Conviyakobs — Constbuctiom — **Owneb- 

SHIP" — ^**OwNEE." — A  corporation,  acquiring  options  for  the  pur- 
chase of  mining  properties,  transferred  to  a  stockholder  an  undivided 
interest  in  the  options,  '^subject  ...  to  the  control,  handling  and 
disposal  by"  the  remaining  stockholders.  Letters  between  the  stock- 
holders indicated  that  the  stockholder  purchasing  the  interest  under- 
stood that  he  was  to  have  no  control.  Held,  that  the  transfer  did 
not  vest  any  title,  for  the  reason  that  one  who  has  no  right  to  con- 
trol, handle,  or  dispose  of  a  thing,  cannot  be  considered  its  "owner," 
because  an  essential  attribute  of  "ownership"  is  the  right  to  control, 
handle  and  dispose.     (Hardinge  v.  Empire  Zinc  Co.,  75.) 

2.  Corporations — Inteelockino  Dibectoratr—Ratifioation  or  Con- 
T&ACTS. — A  smelting  company  contracted  with  a  mining  company 
to  make  advances  to  it,  to  be  paid  by  the  mining  company  out  of 
the  first  net  proceeds  of  the  ores  of  the  mining  company  treated  by 
the  smelting  company.  Thereafter,  at  a  time  when  two  of  the 
smelting  company's  directors  were  directors  of  the  mining  company, 
which  had  five  directors,  and  when  the  board  of  directors  of  the 
mining  company  were  under  the  control  of  the  directors  of  the 
smelting  company,  the  mining  company  gave  a  note  for  the  ad- 
vances, which  was  afterward  renewed  and  secured  by  a  mortgage. 
There  was  no  intimation  that  the  smelting  company's  control  of  the 
mining  company's  board  of  directors  was  obtained  by  undue,  un- 
fair or  fraudulent  means,  and  when  the  renewal  note  was  given, 
none  of  the  directors  of  the  smelting  company  were  directors  of  the 
mining  company.  Held,  that  the  renewal  of  the  original  indebted- 
ness by  a  board  of  directors  entirely  disconnected  with  the  smelt- 
ing company  was  a  ratification  of  the  indebtedness,  especially  in 
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the  absence  of  any  showing  that  sneh  board  was  not  in  full  posses- 
sion of  all  the  facts  and  circumstances  surrounding  the  original 
transaction,  as  contracts  which  are  merely  voidable,  because  con- 
trary to  good  conscience  or  equity,  may  be  ratified  and  thus  estab- 
lished.    (Gould  Copper  Min.  Co.  v.  Walker  et  al.,  332.) 

3.  Corporations — Inteblocking  Dibbctobati — Validity  or  Contracts. 

Corporations  having  the  same  directors  may  make  contracts  with 
each  other;  and,  when  they  are  entirely  honest  and  fair,  the  courts 
will  enforce  them.     (Gould  Copper  Min.  Co.  v.  Walker  et  aL,  332.) 

4.  Corporations — Stock    Subscription    Contracts — Fraud. — A    con- 

tract to  subscribe  for  the  stock  of  a  corporation,  induced  by  fraudu- 
lent representations  of  the  value  of  the  assets  of  the  corporation  and 
relied  on  by  the  subscriber,  executing  a  note  for  the  price,  may  be 
rescinded  and  the  note  repudiated  because  of  failure  of  considera- 
tion.    (People's  Nat.  Bank  v.  Taylor,  215.) 

6.  Corporations — Stock  Subscription  Contracts — Fraud. — Evidence 
held  to  justify  a  finding  that  one  was  induced,  by  fraudulent  repre- 
sentations of  the  value  of  the  assets  of  a  corporation,  to  subscribe 
for  stock  and  give  a  note  for  the  prico.  (People's  Nat.  Bank  v. 
Taylor,  215.) 

6.  Corporations — Stock  Subscbiption  Contracts — ^Performance. — A 
contract  to  subscribe  for  stock  of  a  corporation  is  not  performed  by 
the  issuance  of  stock  of  a  subsequent  corporation,  acquiring  the 
assets  of  the  former  corporation.  (People's  Nat.  Bank  v.  Taylor, 
215.) 

COUNTIES. 

1.  Counties — ^Fiscal  Management — ^Remedisb  of  Taxpayers — Good 

Faith  op  Board.— Under  Civil  Code  of  1901,  paragraph  955,  provid- 
ing that  when  supervisors  without  authority  of  law  order  money 
paid  from  the  county  treasury,  they  or  the  party  in  whose  favor  the 
order  is  made  shall  be  responsible  for  the  money  and  a  penalty  of 
20  per  cent,  it  is  immaterial  that  the  board  acted,  in  so  paying  out 
money,  in  a  judicial  matter,  or  that  its  members  were  acting  in  good 
faith;  the  only  requisite  to  recovery  being  that  the  money  shall  have 
been  paid  "without  authority  of  law."     (Webster  et  al.  v.  Parks,  383.) 

2.  Counties — Fiscal  Management — ^Remedies  of  Taxpayers — Merk 

Irregularities — "Payment  Without  Authority  of  Law." — Civil 
Code  of  1901,  paragraph  955,  providing  that  the  board  of  super- 
visors shall  be  liable  for  amounts  paid  out  without  authority  of  law 
and  for  a  penalty  thereon  of  20  per  cent,  should  not  be  applied  to 
cases  where  money  is  paid  out  due  to  a  mere  irregularity  which 
causes  no  injury  to  the  county  or  the  taxpayers.  (Webster  et  &L  v. 
Parks,  383.) 
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3.  Counties  —  Fiscal  Manaoemknt  —  Oonventions — Expenses — ^Pow- 

XBS  or  BoAKD. — It  is  beyond  the  power  of  the  board  of  supervisors 
to  pay  the  expenses  of  a  representative  to  a  good  roads  convention, 
in  spite  of  Civil  Code  of  1901,  paragraph  1171,  subdivisions  9  and 
10,  making  county  charges  all  contingent  expenses  necessarily  in- 
curred for  the  benefit  of  the  county,  and  all  sums  directed  to  be 
raised  and  paid  by  law,  and  paragraph  959,  subdivision  3,  giving 
the  board  power  to  make  contracts  necessary  to  the  exercise  of  its 
powers,  and  money  so  paid  may  be  recovered  on  suit  of  a  taxpayer 
under  Civil  Code  of  1901,  paragraph  955,  providing  that  moneys 
paid  out  by  the  board  of  supervisors  without  authority  of  law,  to- 
gether with  20  per  cent  penalty  thereon,  are  recoverable  in  the 
action  of  the  taxpayer  against  the  supervisors.  (Webster  et  al.  t. 
Parks,  383.) 

4.  Counties — Offigebs — Clerk  of  Boabd  of  Supebvisoes— Additional 

Compensation — "Payment  Without  Authoeitt  of  Law." — Under 
Laws  of  1905,  chapter  11,  providing  that  county  officers  shall  re- 
ceive the  statutory  compensation  and  no  other.  Civil  Code  of  1901, 
paragraph  2626,  fixing  a  definite  salary  for  the  clerk  of  the  board 
of  supervisors.  Civil  Code  of  1901,  paragraph  3882,  providing  that 
the  board  of  supervisors  shall  cause  a  true  copy  of  the  assessment- 
roll  to  be  made  and  styled  a  duplicate  assessment-roll,  and  Civil 
Code  of  1901,  paragraph  970,  providing  that  the  clerk  of  the  board 
must  perform  all  duties  required  by  law  or  any  rule  or  order  of  the 
board,  the  granting  of  additional  compensation  to  the  clerk  for  pre- 
paring a  duplicate  assessment-roll  was  a  payment  of  money  without 
authority  of  law,  for  which  the  taxpayer  can  recover.  (Webster  et  al. 
V.  Parks,  383.) 

6.  Counties — Officers — Clerk  of  Supervisors — Additional  Compen- 
sation— Recovery— -Defenses — Pleading. — Where  it  appeared  that 
money  was  illegally  paid  as  additional  compensation  to  the  clerk  of 
the  board  of  supervisors  for  preparing  a  duplicate  assessment-roll, 
the  fact  that  he  was  acting  as  agent  in  the  collection  for  another 
who  actually  prepared  the  roll,  if  not  pleaded,  cannot  be  offered  in 
evidence,  where  the  answer  was  a  demurrer  and  general  denial. 
(Webster  et  al.  v.  Parks,  383.) 

6.  CbuNTiES — Public  Buildings  —  Construction  —  Compensation  of 
Architect. — Under  Civil  Code  of  1901,  paragraph  3560,  providing 
that  the  board  of  supervisors  shall  secure  plans  and  specifications 
for  county  buildings  and  advertise  for  same,  stating  the  amount  of 
premium  to  be  awarded  to  the  architect,  paragraph  3561,  providing 
that  before  an  award  of  a  premium  to  the  architect  shall  be  made 
the  board  shall  require  of  him  a  bond  upon  certain  conditions,  and 
paragraph  3562,  providing  that  all  contracts  entered  into  in  viola- 
tion of  the  last  section  are  null  and  void,  the  payment  to  the  archi- 
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tect  of  the  premium  before  requiring  a  bond  of  him  is  a  mere  ir- 
regularity insuiBcient  to  show  a  payment  in  violation  of  law,  so  that 
the  taxpayer  eannot  recover  therefor.  (Webster  et  al.  v.  Parks, 
383.) 
7.  Counties — Salabiss — Wabrants — Obugation  of  C6unty  Board  op 
SlTPEBVisoBS. — Where  a  county  assessor  was  not  indebted  to  the 
county  in  any  sum,  and  he  had  faithfully  performed  the  duties  of 
his  office,  the  board  of  supervisors  could  exercise  no  discretion  or 
judgment  as  to  his  salary  fixed  by  law,  but  they  must  draw  warrants 
against  the  county  treasurer  for  the  salary  fixed  by  law.  (Phillips 
▼.  County  of  Graham,  208.) 

COURTS. 

1.  Courts — Arizona  Supeeme  Court — ^Jurisdictional  Amount. — The 

notice  of  protest,  on  appeal  from  the  ruling  of  the  board  of  equal- 
ization to  the  superior  court  in  a  proceeding  to  reduce  an  assess- 
ment for  taxation,  must  set  forth  the  reasons  why  appellant  objects, 
and  state  the  amount  he  considers  as  excessive,  or  wherein  it  is  erro- 
neous. The  protest  was  against  the  payment  of  taxes  for  1914  aa 
levied  or  assessed  by  the  county,  and  on  appeal  the  levy  was  re- 
duced from  $484  to  $326,  a  reduction  of  $157,  whereupon  the  county 
appealed  to  the  supreme  court.  Held  that,  as  the  validity  of  the 
tax  was  not  and  could  not  be  questioned,  but  only  the  value  or 
quantity  of  the  property  assessed,  the  appeal  was  not  within  the 
exception  permitting  the  appeal  to  the  supreme  court  where  the 
amount  does  not  exceed  $200  unless  involving  the  validity  of  a  tax 
or  assessment,  but  that,  as  the  whole  assessment  of  $484  was  ques- 
tioned, the  amount  in  dispute  brought  the  appeal  within  the  supreme 
court's  jurisdiction.     (Mohave  County  v.  Stephens,  165.) 

2.  Courts — Jurisdiction — Amount— Joinder  op  Causes. — Constitution, 

article  6,  section  9,  provides  that  the  number  of  justices  of  the 
peace  shall  be  provided  by  law,  and  that  their  jurisdiction  shall  not 
trench  on  that  of  any  court  of  record,  except  that  they  shall  have 
concurrent  jurisdiction  with  the  superior  court  where  the  amount  of 
damage  claimed  does  not  exceed  $200.  Article  6,  section  6,  pro- 
vides that  the  superior  court  shall  have  original  jurisdiction  in  all 
cases  in  which  the  demand  or  the  value  of  the  property  amounts  to 
$200  exclusive  of  interest  and  costs.  The  state  sued  a  corporation 
in  the  superior  court  to  recover  penalties  aggregating  $1,500  for  15 
violations  of  Laws  of  1912,  chapter  50,  forbidding  any  corporation 
operating  an  electric  light  or  power  plant  to  permit  any  employee 
about  its  plant  to  be  on  duty  more  than  eight  hours  a  day.  Held^ 
that  the  superior  court  had  jurisdiction,  although  the  individual 
penalty  assessed  for  each  violation  was  within  the  jurisdictional 
limit  of  justice  courts,  since  to  exclude  the  jurisdiction  of  the  su- 
perior court  the  grant  of  jurisdiction  to  another  court  must  be  ex- 
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elnsiTo  and  not  merely  eoncnrrent.  (Miami  Copper  Co.  v.  State, 
179.) 
8.  Courts — Precedents  —  Previous  Decisions — Dicta. — Although  in 
deciding  a  ease  a  court  maj  by  mere  dicta  give  a  construction  to  a 
statute,  its  statement  is  nevertheless  a  part  of  the  history  of  the 
statute  and  a  guide  to  its  meaning.     (Brown  v.  State,  314.) 

CBIMINAL  LAW. 
Appeal  and  Error, 

1.  Criminal  Law — Afpeax/— Harmless  Eebo»— Mistake  in  Copt  or 

Indictment. — Penal  Code  of  1913,  section  1002,  provides  that  a  cer- 
tified copy  of  the  pleadings  and  proceedings  must  be  transmitted  to 
the  court  to  which  the  action  is  removed.  Section  939  provides  that  . 
the  precise  time  at  which  an  offense  was  committed  need  not  be 
alleged,  but  that  it  may  be  alleged  to  have  been  committed  at  any 
time  before  the  finding  or  filing  the  indictment,  unless  time  is  a 
material  ingredient  of  the  offense.  Section  177  provides  that  to 
make  a  killing  either  murder  or  manslaughter  the  party  must  die 
within  a  year  and  a  day  after  the  stroke  received,  or  the  cause  of 
death  administered,  and  that  the  whole  of  the  day  on  which  the  act 
was  done  shall  be  reckoned  the  first.  An  indictment  alleged  that  a 
homicide  was  committed  on  February  21,  1909,  and  the  evidence 
showed  that  deceased  received  the  fatal  stroke  on  or  about  that  date 
and  died  immediately.  In  the  copy  of  the  indictment  transmitted 
on  change  of  venue,  the  date  was  stated  as  February  21,  1908. 
Accused  took  no  steps  to  have  the  copy  corrected,  and  it  did  not 
appear  whether  the  discrepancy  was  discovered  before  or  during  the 
trial.  Held,  that  accused's  rights  were  in  no  manner  prejudiced  by 
the  discrepancy.     (Boberta  v.  State,  159.) 

2.  Criminal  Law — Appeal  and  ERror— Time  of  Appeal. — The  right  to 

appeal  being  purely  statutory,  and  conferring  no  jurisdiction  on  the 
supreme  court  where  not  exercised  within  the  time  prescribed,  juris- 
diction was  not  conferred  by  attempting  to  appeal  from  a  convic- 
tion for  murder  after  the  statutory  time,  notwithstanding  Penal 
Code  of  1913,  paragraph  1164,  providing  that  no  appeal  to  the 
supreme  court  shall  be  dismissed  if  sufficient  matter  or  substance  be 
contained  in  the  record  to  enable  the  court  to  decide  the  case  on 
iU  merits.     (Villalobo  v.  State,  261.) 

3.  Criminal  Law — Appeal  and  Error — Invited  Error — Remarks  of 

Court  and  Prosecutor. — In  a  prosecution  for  murder,  where,  be- 
fore the  adjournment  for  the  day,  defendant's  counsel  stated  in 
open  court  that  they  desired  the  jury  to  remain  together  until  the 
case  was  closed,  to  which  the  court  stated  that  he  would  not  take 
the  step  of  his  own  volition,  but  would  do  so  if  counsel  filed  written 
request  as  required  by  statute,  and  the  prosecuting  attorney  stated 
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that  he  did  not  think  the  court  should  keep  the  jury  together  unless 
counsel  complied  with  all  the  requirements,  on  appeal  defendant 
could  not  complain  of  the  statements  of  the  court  and  prosecutor 
as  a  violation  of  Penal  Code  of  1913,  section  1063,  providing  that 
the  court  shall  not  mention  in  the  presence  of  the  jurj  which  party 
requested  that  they  be  kept  together,  since  the  replies  were  invited 
by  the  oral  manner  in  which  defendant's  counsel  profifered  their 
request.     (Leonard  et  al.  v.  State,  293.) 

4.  Criminal  Law — Appeal— Begobd — Sufpiciency. — ^Under  Civil  Code 

of  1913,  paragraph  614,  a  reporter's  transcript  of  the  evidence  can- 
not be  considered  as  such,  where  not  certified  by  the  trial  judge  as 
correct;  so  an  assignment  depending  on  the  evidence  cannot  be  re- 
viewed.    (Hamilton  v.  State,  483.) 

5.  Criminal  Law — Appeal — Record — Suppiciency. — A  reporter's  tran- 

script of  the  evidence,  not  authenticated  by  the  trial  judge  or  certi- 
fied as  correct  by  the  parties,  cannot  be  considered  as  a  bill  of  ex- 
ceptions or  statement  of  facts;  so  an  assignment  depending  on  evi- 
dence cannot  be  reviewed.     (Hamilton  v.  State,  483.) 

6.  Criminal   Lavt  —  Appeal  —  Record — Certification. ^Under   Penal 

Code  of  1913,  section  1101,  providing  that  the  statute  relating  to  ex- 
ceptions, what  constitutes  the  record,  and  the  manner  of  making  oral 
proof  a  part  of  the  record  in  civil  eases,  is  thereby  made  applicable 
to  all  criminal  cases,  the  reporter's  transcript  is  not  a  part  of  the 
record  on  appeal,  unless  certified  by  the  trial  judge.  (Callaghan  v. 
State,  529.) 

7.  Criminal   Law — Appeal — ^Record — Questions   Presented. — Where 

the  reporter's  transcript  of  the  testimony  is  not  certified  to  by  the 
trial  judge  as  correct,  the  evidence  is  not  before  the  supreme  court. 
(Stansbury  v.  State,  535.) 

Continuance. 

8.  Criminal  Law — Continuance. — ^In  a  prosecution  for  murder,  an  affi- 

davit for  continuance,  stating  that  the  absent  witness  would  testify 
to  threats  against  defendant  by  decedent,  which  failed  to  set  forth 
any  overt  act  justifying  evidence  of  threats,  was  not  ground  for 
continuance,  since,  before  threats  may  be  proved  as  a  justification 
for  taking  life,  evidence  of  some  overt  act  or  hostile  demonstration 
on  the  part  of  deceased  must  be  shown.  (Leonard  et  al.  v.  State, 
293.) 

9.  Criminal  Law — Continuance — Absence  of  Witnesses. — In  a  crim- 

inal prosecution  defendant  moved  for  a  continuance  on  the  ground  of 
an  absent  witness.  His  affidavit  in  support  of  the  motion,  which  was 
controverted  by  the  state,  stated  the  material  facts  upon  which  the 
continuance  was  asked  upon  information  and  belief,  without  setting 
forth  the  source  of  the  information.    It  was  not  shown  that  the 
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attendance  of  the  witness  might  be  liad  at  anj  future  time,  and  it 
appeared  that  he  testified  at  the  preliminary  examination,  and  that 
the  record  of  his  testimony  was  available,  but  it  was  claimed  that  he 
did  not  testify  truthfully  or  fully,  and  that  he  would  do  so  in  the 
superior  court  if  a  continuance  was  granted.  Held,  that  the  denial 
of  the  motion  was  not  an  abuse  of  discretion.  (Callaghan  ▼.  State, 
529.) 

Death  Sentence. 

10.  Cbimjnal  Law — Death  Sintxngb — Suspension — Sanity  Tbiai#. — 

The  summary  trial  of  the  question  of  the  prisoner's  sanity,  under 
Penal  Code  of  1913,  section  1141  et  seq.,  oan  only  take  place  when 
the  prisoner  has  become  insane  after  his  delivery  to  the  superin- 
tendent.    (State  V.  Sims,  410.) 

Defenses. 

11.  Cbiminal  Law — ^Detenses. — A  defendant,  under  th^  general  plea  of 

not  guilty,  may  set  up  the  defense  of  insanity,  alibi  or  self-defense. 
(Leonard  et  aL  ▼.  State,  293.) 

Evidenee. 

12.  Cbiminal  Law — Evidence — Judicial  NoriCE.^Courts  cannot  take 
judicial  notice  of  municipal  ordinances  and  resolutions.  (State  v. 
Pinyan,  123.) 

13.  Criminal  Law — ^Evidence — Admissibility. — Whether  a  confession 

was  free  and  voluntary  is  a  preliminary  question  addressed  to  the 
trial  court,  which  tribunal  is  clothed  with  considerable  discretion  in 
determining  it.     (Kermeen  v.  State,  263.) 

14.  Criminal  Law — Evidence — Confessions — ^Voluntaby  Confessions. 

Accused,  while  being  carried  back  to  the  state,  viras  informed  of  the 
danger  of  mob  violence.  The  officer  suggested  that,  if  he  made  a 
confession,  there  would  be  no  necessity  for  taking  him  to  the  place 
of  crime.  Accused  made  an  oral  confession,  and  was  removed  from 
the  train  at  a  point  before  they  reached  the  scene  of  the  crime. 
There  the  sheriif  requested  him  to  make  a  written  confession,  in- 
forming him  that  he  did  not  intend  to  take  him  to  the  scene  of  the 
erime,  and  that  if  he  made  a  confession  it  would  be  used  against 
him.  Accused  made  a  written  confession,  which  he  signed  as  being 
free  and  voluntary.  Held,  that  such  confession  was  properly  re- 
ceived in  evidence,  and  accused  cannot  complain,  particularly  where 
the  court  also  submitted  to  the  jury  whether  it  was  voluntary.  (Ker* 
meen  v.  State,  263.) 
16.  Criminal  Law — Evidence — Confessions — Weight — Question  fob 
Jury. — In  a  criminal  prosecution,  the  weight  and  credibility  of  con- 
fessions are  to  be  determined  by  the  jury  under  all  the  circum- 
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ftaneet  of  tlie  ease,  and  the  court  ehoiild  express  ko  opinioiL  «s  to 
their  weight     (Faltia  t.  SUte,  27a.X 

InttntdionM. 

16.  Cuminaij  Law — Instructions—Gommbmts  on  Evidincb. — ^An  in- 

struction that  circumstantial  evidence  was  competent,  and  that  if 
it  excluded  every  reasonable  hypothesis  other  than  that  of  ^uilt  it 
was  entitled  to  the  same  weight  as  direct  testimony,  was  not  an  im- 
proper comment  on  the  weight  of  evidence.     (Roberts  ▼.  State,  159.) 

17.  Cbiminaij  Law — Insteuctions — "Rbasonablb  Doubt." — An  inBtme- 

tion  that  "reasonable  doubt"  meant  that  if,  after  the  jurors  liad 
reviewed  all  the  evidence,  their  reason  told  them  that  the  evidenee 
did  not  satisfy  their  mind  that  accused  was  goilty,  he  was  entitled 
to  an  acquittal,  but  that  if,  on  the  other  hand,  their  mind  was  so 
satisfied  as  to  his  guilt,  he  should  be  convicted,  was  not  erroneonB, 
though  it  is  better  to  follow  the  well-established  definition  of  rea- 
sonable doubt.     (Roberts  v.  State,  159.) 

18.  CBIMINAL  Law — Xnstbuctions — Ck)NSTBUCnoN. — Instructions  must 
be  construed  together;  error  cannot  be  predicated  upon  an  isolated 
portion  of  them,  the  misleading  tendenceies  of  which  are  cured  bj 
other  portions.     (Faltin  v.  State,  278.) 

19.  Cbiminal  Law — Instructions. — In  a  prosecution  for  murder,  where 

the  court  charged  that,  if  the  jury  believed  any  witness  had  tes^ 
tified  falsely,  they  might  disregard  his  testimony,  excepting  bo  far 
as  it  might  be  corroborated  by  the  testimony  of  other  credible 
evidence,  following  such  instruction  with  another  that,  if  the  jury 
believed  that  any  witness  had  willfully  sworn  falsely  as  to  anything 
material  to  the  issues,  they  might  disregard  his  entire  testimony, 
except  as  corroborated  by  other  evidence  or  facts  and  circumstancea 
proved  on  the  trial,  and  thereafter  charged  that,  if  the  jury  be- 
lieved any  witness  had  willfully  testified  falsely  as  to  any  material 
fact,  they  could  disregard  his  testimony,  except  in  so  far  as  it  might 
be  corroborated  by  other  credible  evidence,  the  error  in  the  firat 
charge,  as  not  stating  that  the  false  testimony  must  have  been  given 
concerning  a  fact  material  to  the  issue,  and  by  the  witness  willfully 
knowing  it  to  be  false,  was  cured  by  the  second  instruction,  while 
such  second  instruction,  incorrect  by  failing  to  state  that  the  testi- 
mony must  be  corroborated  by  other  credible  evidence,  was  cured  by 
the  third.     (Faltin  v.  State,  278.) 

20.  CRIMINAL    Law — Insteuction — Absteactness. — In    a     prosecution 

for  murder,  where  there  was  no  suggestion  in  the  evidence  that  cer- 
tain witnesses  were  accomplices  of  the  accused,  a  requested  instme- 
tion  that  their  testimony,  adverse  to  him,  should  be  corroborated 
before  conviction  could  be  had,  was  properly  refused  as  abstract. 
(Faltin  v.  State,  278.) 
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CRIMINAL  LAW  (Continued). 

2L  Criminal  Law — iNSTRtrcrioN — Abstbagtnbss. — In  a  prosecution 
for  murder,  where  there  was  no  issue  in  the  eyidenee  as  to  the  vol- 
untary nature  of  statements  made  by  accused  to  oiBeera,  a  re- 
quested instruction  that  such  statements  must  have  been  volun- 
tarily made,  without  influence  of  hope  or  fear,  was  properly  refused 
as  abstract.     (Faltin  v.  State,  278.) 

22.  Cbiminal  Law  —  Instbuctions  —  Repetition. — ^Requested   charges, 

fully  covered  by  others  given,  need  not  be  repeated.  (Leonard  et  al. 
V.  State,  293.) 

Trial. 

23.  Criminal  Law — Time  or  Trial — Disoharoe  or  Accused  roK  Delay. 

Under  Constitution,  article  2,  section  24,  providing  that  the  accused 
shall  have  the  right  to  a  speedy  public  trial,  and  Penal  Code  of 
1913,  section  1274,  providing  that  unless  good  cause  to  the  contrary 
is  shown,  the  court  must  order  the  prosecution  dismissed,  if  a  de- 
fendant, whose  trial  has  not  been  postponed  upon  his  application, 
ia  not  brought  to  trial  within  60  days  after  indictment  or  the  filing 
of  information,  where  defendant  was  not  tried  until  more  than  60 
days  after  the  fiUng  of  the  information  against  him,  the  burden  of 
proof  was  on  the  state  to  show  good  cause  for  the  delay  on  his  ap- 
plication for  hdbe€t8  corpus,  and,  in  the  absence  of  any  evidence  on 
the  point,  defendant  should  have  been  discharged.  (Von  Feldstein  v. 
State,  245.) 

24.  Criminal  Law — ^Trial— Language  or  Court — Cure  by  Instruction. 

In  a  prosecution  for  murder,  where  the  court,  as  an  introductory 
explanation  of  the  meaning,  purpose,  and  use  of  circumstantial  evi- 
dence, read  an  extract  from  East's  Pleas  of  the  Crown  to  the  effect 
that  circumstantial  evidence  is  not  subject  to  falsification,  as  is 
direct  testimony,  thereafter  in  the  charge  emphasizing  to  the  jury 
the  necessity  that  for  a  conviction  the  circumstantial  evidence  must 
exclude  every  other  hypothesis  than  that  of  guilt  to  a  moral  cer- 
tainty, and  that  the  facts  proven  must  not  only  be  consistent  with 
guilt,  but  inconsistent  with  innocence,  etc.,  such  charge  prevented 
the  improper  extract,  unwarranted  as  an  instruction  because  of  its 
abstraetness,  from  resulting  in  harm  to  the  accused,  and  there  was 
no  error.     (Paltin  v.  State,  278.) 

25.  Criminal  Law — Triai^-<;;ontinuance — ArrmAviT  on  iNroRMAnoK 

AND  BELiEr. — In  a  prosecution  for  murder,  where,  an  affidavit  for 
continuance  stated  that  the  desired  witness  communicated  to  defend- 
ant the  threat  of  deceased,  which  it  was  stated  the  witness  would 
testify  to,  so  fhat  the  affiant's  knowledge  of  the  fact  must  have 
been  obtained  from  the  defendant,  and  not  the  witness,  although 
affiant  did  not  say  from  whom  he  got  his  information,  such  affidavit 
was  defective,  since  an  affidavit  should  not  be  based  on  information 
and  belief.     (Leonard  et  al.  v.  State,  293.) 


Digitized  by 


Google 


588  Damages. 

CRIMINAL  LAW  (Continued). 

26.  Criminal  Law — ^T&ial — ^Remaeks  of  Counsel. — In  a  proseeation  for 

murder,  where  defendant's  counsel  orally  requested  that  the  jury 
be  not  allowed  to  separate  before  the  end  of  the  trial,  the  state- 
ment at  the  dose  of  the  evidence,  in  a  colloquy  between  court  and 
counsel,  by  the  prosecuting  attorney,  that  the  jury  was  not  locked 
up  on  the  prosecution's  application,  was  not  prejudicial  error,  as  it 
was  merely  repeating  a  fact  of  which  the  jury  were  aware  through 
defendant's  counsel.     (Leonard  et  al.  v.  State,  293.) 

27.  Cbiminal  Law — Trial — Remarks  op  Counsel. — In  a  prosecution  for 

homicide,  where  the  prosecuting  attorney,  answering  an  objection 
by  defendants  to  the  introduction  of  evidence,  stated  that  it  could 
not  prejudice  the  defendants  in  the  jury's  eyes,  that  nothing  could 
so  prejudice  them,  in  view  of  the  fact  that  the  case  was  clear,  with- 
out doubt  as  to  the  persons  who  committed  the  crime,  or  their  justi- 
fication for  it,  the  language  was  harmless  to  defendants.  (Leonard 
et  al.  T.  State,  293.) 

DAMAGES. 

Damages — Breach  or  Contract — Reduction  of  Damages. — ^In  such 
ease  the  amount  of  the  insurance  collected  by  the  plaintiff  was  to  be 
applied  to  the  reduction  of  the  damages  pro  tanto»  (Warren  Co.  v. 
Hanson,  252.) 

EJECTMENT. 

Ejectment — Basis  or  Recovery— Title. — ^Where  plaintiff  seeking  pos- 
session of  land  introduced  no  evidence  locating  quarter  section 
comers  which  were  necessary  to  be  located  to  determine  the  bound- 
ary between  plaintiff  and  defendant,  plaintiff  could  not  recover, 
since  in  such  case  he  can  recover  only  on  the  strength  of  his  own 
title,  not  upon  the  weakness  of  defendant's.  (Galbraith  v.  Parker, 
369.) 

ELECTIONS. 

Elections — Crimes — ^Information — Sufficienct. — Penal  Code  of  1913, 
section  36,  declares  that  every  person  who  willfully  procures  an- 
other to  be  registered  as  an  elector  of  any  county,  city  or  precinct 
knowing  such  person  is  not  qualified  shall  be  punished.  Civil  Code 
of  1913,  paragraph  1922,  declares  that  the  mayor  and  common  coun- 
cil of  any  city  shall  have  the  power  to  provide  for  and  require  the 
registration  of  all  voters.  An  information  charged  that  accused, 
knowing  her  not  to  be  a  competent  person,  procured  the  registration 
of  a  named  individual  as  an  elector  of  a  city.  Penal  Code  of  1913, 
section  947,  declares  that  in  pleading  a  private  statute  or  a  right 
"derived"  therefrom  it  is  suflGicient  to  refer  to  the  statute.  Held, 
that  a  conviction  could  not  be  had  without  proof  of  an  ordinanes 
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requiring  registration;  the  right  to  proceed  against  accused  being 
"derived"  from  such  ordinance.     (State  y.  Pinyan,  123.) 

ESTOPPEL. 

1.  Estoppel— Change  or  Position. — In  such  case  thtf  principal   -was 

not  liable  on  the  ground  of  estoppel  where  the  subagent  had  not 
changed  his  situation  to  his  detriment  in  his  reliance  upon  the  prin- 
cipal's conduct.     (Brutinel  v.  Nygren,  491.) 

2.  Estoppel. — Equitable  Estoppel. — Where  plaintiff  refused  to  allow 

defendant  to  exercise  his  option  to  convey  part  of  mining  claims, 
the  fact  that  defendant  did  not  tender  a  deed  duly  executed  cannot 
be  taken  advantage  of,  as  the  law  does  not  require  a  vain  thing. 
(Bennie  y.  Becker-Franz  Co.,  198.) 

EVIDENCE. 

In  record  on  appeal.     See  Appeal  and  Error,  10,  11,  19. 
To  prove  holder  in  due  course.     See  Bills  and  Notes,  4. 
Admissibility  of  confession.     See  Criminal  Law,  13,  14,  15. 
Of  motive.    See  Homicide,  1. 
Negative  testimony  of  character.     See  Homicide,  3. 
Admission    by   infant   of   satisfaction   with    settlement   not    admissible 
in  suit  for  disaffirmance  of  settlement.     See  Infants,  2. 

1.  Evidence — Admissions — ^Bt  Pasties. — In  an  action  to  recover  cor- 

porate stock,  evidence  that  plaintiff  stated  that  he  was  obliged  to 
give  defendant  the  stock  as  a  bonus  at  the  time  of  the  execution 
of  the  contract  was  admissible  as  showing  the  construction  of  the 
contract  by  a  party  thereto,  and  as  being  a  statement  against  in- 
terest.    (Sharpies  v.  Duvall,  173.) 

2.  Evidence — Value  of  Property. — In  such  action  cfvidence  as  to  the 

amount  which  plaintiff  had  paid  for  the  property  when  he  acquired 
it  was  admissible  on  the  issue  of  its  value  when  destroyed,  though 
not  alone  sufficient  to  ecrtablish  such  value.  (Warren  Co.  v.  Hanson, 
252.) 

FINES. 

Pines— Imprisonment— Term. — Penal  Code  of  1913,  section  1128,  pro- 
viding that  a  judgment  that  defendant  pay  a  fine  may  also  direct 
that  he  be  imprisoned  until  the  fine  is  satisfied,  but  the  judgment 
must  specify  the  extent  of  the  imprisonment,  which  must  not  ex- 
ceed one  day  for  each  dollar  of  the  fine,  nor  extend  beyond  the 
term  for  which  defendant  might  be  sentenced  to  imprisonment,  au- 
thorizes a  judgment  of  imprisonment  and  a  fine  coupled  with  im- 
prisonment until  paid;  the  sentence  of  imprisonment  not  exceeding 
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the  maximaiii  of  imprisonmeiit  for  the  offense.  (Matter  of  Appli- 
cation of  Morris,  537.) 

FORCIBLE  ENTRY  AND  DETAINER. 

FoBCDUC  Entbt  and  Detainer  —  Judgment  —  Condition. — In  an  ac- 
tion for  forcible  entry  and  detainer,  where  the  jury  rendered  a  ver- 
dict of  guilty,  the  court  can  only  give  judgment  for  the  restitution 
of  the  premises  and  for  costs  and  rent  due,  and  a  condition  in  such 
judgment  that  the  plaintiff  recover  possession  only  on  payment  to 
the  defendant  of  a  sum  of  money  is  irregular  and  voidable  on  direct 
attack.     (Brought  v.  Minor,  28.) 

FORECLOSURE. 

Of  mechanic's  lien.    See  Mechanics'  Liens,  2« 

Of  mortgage.    Se«  Mortgages,  1,  2. 

FRAUD. 

Inducing  stock  subscription  by.     See  Corporations,  5. 

FRAUDS,  STATUTE  OF. 

1.  Fbauds,  Statute  or  —  Implied  Aoeeembnts  —  Actions. — ^Plaintiff 

might  recover  the  value  of  the  services  rendered  up  to  the  time 
that  he  was  ousted  from  the  premises,  though  the  lessor  prior  to 
that  time  informed  plaintiff  that  he  would  not  perform  the  agree- 
ment.    (Crane  v.  Franklin,  476.) 

2.  I^uDs,  Statute  of  —  Lease  —  Bebaoh  or  Obal  Aobeement  —  Be- 

OOVEBT  roB  Labob. — Where  defendant  orally  agreed  to  lease  his 
premises  to  plaintiff  for  five  years,  and  plaintiff  entered  on  the 
premises,  cultivating  and  improving  the  same,  and  defendant  re- 
fused to  execute  the  lease,  and  demanded  possession  at  the  end  of 
the  year,  plaintiff  coujd  recover  the  reasonable  value  of  his  services, 
together  with  the  value  of  moneys  expended  for  supplies  necessary 
to  cultivate  the  land.     (Crane  v.  Franklin,  476.) 

3.  Fbauds,  Statxtte  or  —  Tenancies  fbom  Teab  to  Teas  —  Implied 
Tenancy. — Where  an  oral  agreement  for  a  lease  for  five  years  was 
made,  and  the  tenant  went  into  possession  under  the  agreement  and 
continued  in  possession,  but  the  parties  were  unable  to  agree  upon 
the  terms  of  the  written  lease,  which  was  to  be  executed,  no  implied 
tenancy  for  a  yearly  term  was  created,  the  oral  agreement  for 
the  lease  being  void  under  the  statute  of  frauds,  there  being  no 
meeting  of  the  minds  as  to  the  covenants  governing  such  tenancy. 
(Crane  v.  Franklin,  476.) 


Digitized  by 


Google 


HlOHWATB.  591 

OUABDIAN  AND  WABD. 

1.  OUAKDIAN  AND  WABD— CUSTODY — "DE  FaCTO  GuABDIAN" — STATUTES. 

The  grancTmother  of  a  minor  under  general  guardianship,  after  the 
court's  order  taking  her  out  of  the  custody  of  the  general  guardian, 
and  giving  her  custodj  to  iuch  grandmother,  became  a  special  or 
**de  facto  guardian''  of  the  person  of  such  ward,  charged  by  Civil 
Code  of  1913,  paragraph  1124,  with  her  custody,  support,  education 
and  with  fixing  her  resid^ce.     (In  re  Harris,  405.) 

2.  QUABDIAN  AND  WABD — CUSTODY  AND  CABE  OF  FEBSON  AND  ESTATE — 

PowEBS  OF  QuABDiAN. — Such  letter  waff  also  inadmissible,  as,  under 
Civil  Code  of  1901,  paragraph  1974,  the  guardian  of  the  person  of 
a  minor  ward  as  well  as  of  her  estate  was  charged  with  her  custody 
and  might  itx  her  residence  at  any  place  in  the  state,  and  as, 
under  paragraph  1973,  his  power  over  her  personal  property  contin- 
ued until  otherwise  ordered.     (In  re  Harris,  405.) 

8.  QuABDIAN  AND  WaBD— PETITION  FOB  GUABDIAN'S  BEMOVAL — EVIDENCE. 

On  a  petition  by  a  minor's  guardian  ad  litem  to  remove  the  guardian 
of  her  estate  on  the  ground  of  his  presentation  of  illegal  claims 
against  the  estate  and  his  failure  to  support  the  ward,  the  ward's 
letter  to  her  grandmother  a  few  days  before  the  grandmother  was 
given  the  custody  of  her  person  setting  forth  the  ward's  mental  state 
because  of  her  removal  to  the  guardian's  ranch  was  inadmissible, 
since  such  mental  state  was  not  involved.     (In  re  Harris,  405.) 

4.  GUABDIAN  AND  WaBD— BEMOYAL — PeBFOBMANCE  OF  TBUST — STATUTES. 

A  general  guardian  of  a  minor  ward,  charged  by  Civil  Code  of  1913, 
paragraph  1125,  with  keeping  the  ward's  property  without  sale 
thereof  except  by  order  of  court,  and  by  paragraph  1123  having 
power  over  the  ward's  person  and  property  until  other  order  of 
court,  who,  after  the  court  had  given  her  custody  to  another,  and 
who  under  paragraph  1127  might  be  removed  for  abuse  of  his  trust 
or  for  failure  or  incapacity  to  perform  his  duties,  would  not  be  re- 
moved because  of  his  presentation  to  the  court  of  a  claim  against 
the  estate,  since  that  was  no  abuse  of  his  trust;  nor  for  failure  to 
provide  the  ward  a  suitable  house  to  live  in  and  funds  for  common 
necessities,  since  after  he  was  deprived  of  her  custody  that  duty 
rested  upon  the  special  guardian.     (In  re  Harris,  405.) 

HIGHWAYS. 

1.  Highways — Boad  Distbicts — Collatebal  Attack. — A  taxpayer  can- 

not collaterally  attack  the  legality  of  a  road  district  in  a  suit  to 
enjoin  the  collection  of  taxes  by  it.     (Bartlett  v.  McDonald,  194.) 

2.  Highways  —  Boad   Distbicts  —  Statutes — ^Amendment. — The   re- 

enactment,  in  1912  (Civ.  Code  1913),  of  Laws  of  1907,  chapter  66, 
by  which  the  former  provisions  for  the  organization  of  road  districts 
were  substantially  re-«naeted,  and  there  were  added  thereto  para- 
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graph  5115,  providing  that  no  road  district  should  be  more  than 
one  mile  in  width  and  ten  miles  in  length,  and  paragraph  5116,  de- 
claring that  road  districts  formed  under  existing  statutes  and  in 
conformity  with  the  chapter  were  valid,  did  not  abolish  a  road  dis- 
trict theretofore  legally  established  whose  dimensions  exceeded  the 
limits  prescribed  bj  paragraph  5115.     (Bartlett  v.  McDonald,  194.) 

HOMICIDE. 

1.  Homicide — Evidence — ^Motive. — In  a  prosecution  for  murder  of  a 
citj  marshal,  evidence  that  one  of  the  defendants  had  been  jailed 
some  time  before  by  the  decedent,  and  that  the  other  defendant  had 
trouble  with  decedent  four  years  before  the  homicide,  was  admis- 
sible as  showing  motive.     (Leonard  et  al.  v.  State,  293.) 

2.  Homicide  —  Evidence  —  Commission  or  Bubglakt. — ^Where  defend- 

ants, after  killing  a  city  marshal,  stole  a  buggy  and  fled,  and  there- 
after broke  into  a  store  to  supply  themselves  with  food  and  cloth- 
ing, in  the  prosecution  for  the  murder,  defendants  being  identified 
as  the  parties  who  committed  the  burglary,  and  it  being  established 
that  the  same  persons  committed  both  crimes,  evidence  of  such 
breaking  was  admissible  as  one  of  the  circumstances  of  their  flight, 
identifying  them  as  the  murderers,  since  the  facts  of  an  accused's 
flight,  escape,  resistance  to  arrest,  concealment,  assumption  of  false 
name,  and  related  conduct,  are  admissible  as  evidence  of  conscious- 
ness of  guilt,  and  so  of  guilt  itself.     (Leonard  et  al.  v.  State,  293.) 

3.  Homicide — Evidence  —  Character  or  Deceased— Negative  Testi- 

mony.— In  a  prosecution  for  murder,  where  defendants  set  up  self- 
defense  and  undertook  to  prove  that  deceased,  a  city  marshal,  was  a 
man  of  turbulent  and  violent  character,  the  negative  rebutting  tes- 
timony of  witnesses,  who  had  lived  in  the  same  community  with  him 
for  a  number  of  years,  that  they  had  never  heard  his  reputation  for 
peace  and  quiet  questioned,  was  admissible  as  the  best  possible  evi- 
dence on  the  point.     (Leonard  et  al.  v.  State,  293.) 

4.  Homicide — Indictment — Date  of  Fatal  Steoks  and  Date  of  Death. 

While  under  Penal  Code  of  1913,  section  177,  to  constitute  murder 
or  manslaughter,  the  party  must  die  within  a  year  and  a  day  after 
receiving  the  fatal  stroke,  it  is  not  necessaiy  that  he  should  die 
within  a  year  and  a  day  after  the  date  of  such  fatal  stroke,  as 
alleged  in  the  indictment.     (Roberts  v.  State,  159.) 

8.  Homicide — Mubder — Intent — Killing  in  Passion. — No  appreciable 
length  of  time  is  required  to  exist  for  deliberation  and  premedita- 
tion in  forming  the  intent  to  kill  which  will  render  a  homicide 
murder.     (Faltin  v.  State,  278.) 

a.  Homicide — Trial — Instruction — Abstractness. — In  a  prosecution 
for  murder,  where,  under  the  facts  of  the  case,  no  verdict  of  man- 
slaughter could  stand,  the   defense  claiming  that  a  third  person 
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killed  deceased,  there  being  absolutelj  no  evidence  of  a  sudden 
quarrel  or  heat  of  passion  between  the  parties,  the  court  properly 
refused  a  requested  charge  on  manslau^^hter,  through  killing  in  a 
sudden  heat  of  passion,  as  abstract.     (Faltin  v.  State,  278.) 

7.  Homicide — Trial— Instbuotion. — In  a  prosecution  for  naurder,  where, 

under  the  facts  of  the  case,  no  verdict  of  manslaughter  could  prop- 
erly stand  because  there  was  no  evidence  to  support  such  a  charge, 
the  defense  claiming  that  the  killing  was  by  a  third  person,  and 
there  being  no  evidence  of  sudden  quarrel  or  heat  of  passion  be- 
tween the  defendant  and  the  deceased,  an  instruction  precluding  a 
conviction  of  manslaughter  was  proper.     (Faltin  v.  State,  278.) 

8.  Homicide — Tbial — Instruction — ^Misleadino  Quality. — In  a  prose- 

ention  for  murder,  where  an  instruction  requested  was  that,  though 
the  jury  might  find  that  the  defendant  killed  deceased,  and  further 
find  that  such  killing  constituted  murder,  nevertheless,  if  they  found 
from  the  evidence  that  the  killing  was  done  in  a  sudden  heat  of 
passion  during  a  quarrel  between  the  parties,  and  done  without  the 
defendant  having  formed  a  willful,  deliberate  and  premeditated 
intent  to  take  the  life  of  deceased,  then  they  could  not  find  the  de- 
fendant guilty  of  murder  in  the  first  degree,  was  properly  refused, 
as  calculated  to  mislead  the  jury  to  believe  that  the  deliberate  and 
premeditated  design  to' kill  cannot  be  formed  in  heat  of  passion  or 
on  a  sudden  quarrel,  and  that,  in  order  to  form  a  deliberate  inten- 
tion, time  in  which  to  form  that  design  must  be  shown.  (Faltin  t. 
State,  278.) 

IMPRISONMENT. 

Judgment  may  direct  imprisonment  and  fine  eonpled  with  imprisonment 
until  paid.    See  Fines. 

INDICTMENT  AND  INFORMATION. 

Mistake  in  copy  of  indictment.     See  Criminal  Law,  1. 

Sufficiency  of  information    for    procuring    unlawful    registration.    See 

Elections. 
Sufficiency  of  information  for  introducing  intoxicating  liquor  into  state. 

See  Intoxicating  Liquor,  1,  6. 

1.  Indictment  and  Information — Dupucity — "Bring" — ^"Introduce." 
An  information  charging  that  accused  did  unlawfully  "bring" 
and  "introduce"  intoxicating  liquor  into  the  state  from  outside  is 
not  duplicitous  as  charging  the  offense  of  bringing,  and  the  offense 
of  introducing,  intoxicating  liquor  into  the  state,  for  In  view  of 
Penal  Code,  section  941,  requiring  words  to  be  construed  in  their 
usual  acceptance,  the  two  words  must  be  construed  as  synonymous, 
XVII  Aril.— 18 
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cliarging  the  single  offenae,  denouneed  bj  Constitution,  article  23, 
section  1,  of  introdueing  intoxicating  liquor  into  the  state.  (Stur- 
geon  T.  State,  513.) 

2.  Indictment  and  Infobication — Dupugitt. — An  information  charged 
that  defendant  feloniously,  etc.,  made  an  assault  upon  a  person 
named,  and  willfully,  etc.,  did  ravish  and  camallj  know  her, 
such  person  not  being  his  wife,  and  she  being  then  a  female 
under  the  age  of  18  jears,  to  wit,  of  the  age  of  9  years.  Beld^ 
that  this  did  not  charge  two  offenses,  but  charged  only  the 
offense  of  rape,  though  defendant  thereunder  could  hare  been  con- 
victed of  an  assault  with  intent  to  commit  rape,  as  the  assault  was 
not  charged  independent  of  the  charge  of  rape,  but  only  as  it  is  in- 
cluded in  that  crime.     (Callaghan  t.  State,  529.) 

8.  Indictment  and  Infoemation — NsoAnyB  Oftensbs. — As  Constitu- 
tion, article  23,  section  1,  prohibiting  the  bringing  into  the  state  of 
intoxicating  liquors,  does  not  specifically  except  intoxicants  intended 
for  personal  use,  though  the  bringing  of  such  liquors  is  not  an 
offense,  an  information  charging  the  bringing  into  the  state  of  in- 
toxicants need  not  negative  that  they  were  intended  for  personal 
use;  that  being  a  matter  of  defense  to  be  urged.  (Sturgeon  v.  State, 
513.) 

INFANTS. 

1.  Infants — Action  in  Disaffirmance  of  Release — ^Basis — ^E^ud. — 
Where  an  infant  has  executed  a  release  of  a  claim  for  personal  in- 
juries, it  is  not  a  condition  precedent  to  the  maintenance  of  suit 
by  him  in  disaffirmance  thereof  that  he  should  show  that  his  as- 
sent and  signature  to  the  release  were  obtained  by  fraud  and 
misrepresentations.     (Arizona  Eastern  B.  B.  Co.  v.  Ckrillo,  115.) 

2.  Infants — ^Action  bt  Infant — Evidence— ^Satisfaction  of  Infant 
With  Release. — In  an  action  by  an  infant  for  personal  injuries 
brought  in  disaffirmance  of  his  release  of  liability,  evidence  of  admis- 
sions of  satisfaction  with  the  settlement  made  by  the  plaintiff  after 
the  bringing  of  suit  was  inadmissible,  since  the  admissions  were  of 
one  legally  incapable  of  protecting  his  rights,  while  the  subject  mat- 
ter of  the  suit  was  in  the  hands  of  a  guardian  ad  litem  under  the 
supervision  of  the  court.  (Arizona  Eastern  B.  B.  Co.  v.  Carillo, 
115.) 

8.  Infants — Actions — Guabdian  Ad  Litem — ^Petition  fob  Appoint- 
ment.— Where  the  petition  for  the  appointment  of  a  guardian  ad 
litem  failed  to  show  facts  justifying  such  appointment,  but  made 
reference  to  the  complaint,  in  a  suit  by  the  infant,  setting  forth  the 
cause  of  action,  which,  taken  in  connection  with  the  fact  of  infancy 
set  out  in  the  petition,  showed  the  necessity  of  the  appointment  of 
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each  gnardian,  the  appointment  wa«  proper.  (Ariiona  Eastern  B.  B. 
Co.  V.  Carillo,  115.) 

4.  Infants — Actions — Quaboian  Ad  Lttxh — Bequest  to  Act— Con- 
sent OF  GuAADiAN. — Where  the  application  for  the  appointment  of 
a  guardian  ad  litem  for  an  infant  plaintiff  over  14  years  old  was 
not  made  by  the  minor,  as  permitted  by  statute,  and  sueh  guardian 
did  not  consent  in  writing,  to  act,  but,  before  the  ease  was  submitted 
to  the  jury,  such  plaintiff  filed  a  request  for  the  incumbent's  appoint- 
m&Oit  as  his  guardian  ad  Htdm,  and  the  guardian  filed  his  written 
consent  to  act,  any  error  in  the  appointment  was  cured  before  ver- 
dict and  judgment,  since  the  defect  was  not  jurisdictional.  (Arizona 
Eastern  B.  B.  Co.  ▼.  Ckurillo,  115.) 

5.  Infants— Belease  of  Claim  fob  Tort — ^Voidability.— Where  an  in- 
fant had  a  claim  for  personal  injuries  against  his  employer  and  re- 
leased such  employer  for  $820,  such  infant  could  thereafter  repudi- 
ate such  release  by  bringing  suit  for  the  injury,  since  all  the  contracts 
of  an  infant,  except  for  necessaries,  are  voidable  at  his  election,  and 
may  be  disaffirmed  before  reaching  his  majority,  although  he  is  in- 
eompetent  to  afOrm  until  such  time.  (Arizona  Eastern  B.  B.  Co.  t. 
Carillo,  115.) 

6.  Infants — ^Beleasb  of  Claim  fob  Tobt  —  Disaffibmance  bt  Suit 
Bbouqht. — The  bringing  of  suit  by  an  infant  plaintiff  was  a  suffi- 
cient disaffirmance  by  him  of  a  previously  executed  release  of  his 
right  to  sue  for  personal  injuries.  (Arisona  Eastern.  B.  B.  Co.  ▼. 
Carillo,  115.) 

INSTRUCTIONS. 

Invited  error  cannot  be  complained  of.    See  Appeal  and  Error,  88. 

Covered  by  others  need  not  be  repeated.    See  Criminal  Law,  22. 

INTOXICATING  LIQUOBS. 

1.  Intoxicating  Liquobs — Cbimenal  Pbosecutions — Infobmation. — An 

information  for  introducing  intoxicating  liquor  into  the  state  need 
not  allege  that  it  was  introduced  for  a  purpose  other  than  personal 
use  or  that  it  was  not  for  personal  use.     (Stansbury  t.  State,  535.) 

2.  Intoxicating  Liquobs — Cbiminal  Pbosboxttions  —  Questions  fob 

JuBT. — In  a  prosecution  for  introducing  liquor  into  the  state,  the 
question  whether  the  accused  brought  it  into  the  state  for  his  per- 
sonal use  is  one  of  fact  for  the  jury.     (Stansbury  v.  State,  535.) 

3.  Intoxicating  Liquobs — Intbbstatb  Commebge — Pbohibition.— The 

Webb-Kenyon  Act  (Act  Cong.  March  1,  191B,  c.  90,  37  Stat. 
699  [U.  S.  Comp.  Stats.  1913,  sec.  8739]),  having  divested  in- 
toxicating liquors  of  their  interstate  character,  they  become  sub- 
ject to  the  state  police  power,  and  Constitution,  article  23,  section  1, 
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INTOXICATING  LIQUOBS  (Continued). 

prohibiting  the  disposal  or  introduction  into  the  state  of  in- 
toxicating liquors,  is  valid,  not  being  in  interference  with  inter- 
state commerce,  notwithstanding  Congress  alone  can  regulate  such 
commerce.     (Sturgeon  v.  State,  513.) 

4.  Intoxicating  Liquobs — ^Liquors  Prohibited — "Bkeb.** — ^Any  liquor 

whether  intoxicating  or  not,  made  by  the  usual  process  of  making 
beer,  although  fermentation  is  arrested  to  reduce  the  percentage  of 
alcohol,  and  regardless  of  its  name,  is  "beer,"  within  Constitution, 
article  23,  as  amended  in  1915,  prohibiting  the  sale  of  beer,  etc., 
since  it  is  the  material  and  process,  and  not  the  name,  which  classi- 
fies the  product.     (Brown  y.  State,  314.) 

5.  Intoxicating  Liquors — Ofienses — Defenses. — One  bringing  intoxi- 

cants into  the  state  does  so  at  his  peril,  it  being  a  matter  for  the 
jury  to  determine  whether  they  were  intended  for  his  own  use. 
(Sturgeon  y.  State,  513.) 

6.  Intoxicating  Liquors  —  Offenses  —  Infobmation — Sufficiency. — 

Under  Penal  Code  of  1913,  sections  943,  944,  requiring  words  in  an 
information  to  be  construed  in  their  ordinary  sense,  and  providing 
that  no  information  is  insufficient  by  reason  of  any  defect  in  form 
which  does  not  tend  to  the  prejudice  of  a  substantial  right  of  the 
defendant,  an  information  charging  that  accused  on  or  about  a 
certain  day  before  the  filing  of  the  information  did  then  and  there 
unlawfully  bring  and  introduce  into  the  state,  from  outside,  intoxi- 
cating liquors,  to  wit,  one  quart  of  wine,  is  sufficient  to  state  an 
offense  under  Constitution  article  23,  section  1,  prohibiting  the  in- 
troduction into  the  state  of  intoxicants,  for  it  apprises  accused  of 
the  charge  against  him.     (Sturgeon  y.  State,  513.) 

7.  Intoxicating  Liquors — Offenses — Intboducino  Liquob  into  State. 

It  is  not  unlawful  to  introduce  intoxicating  liquors  into  the  state  for 
one's  own  personal  use.     (Stansbury  y.  State,  535.) 

8.  Intoxicating  Liquobs — Offenses — Introduction  into  State. — As 
Constitution,  article  23,  section  1,  prohibiting  the  sale  of  intoxicat- 
ing liquors  or  the  introduction  into  the  state,  does  not  make  the 
drinking  of  intoxicants  an  offense,  the  introduction  into  the  state 
of  intoxicating  liqudrs  intended  for  accused's  own  use  is  not  an 
offense,  and  the  fact  that  they  were  intended  for  his  own  use  may 
be  shown  aa  a  defense.     (Sturgeon  y.  State,  513.) 

9.  Intoxicating  Liquobs — Offenses — Unlawful  Sale — Intent. — Con- 

stitution, article  23,  section  1,  declares  that  every  person  who  sells  any 
intoxicating  liquor  shall  be  guilty  of  a  misdemeanor.  Penal  Code 
of  1913,  section  24,  subdivision  4,  defining  the  classes  of  persons 
capable  of  committing  crimes,  excepts  those  who  commit  the  act 
under  a  mistake  of  fact  which  disproves  any  criminal  intent.  Ac- 
cused, charged  with  selling  intoxicating  liquors,  asserted  that  he  did 
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not  know  of  the  intoxicating  nature  of  the  liquors.  Held,  that  while, 
as  respects  crimes  involving  moral  turpitude,  criminal  intent  or 
guilty  knowledge  is  an  essential  element,  that  rule  does  not  apply  to 
a  riolation  of  the  prohibition  amendment.     (Troutner  v.  State,  506.) 

10.  Intoxicating  Liquobs — ^Prohibitbd  Lxquobs — Statutes — Construc- 
tion.— The  prohibition  in  Constitution,  article  23,  as  amended  in 
1915,  of  ''ardent  spirits,  ale,  beer,  wine  or  intoxicating  liquor  or 
liquors  of  whatever  kind"  extends  to  all  forms  of  beer,  whether  in- 
toxicating or  not;  since  the  words,  "intoxicating  liquor  of  any  kind" 
do  not  limit  the  specifically  prohibited  liquors  to  intoxicating  forms, 
but  those  enumerated  are  absolutely  prohibited  in  any  form,  and  the 
limitation  applies  only  to  liquors  not  enumerated.  (Brown  ▼.  State, 
314.) 

JOINDEB. 

Of  causes  of  action.    See  Action,  2. 

JUDGES. 

1.  Judges — Disqualification — Appuoation   fob    Change — Time.— Ap- 

plication for  change  of  judge  for  bias,  made  a  day  before  the  date 
set  for  trial,  is  not  too  late;  the  statute  not  limiting  the  time  for 
the  application.     (Stephens  v.  Stephens,  306.) 

2.  Judges — ^Disqualification  —  Change — ^"Civil    Actions"— Divobcb — 

Increased  Allowance. — Application  for  an  increased  allowance  for 
support,  made  pursuant  to  Civil  Code  of  1913,  paragraph  3872, 
after  final  decree  in  divorce,  being  a  lawful  demand  for  a  legal 
right  in  accordance  with  the  procedure  established  by  the  statute, 
is  a  '*civil  action,''  within  paragraph  500,  subdivision  4,  allowing 
•  either  party  to  a  civil  action  brought  in  the  court  to  have  a  change 
of  judge  for  bias.     (Stephens  v.  Stephens,  306.) 

3.  Judges — Disqualification — Change — Notice  of  Application. — ^No- 

tice  to  the  other  party  of  application  for  change  of  judge  for  bias 
is  not  necessary.     (Stephens  v.  Stephens,  306.) 

4*  Judges — Disqualification — Change — ^Reason  fob  Appucation. — It 
is  immaterial  what  prompts  a  party  to  make  affidavit  for  change 
of  judge  under  Civil  Code  of  1913,  paragraph  500,  subdivision  4; 
he  not  being  required  to  give  any  reason  for  his  belief  that  he  can- 
not have  a  fair  trial  because  of  the  judge's  bias,  prejudice  or 
interest.     (Stephens  v.  Stephens,  306.) 

5.  Judges — Disqualification — Effect  of  Affidavit. — It  is  not  the 
truth  of  the  affidavit,  but  the  affidavit  itself,  which  disqualifies  the 
judge,  under  Civil  Code  of  1913,  paragraph  500,  subdivision  4,  pro- 
viding that,  if  either  party  files  an  affidavit  alleging  that  he  has 
cause  to  believe,  and  does  believe,  that  he  cannot  have  a  fair  trial 
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because  of  the  bias,  prejudice  or  interest  of  the  judge,  the  judge 
shall  call  in  another  judge  to  preside  at  the  triaL  (Stephens  r. 
Stephens,  306.) 

6.  Judges — Disquaufication — Waitzb. — A  partj  does  not  waive  his 
right  under  Oiyil  Code  of  1913,  paragraph  500,  subdivision  4,  to 
ehange  of  judge  for  bias,  hj  consenting  to  and  asking  for  eontina- 
anee.     (Stephens  ▼.  Stephens,  306.) 

JUDGMENT. 

Former  judgment  law  of  the  case.     See  Appeal  and  Error,  84. 

In  forcible  entry  and  detainer.    See  Forcible  Entry  and  Detainer. 

1.  Judgment — Oonolusivenesb — Matters  Concluded— Fobgiblb  Entbt 

AND  Detainea — Removal  of  Buildings. — In  forcible  entry  and  de- 
tainer the  only  issue  is  plaintiff's  right  to  recover  possession  of  the 
premises  described  in  the  complaint,  and  a  judgment  for  him  does 
not  bar  proper  proceedings  by  defendant  to  enforce  his  right  to  re- 
move the  buildings  therefrom.     (Brought  v.  Minor,  28.) 

2.  Judgment — Conclusiveness — Bes  Adjudicata — Matters  Concluded. 

Where  defendants,  in  an  action  to  quiet  title  to  the  M.  K.  mining 
claim,  pleaded  ownership  of  the  S.  C.  and  G.  H.  claims  adjoining  the 
M.  K.  claim,  and  no  issue  was  made  as  to  a  conflict  in  the  bound- 
aries of  the  three  claims,  and  the  judgment  simply  quieted  title  in 
the  8.  C.  and  G.  H.  claims  in  defendant  without  delineation  of 
boundaries,  but  in  a  subsequent  adverse  action  to  try  the  right  to 
possession  of  the  M.  claim,  identical  with  the  former  M.  K.  elaim, 
it  appeared  that  the  claims  had  always  overlapped,  the  former  judg- 
ment, though  comprehensive  enough  to  be  res  eidjudicata  as  to  the 
boundaries,  was  to  that  extent  beyond  the  pleadings  and  issues  made 
in  the  former  case,  so  that,  the  question  as  to  boundaries  not  hav- 
ing been  decided  therein,  the  judgment  is  not  on  that  question  res 
adjwSieata  in  the  second  action.     (Morgan  et  al.  t.  Barrett,  376.) 

JURISDICTION. 

Of  supreme  court.    See  Appeal  and  Error,  2;  Constitutional  Law,  6; 
Courts,  1. 

LIMITATION  OF  ACTIONS. 

Limitation  of  Actions — ^Pleading — Amendment  of  Pleading. — In  an 
action  on  a  judgment,  defended  on  the  ground  that  the  judgment 
had  been  satisfied  by  a  sale  of  the  land  mortgaged  to  secure  the  note 
on  which  the  judgment  was  obtained,  pursuant  to  a  foreclosure  de- 
cree, and  that  a  certificate  of  ssJe  and  a  sheriff's  deed  had  been 
issued  to  the  mortgagee,  a  reply  alleging  that  prior  to  the  fore- 
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LIMITATION  OP  ACTIONS  (Continued). 

closure  sale  the  property  and  the  interest  of  the  mortgagor  therein 
had  been  sold  in  a  partition  suit,  and  the  mortgagor's  share  of  the 
proceeds  of  the  sale  paid  to  him ;  that  the  purchaser  at  the  partition 
sale  brought  an  action  against  the  mortgagee,  in  which  she  obtained 
a  decree  annulling  the  foreclosure  decree  and  canceling  the  certifi- 
cate of  sale  and  deed  to  the  mortgagee,  and  quieting  her  title  in  the 
property,  but  leaving  the  personal  judgment  against  the  mortgagor 
in  force,  which  allegations  were  incorporated  in  an  amended  com- 
plaint after  the  striking  of  the  reply,  did  not  set  forth  a  new  cause 
of  action  so  as  to  be  barred  by  limitations,  nor  convert  the  cause  of 
action  set  forth  in  the  original  complaint  into  a  new  or  different 
cause  of  action,  nor  constitute  a  departure  from  the  complaint,  but 
stated  facts  necessaiy  to  support  the  complaint.  (Brandt  ▼•  Meade, 
34.) 

MANDAMUS. 

1,  Mandamus— Acts  of  State  CoiPOiUTioN  Commission — Statutes — 

"Peocbbdino"--"Peopie  Pbocbbdino."— Civil  Code  of  1913,  para- 
graph 3486,  prescribes  the  form  of  application  by  foreign  fraternal 
beneficiary  societies  to  the  Corporation  Commission,  licensed  to 
transact  the  business  of  insurance  in  the  state,  and  provides  that, 
when  the  commission  refuses  to  license  any  society,  it  shall  reduce 
its  ruling  or  order  to  writing,  file  it  in  its  office,  and  furnish  a  copy 
thereof  with  a  statement  of  its  reasons  to  the  officers  of  the  society 
on  request,  and  that  its  acts  shall  be  reviewable  by  proper  proceed- 
ings in  any  court  of  competent  jurisdiction  within  Maricopa  county. 
Civil  Code,  paragraph  1558,  provides:  "If  the  proceedings  be 
brought  in  the  supreme  court  the  court  shall.  ...  If  brought  in 
the  superior  court  the  trial  shall  be  had  in  the  county  in  which  the 
proceeding  is  brought."  Paragraphs  1553  and  1554  provide  that  a 
party  beneficially  interested,  having  no  plain  and  adequate  remedy  at 
law,  shall  be  entitled  to  mandamug  from  the  supreme  court  or  the 
superior  court  to  any  inferior  tribunal  to  compel  the  performance 
of  an  act  which  the  law  specially  enjoins  on  it,  and  for  the  forming 
of  issues  and  a  jury  trial.  A  foreign  fraternal  beneficiary  society 
made  application  for  a  license  to  transact  business  in  the  state  in 
accordance  with  the  statute,  and  the  license  was  refused  by  the 
Corporation  Commission  on  the  ground  that  the  refusal  was  within 
its  discretion.  Held,  that  the  term  "proceedings"  meant  the  form  of 
law  or  the  mode  in  which  a  judicial  transaction  is  to  be  transacted; 
that  mandamus  was  within  the  term  "proper  proceedings,"  and  would 
Me  to  review  the  commission's  action.  (Arizona  Corp.  Com.  v. 
Heralds  of  Liberty,  462.) 

2.  Mandamus — ^Defenses — Pleading. — In  a  proceeding  for  mandamvs 

to  compel  the  auditor  to  issue  a  warrant,  where  the  payment  of  the 
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claim  was  authorized  bj  general  appropriation  act,  the  defense 
that  there  was  no  money  in  the  fund  created  must  be  pleaded  to  be 
available.     (Callaghan  v.  Bojce,  433.) 

3.  Mandamus — ^Foreign  Benepiciary  Society — Bight  to  Do  Business 

IN  State — Statute — ^**May." — Constitution,  article  15,  section  5,  pro- 
vides that  the  Corporation  Commission  shall  have  the  sole  power  to 
issue  licenses  to  foreign  corporations  to  do  business  in  this  state  as 
may  be  prescribed  by  law.  Civil  Code  of  1913,  paragraph  3486,  de- 
clares any  society  entitled  to  a  license  to  transact  business  within  tbe 
state  upon  filing  with  Ae  state  Corporation  Commission  the  papers 
and  statements  therein  enumerated,  and  furnishing  it  with  such  other 
information  as  it  may  deem  necessary  to  a  proper  exhibition  of  its 
business  and  plan  of  insurance,  and  that  the  commission  may  issue 
a  license  to  such  society  to  do  business  in  the  state.  Held,  that  the 
Constitution  gave  the  sole  power  to  issue  licenses  to  the  commission, 
leaving  the  legislature  to  prescribe  the  kinds  of  corporations  that 
might  do  business  in  the  state,  and  made  it  the  duty  of  the  commis- 
sion to  issue  licenses  to  such  corporations  upon  proper  application; 
that  the  word  "may"  was  not  used  in  a  permissive  or  optional  sense, 
but  was  mandatory,  having  the  sense  of  "shall,"  so  that  the  com- 
mission, on  a  proper  application,  could  not  arbitrarily  refuse  to  issue 
a  license,  and  that  mandamus  would  lie  to  compel  its  issuance. 
(Arizona  Corp.  Com.  t.  Heralds  of  Liberty,  462.) 

4.  Mandamus — Writ — Pleading. — In  mandamus  to  compel  the  auditor 

to  issue  warrants  for  claims,  the  contention  that  no  funds  existed 
in  certain  appropriations,  and  so  the  warrants  should  not  be  issued, 
but  a  certificate  should  be  issued,  not  having  been  pleaded,  cannot 
be  raised.     (Callaghan  v.  Boyce,  433.) 

MASTER  AND  SERVANT. 

1.  Master  and  Servant — Regulation  of  Relation — Hours  of  Labor 

— Police  Power. — LegisUition  restricting  the  number  of  hours  of 
labor  which  may  be  performed  in  one  day,  when  detrimental  to  the 
health  of  laborers  or  a  particular  class  of  employees,  as  women,  is  a 
valid  exercise  of  the  police  power.  (State  v.  Dominion  Hotel,  Inc., 
267.) 

2.  Master  and  Servant — Regulation  of  Relation — Hours  of  Labor 

— Police  Power. — Laws  limiting  the  hours  of  labor  for  female  em- 
ployees may  be  valid  when  similar  statutes  would  be  invalid  if  ap- 
plied to  males.     (State  v.  Dominion  Hotel,  Inc.,  267.) 

3.  Master  and  Servant — ^Workmen's  Compensation  Act — Right  of 

Action — Constitutional  Provisions. — Under  Constitution,  article 
18,  section  8,  commanding  the  legislature  to  enact  a  Workmen's 
Compensation  Law  by  which  compulsory  compensation  should  be 
paid  to  any  such  workmen  for  personal  injury  to  such  workmen. 
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MASTEB  AND  SERVANT  (Continued). 

provided  that  it  should  be  optional  with  the  employee  to  settle  for 
such  compensation  or  to  retain  the  right  to  sue  the  employer  as  pro- 
vided by  the  Constitution,  the  theory  upon  which  the  compensation 
law  was  to  operate  was  that  of  contract  by  and  with  the  employee's 
personal  consent,  and  the  legislature  was  thereby  limited  to  provid- 
ing compensation  to  a  workman  in  case  he,  personally,  should  elect 
to  accept  it;  and  hence,  where  a  workman  had  not  in  his  lifetime 
made  election  to  settle  for  the  compensation  provided  thereby,  his 
rights  thereunder  died  with  him,  and  his  personal  representative 
could  not  maintain  an  action  thereunder,  but  was  relegated  to  an 
action  for  damages  sustained  by  his  estate  by  reason  of  his  death 
under  Civil  Code  of  1913,  title  23,  or  to  an  action  under  Employers' 
Liability  Act  (Civ.  Code,  1913,  tit.  14,  c.  6).  (Behringer  v.  Inspira- 
tion Cons.  Copper  Co.,  232.) 

MECHANICS'  LIENS. 

1.  Mechanics'  Liens  —  Enforcement  —  KiaHT  of  Lisnholdes. — Civil 

Code  of  1913,  paragraph  3639,  which  is  part  of  title  29,  chapter  2, 
providing  for  mechanics'  liens  and  their  enforcement,  declares  that 
the  contractor  shall  be  held  to  be  the  agent  of  the  owner  and  that 
the  owner  shall  be  liable  for  the  reasonable  value  of  labor  and  mate- 
rials furnished  to  an  agent.  Eeld^  that  a  materialman,  while  entitled 
to  a  lien  for  the  reasonable  value  of  the  property  furnished,  is  not 
entitled  to  a  personal  judgment  against  the  owner  for  the  contract 
price.     (Harbridge  v.  Six  Points  Lumber  Co.,  339.) 

2.  Mechanics'  Liens — Pboceedings  to  Fobeclosur*— Variance. — Civil 

Code  of  1913,  paragraph  3639,  provides  for  liens  for  labor  and 
materials  furnished  in  the  construction  or  repair  of  buildings, 
whether  the  work  was  done  or  articles  furnished  at  the  instance  of 
the  owner  or  his  agent,  and  declares  that  every  contractor  shall  be 
the  agent  .of  the  owner,  and  the  owner  shall  be  liable  for  the  rea- 
sonable value  of  labor  or  materials  furnished  to  an  agent.  The 
complaint,  seeking  to  foreclose  a  materialman's  lien,  averred  that 
the  contract  price  and  reasonable  value  of  materials  furnished  under 
an  express  contract  was  a  given  sum.  Held,  that,  as  the  lien  is  for 
only  the  reasonable  value  of  the  materials  furnished,  recovery  might 
be  had  on  proof  of  their  reasonable  value,  without  proof  of  an  ex- 
press contract.     (Harbridge  v.  Six  Points  Lumber  Co.,  339.) 

MINES  AND  MINERALS. 

Possessory  interest  of   locator  in   mining  claim,   may   be   taxed.    See 
Taxation,  5. 

1.  Mines  and  Mineiials — ^Locations — Abandoned  Property — Statu- 
TOET  Provisions.— Revised  Statutes,  section  2324  (U.  S.  Comp. 
Stats.  1913^  sec.  4620),  providing  that,  on.  failure  to  comply  with 
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MINES  AND  MINERALS  (Continued). 

conditions  of  location  and  performance  of  annual  work,  the  claim  or 
mine  shall  be  open  to  relocation  as  if  no  location  had  been  made, 
provided  the  original  locator,  his  heirs,  assigns  or  legal  representa- 
tives, have  not  resumed  work  after  failure  and  before  relocation, 
prevents  a  relocation  from  depriving  the  original  locator  of  anj  of 
his  rights,  but  when  the  rights  of  the  original  locator  have  been  aban- 
doned or  forfeited,  and  no  claim  is  asserted  by  him,  his  heirs,  as- 
signs or  legal  representatives,  the  land  is  open  to  relocation  as  if  no 
location  had  ever  been  made,' and  to  complete  a  valid  location  the 
relocator  need  not  state  that  the  whole  or  any  part  of  the  location 
was  located  as  abandoned  property,  but  where  location  is  located  as 
abandoned  property  under  Civil  Code  of  1901,  paragraph  3241,  be- 
fore its  amendment,  the  location  notice  must  state  that  faet. 
(Copper  Queen  Cons.  Min.  Co.  v.  Stratton,  127.) 

2.  Mines   and   Minerals — ^Location   or   Minino   Claims — Notices — 

Amendments. — A  mining  location  notice,  defective  when  posted  and 
recorded,  because  failing  to  contain  the  recital  required  by  Civil 
Code  of  1901,  paragraph  3241,  before  amended,  is  only  voidable  and 
not  void,  and  is  open  to  amendment  under  paragraph  32^38. 
(Copper  Queen  Cons.  Min.  Co.  v.  Stratton,  127.) 

3.  Mines  and  Minerals — ^Location  Notices — Effect. — A  mining  loca- 

tion notice  is  purely  a  creature  of  the  statute,  and  when  recorded  la 
notice  to  the  world  of  the  facts  set  forth  therein,  and  is  constructive 
notice  of  the  locator's  possession,  and  is  a  step  requisite  to  constitute 
a  perfected  mining  location.  (Copper  Queen  Cons.  Min.  Oo.  v.  Strat- 
ton,  127.) 

4.  Mines  and  Minerals — ^Location  Notices — Effect. — A  mining  loca- 

tion notice,  which  conforms  to  Civil  Code  of  1901,  paragraph  3232, 
and  which  is  recorded  within  90  days  after  the  commencement  of  the 
location,  as  required  by  paragraph  3234,  becomes  constructive  notice 
of  claimant's  possession,  and,  when  posted  in  addition  to  being  re- 
corded, forms  one  of  the  steps  to  constitute  a  perfected  location. 
(Copper  Queen  Cons.  Min.  Co.  v.  Stratton,  127.) 

MORTGAGES. 

1.  Mortgages — Foreclosure — Setting  Aside.— Where  prior  to  the  fore- 
closure of  a  mortgage  on  the  interest  in  land  of  a  tenant  in  common, 
and  a  sale  of  such  interest  to  the  mortgagee  for  the  amount  due,  the 
land  had  been  sold  at  partition  sale,  and  the  mortgagor's  share  of 
the  proceeds  of  the  sale  paid  to  him,  the  satisfaction  of  judgment 
under  the  foreclosure  proceedings  will  be  set  aside  and  canceled,  and 
the  plaintiff  in  judgment  will  have  his  judgment  restored  to  him,  for 
it  would  be  inequitable  to  allow  the  mortgagor  to  avail  himself  of 
the  satisfaction,  since  its  effect  would  be  a  cancellation  of  his  debt 
for  no  eonsideratioiL     (Brandt  v.  Meade,  34.^ 
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MORTGAGES  (Continued). 

2.  MoKTQAoss — FOEICLOSUSB — INJUNCTION. — A  gtantor  in  a  truBt  deed, 
with  power  of  sale  bj  the  trustee  by  advertisement,  executed  while 
Revised  Statutes  of  1887,  para^aphs  2358,  2359,  authorizing  the 
exercise  of  power  of  sale  bj  trustee  by  advertisement,  was  in  force, 
may,  on  the  trustee  proceeding  under  the  power  after  the  enactment 
of  Civil  Code  of  1913,  paragraph  4113,  providing  that  mortgages 
shall  be  foreclosed  by  action,  sue  to  enjoin  the  exercise  of  the  power, 
though  from  the  face  of  the  pleading  the  trust  deed  is  barred  by 
limitations,  and  the  grantor  may  invoke  the  aid  of  equity  without 
tendering  payment  of  the  unpaid  but  barred  debt.  (Sehwertner  v. 
Provident  Mut.  B.  L.  Ass'n.,  93.) 

MOTION.     , 

Premature  for  new  trial.    See  Appeal  and  Error,  15;  New  Trial,  5* 
For  new  trial,  when  deemed  denied.    See  New  Trial,  4. 

MUNICIPAL  CORPORATIONS. 

1.  Municipal    Cobporationb — Authobitt    of    Municipal    Officers — 

Sprinkling  of  Streets. — ^Laws  of  1893,  No.  72,  conferring  on  town 
coundlmen  the  exclusive  control  over  the  streets,  and  power  to  ap- 
point all  officers  and  agents  of  the  town,  confers  authority  to  pro- 
vide for  the  sprinkling  of  the  streets  and  to  appoint  one  to  perform 
the  service  under  the  control  of  the  council,  and  the  person  appointed 
may  be  removed  at  any  time  unless  the  council,  in  appointing  him, 
may  contract  with  him  and  bind  the  town  to  retain  him  a  specified 
term.     (Town  of  Tempo  v.  Corbell,  1.) 

2.  Municipal  Cobpoeations — Contracts — 'Bbeach — ^Evidence. — That  a 

town  contracting  with  one  to  sprinkle  its  streets  for  a  year  breached 
the  contract  by  discharging  him  is  not  shown  by  proof  that  the  town 
marshal  notified  him  that  the  town  council  were  going  to  take  the 
wagon  from  him,  in  the  absence  of  evidence  that  the  marshal  acted 
as  agent  of  the  town  to  terminate  the  contract.  (Town  of  Tempo  v. 
CorbeD,  1.) 

3.  Municipal  Cobpoeations — Contracts — Yaliditt. — ^A  contract  which 

extends  beyond  the  term  of  office  of  municipal  officers  making  it,  is, 
if  made  in  good  faith,  ordinarily  valid.  (Town  of  Tempo  v.  Corbell, 
1.) 

4.  Municipal  C6bporations — Contracts — ^Validity. — A  contract  by  a 

town  council  for  the  employment  of  a  person  to  sprinkle  the  streets 
for  a  year  beginning  a  few  days  before  a  new  council  would  assume 
office,  and  executed  after  the  election  of  the  new  council,  ia  void,  as 
contrary  to  public  policy,  and  the  new  council  may  terminate  it  at 
will.     (Town  of  Tempo  v.  Corbell,  1.) 
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MUNICIPAL  CORPORATIONS  (Continued). 

6.  Municipal  Coeporahons — Ingorpobation — Contest. — A  suit  by 
residents  and  taxpayers  of  a  town  to  test  the  validity  of  its  incor- 
poration on  petition  to  the  board  of  supervisors,  should  take  such 
7orm  as  to  allow  the  town  to  appear  in  court  and  defend.  (Faulkner 
V.  Board  of  Supervisors,  139.) 

6.  Municipal  Corporations — ^Incorporation  of  Town— ^atutbs — ^No- 

tice.— ^Under  Civil  Code  of  1913,  paragraph  1822,  providing  that 
whenever  two-thirds  of  the  taxable  inhabitants  of  any  town  contain- 
ing a  population  of  500  or  more  shall  present  their  petition  to  the 
board  of  county  supervisors,  and  the  supervisors  shaU  be  satisfied 
that  two-thirds  of  the  taxable  inhabitants  have  signed  such  petition, 
they  may,  by  an  order  of  record,  incorporate  such  town,  the  board 
of  supervisors,  on  consideration  of  a  petition  for  the  incorporation 
of  a  town,  fair  and  legal  upon  its  face,  is  not  required  to  give  any 
notice  of  the  petition  or  any  hearing  thereon.  (Faulkner  v.  Board 
of  Supervisors,  139.) 

7.  Municipal  Corporations — Officers — ^Manner  of  Selection — "Ap- 

point"—"Appointment" — "Elected." — Prescott  City  Charter  (Laws 
1883,  No.  37),  article  2,  section  5,  provides  that  the  mayor  and  com- 
mon council  shall  have  power  by  ordinance  to  create  the  office 
of  chief  of  police,  and  shall  appoint  officers  for  such  office.  Sec- 
tion 10  provides  that  the  marshal  of  the  village  is  thereby  appointed 
and  constituted  chief  of  police  to  hold  office  until  his  successor 
is  duly  elected  and  qualified.  An  ordinance  provided  for  the  elec- 
tion of  the  chief  of  police  by  popular  vote  at  the  general  muni- 
cipal election.  A  subsequent  ordinance  repealed  the  earlier  ordi- 
nance, and  required  the  office  of  chief  of  police  to  be  filled  by 
appointment,  and  the  appointment  to  be  made  at  the  second  meet- 
ing of  the  mayor  and  common  council  after  the  municipal  elec- 
tion. Held,  that  this  last  ordinance  was  within  the  powers  con- 
ferred on  the  mayor  and  common  council  by  the  charter  and  was 
valid,  since  "appoint"  means  to  allot,  set  apart  or  designate,  or 
authoritatively  assign;  "appointment"  means  the  designation  of 
a  person  to  discharge  the  duties  of  some  office  or  trust,  election, 
choice  or  selection,  or  the  selection  of  one  person  from  a  specified 
class  to  discharge  certain  duties,  while  "elected"  in  section  10 
means  selected  in  the  manner  provided  by  law,  and  the  mayor 
and  common  council  were  given  authority  to  select  and  designate 
the  person  to  discharge  the  duties  of  chief  of  police,  and,  assum- 
ing that  they  had  a  discretion  as  to  whether  such  office  should 
be  filled  by  election  or  appointment,  the  exercise  of  such  discre- 
tion did  not  prevent  them  from  subsequently  exercising  their 
power  in  favor  of  the  other  method.     (Heisler  y.  Bobbins,  429.) 

NEGOTIABLE  INSTRUMENT. 
What  is.     See  Bills  and  Notes,  5,  6. 
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NEW  TRIAL. 

Appeal  may  be  taken  from  order  granting.     See  Appeal  and  Error,  4. 

Premature  motion  for.     See  Appeal  and  Error,  15. 

1.  New     Trial  —  Grounds  —  Contbaj>ict^ng     Tsstimont.  —  Plaintiff 

brought  Buit  to  recover  corporate  stock,  alleging  that  such  stock  was 
delivered  to  defendant  in  consideration  of  a  contract  to  finance  the 
corporation.  A  motion  for  a  new  trial  was  made  by  plaintiff  on 
the  ground  of  newly  discovered  evidence,  consisting  of  a  statement 
in  a  letter  that  defendant's  witness  criticised  plaintiff's  actions  in 
giving  defendant  the  stock  before  his  agreement  was  fulfilled. 
Held,  that  such  statement,  if  substantiated,  would  not  sufficiently 
contradict  evidence  already  given  as  to  the  contract  to  constitute 
ground  for  a  new  triaL     (Sharpies  v.  Duvall,  173.) 

2.  New     Trial — Grounds — Newly    Disgoyerbd    Evidence. — Plaintiff 

brought  suit  to  recover  certain  shares  of  stock,  on  the  ground 
that  the  owner  thereof  had  failed  to  comply  with  his  agreement 
to  finance  the  corporation.  Defendant  claimed  that  the  stock  was 
delivered  to  him  outright  as  a-  bonus.  Heldf  that  newly  discov- 
ered evidence,  consisting  of  statements  in  a  letter  that  plaintiff's 
actions  had  been  criticised  for  giving  defendant  the  stock  before 
fulfilling  his  agreement,  was  not  sufficient  to  justify  a  new  trial 
after  verdict  for  defendant;  it  not  tending  to  explain  the  terras 
of  the  contract  but  being  merely  in  impeaehment.  (Sharpies  v. 
DuvaU,  173.) 

3.  New  Trial — Grounds  fob  New  Trial — ^Material  Evidence. — A  new 

trial  cannot  be  granted  under  Civil  Code  of  1913,  paragraph  584, 
authorizing  new  trial  on  account  of  newly  discovered  evidence  which 
could  not  with  reasonable  diligence  have  been  produced  at  trial, 
where  the  existence  of  such  evidence  was  known  before  trial,  and 
plaintiff  went  to  trial  without  it.  (Chenoweth  et  aL  v.  Prewett, 
400.) 

4.  New  Trial — Motions  vor — Obdee  of  Continuance. — In  view  of  pre- 

ceding legislation,  a  motion  for  new  trial,  under  Civil  Code  of  1913, 
paragraph  591,  declaring  that  all  motions  for  new  trial  shaU  be 
determined  within  20  days  after  the  rendition  of  judgment,  and,  if 
not  so  determined,  shall  be  deemed  denied  unless  continued  by  order 
of  court  or  stipulation,  will  be  deemed  denied  where  no  order  con- 
tinuing the  motion  was  made  within  the  20-day  period,  notwithstand- 
ing after  the  expiration  of  that  time  the  court  made  an  entry  re- 
citing that  the  motion  for  new  trial  had  been  argued  and  was  taken 
under  advisement;  for  in  such  case  the  motion  had  already  been 
denied  by  operation  of  law.     (Chenoweth  et  al.  v.  Prewett,  400.) 

5.  New  Trial— Premature  Motion — Effect. — ^A  motion  for  new  trial 

required  by  Civil  Code  of  1913,  paragraph  590,  to  be  made  after 
rendition  of  judgment,  being  made  before  then,  is  ineffectual. 
(Gibson  v.  McLane,  61.) 
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NONSUIT. 

Involuntary.    See  Appeal  and  Error,  80. 

NOTICE. 

Of  filing  reporter's  transcript.     See  Appeal  and  Error,  13. 

Failure  to  give  notice  of  appeal,  grounds  for  dismissal  of  appeal.    See 

Appeal  and  Error,  35. 
Of  application  for  change  of  judge  not  necessary.    See  Judges,  3. 
Of  mining  location.    Bee  Mines  and  Minerals,  2,  3,  4. 

OFFICEBa 

1.  OrncEBs — Public  Officers — Salaries— Lsqislative  Oontbol. — ^The 

firing  of  the  salaries  of  public  officers  is  exclusively  for  the  legisla- 
ture, and,  except  where  restrained  by  the  Constitution,  it  has  a  wide 
discretion.     (Phillips  v.  County  of  Graham,  208.) 

2.  Officers — Salaries — Change   by    Board   of    Supervisors.— Where 

salaries  of  county  officers  have  be«i  fixed  by  the  legislature,  they 
cannot  be  increased  or  diminished  by  the  county  board  of  super- 
visors.     (Phillips  v.  County  of  Qraham,  808.) 

ORDERS.  \ 

Appealable  orders.    See  Appeal  and  Error.  3,  4. 

PARDON. 

1.  Pardon  —  Death  Sentence  —  Power  to  Suspend.— Penal  Code  of 

1913,  section  1140,  placing  the  power  in  the  Governor  to  suspend 
the  execution  of  a  death  sentence,  means  that  he  may  exercise  such 
power  upon  the  request  of  the  board  of  pardons  and  paroles.  (State 
▼.  Sims,  410.) 

2.  Pardon — Death  Sentence — ^Power  to  Suspend — Superintendent  of 

State  Prison. — Penal  Code  of  1913,  section  1140,  gives  power  to 
the  superintendent  of  the  state  prison  to  suspend  the  execution  of 
a  death  sentence  only  on  the  conditions  and  for  the  rea^ns  set  forth 
"in  the  six  succeeding  sections."     (State  v.  Sims,  410.) 

3.  Pardon — Death  Sentence — Power  to  Suspend — Verdict. — Under 

Penal  Code  of  1913,  sections  1140-1144,  providing  for  an  inquiry 
by  a  jury  into  the  sanity  of  a  person  sentenced  to  death  and  in 
the  custody  of  the  superintendent  of  the  state  prison  for  execution, 
upon  notice  by  the  superintendent  to  the  county  attorney,  the  power 
of  the  superintendent  to  suspend  execution  of  sentence  provided  for 
in  paragraph  1140  is  given  only  upon  the  verdict  of  the  jury,  trying 
9uch  sanity  issue,  that  the  prisoner  is  insane.     (State  v.  Sims,  410.) 

4.  Pardon — Death  Sentence — Suspension— Order. — Such  authority  of 

a  superintendent  of  a  state  prison  to  suspend  the  execution  of  a 
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PABDON  (Continued). 

death  sentence  is  an  order  of  the  court,  based  upon  a  yerdict  by 
the  jury  trying  the  sanity  issue,  as  proTided  in  Penal  Code  of  1913, 
section  1143.     (State  ▼.  Sims,  410.) 

5.  Pardon — Death  Sentence — Suspension — Powee  of  State  Prison 
Superintendent. — If  the  proceedings  to  try  the  prisoner's  sanity 
under  Penal  Code  of  1913,  section  1140  et  seq.,  are  initiated  at  a 
time  too  late  to  be  determined  before  the  expiration  of  the  death 
warrant,  the  superintendent  has  no  power  to  suspend  execution  of 
the  death  sentence,  such  power  residing  in  the  Governor  alone  upon 
the  recommendation  of  the  board  of  pardons  and  paroles.  (State  v. 
Sims,  410.) 

6..  Pardon — ^Death  Sentbmos— Suspension — State  Prison  Superin- 
TENDENT. — The  Superintendent  of  a  state  prison,  has  no  power,  un- 
der Penal  Code  of  1913,  section  1141,  to  suspend  execution  of  a 
prisoner's  death  sentence  by  virtue  of  his  opinion  that  the  prisoner 
waa  insane  at  the  time  of  his  trial  for  the  crime.  (State  v.  Sims, 
410.) 

PARTY. 

Necessary  party.    See  Camers. 

PAYMENT. 

Pleading.    See  Bills  and  Notes,  8. 

PEBPOBMANCB. 

Of  oral  contract  emplojring  broker.    See  Brokers,  11. 

PLEADING. 

Accord  and  satisfaction.    See  Accord  and  Satisfaction,  1. 

Action  for  wrongful  death.    See  Action,  3. 

Equitable  actions.     See  Action,  1. 

Payment.    See  Bills  and  Notes,  1,  8. 

Amendment  of.    See  Limitation  of  Actions. 

Defense  in  mandamus.    See  Mandamus,  2,  4. 

1.  Pleading — Complaint  —  Requisites. — Though   the   Code    abolishes 

technical  forms  of  action,  the  complaint  must  set  forth  with  reason- 
able certainty  the  cause  of  action  relied  on.  (Greenlee  County  v. 
Cotey,  542.) 

2.  Pleading — Complaint— Amendments. — ^Where  plaintiff  can  state  ia 

cause  of  action  though  a  recovery  may  be  doubtful,  it  is  not  an 
abuse  of  discretion  for  the  trial  court  to  permit  plaintiff  to  amend, 
his  complaint  not  stating  a  eauw  of  action.  (Greenlee  County  ▼. 
Cotey,  542.) 
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PLEADING  ((Tontinued). 
3.  Pleading — ^Dbmubreb. — Where  a  complaint  stated  a  good  cwue  of 
action  in  quantum  meruit  for  services,  and  quantum  valebant  for 
supplies  furnished,  a  general  demurrer  must  be  overruled.     (Crane 
▼.  Franklin,  476.) 

PRINCIPAL  AND  AGENT. 

1.  PSINCIPAL  AND  AOBNT — AOTg  OF  AGENT — AUTHOBITT. — A  principal  is 

not  responsible  for  contracts  which  he  has  neither  directly  nor  in- 
directly authorized,  since  the  primary  object  of  an  agency  is  to 
bring  the  principal  into  contractual  relations  with  third  parties. 
(Brutinel  v.  Nygren,  491.) 

2.  Pbincipal  and  Agent— Agent's  Authobitt — Pboot. — The  nature  and 

extent  of  an  agent's  authority  must  ultimately  be  established  only 
by  tracing  it  to  its  source  in  some  word  or  act  of  the  alleged  prin- 
cipal, as  the  agent  cannot  confer  authority  upon  himself,  or  make 
himself  agent,  merely  by  acting  as  such,  or  saying  that  he  is  an 
agent.     (Brutinel  v.  Nygren,  491.) 

3.  Principal  and  Agent — Nature  of  Belation — ^"Agency." — ^"Agency" 

has  its  conception  in  something  lawful  that  a  person  may  do,  and  a 
delegation  by  such  person  to  another  of  the  power  lawfully  to  do 
that  thing.     (Brutinel  v.  Nygren,  491.) 

4.  Principal  and  Agent — "General  Agency." — A  "general  agency" 

does  not  confer  upon  the  agent  a  universal  or  unlimited  authority, 
or  make  him  alter  ego;  but  the  exercise  of  his  authority  is  limited 
to  that  which  is  expressly  conferred,  broadened  by  the  apparent 
authority,  upon  which  third  persons  exercising  due  care  may  rely, 
to  dd  all  acts  within  the  ordinary  and  usual  scope  of  the  business 
he  is  empowered  to  transact.  The  scope  of  a  general  agency  is  or- 
dinarily much  less  restricted  than  that  of  a  special  agency,  though 
the  distinction  from  a  special  agency  is  not  a  distinction  of  prin- 
cipal, but  merely  a  difference  in  the  actual  measure  of  authority. 
(Brutinel  v.  Nygren,  491.) 

5.  F^NCiPAL  and  Agent— "Special  Agency."— The  authority  to  do  a 

single  thing,  perhaps  in  a  specific  way,  is  a  "special  agency,"  the 
scope  of  which  is  ordinarily  much  more  restricted  than  that  of  a 
general  agency,  though  the  principal's  liability  for  acts  within  the 
agent's  power  is  the  same  as  that  of  a  general  agent;  the  difference 
being  merely  in  the  actual  measure  of  the  agent's  power.  (Brutinel 
V.  Nygren,  491.) 

6.  PaiNaPAL  AND  Agent — Ratification — Knowledge  of  Facts. — In 

such  case  the  principal,  who  was  ignorant  of  the  fact  that  the  agent 
had  employed  a  subagent  to  sell  the  drug-store  at  the  principal's  ex- 
pense, could  not  be  bound  by  the  doctrine  of  ratification,  since  rati- 
fication rests  upon  knowledge  of  the  facts  or  thing  to  be  ratified  and 


Digitized  by 


Google 


Bapb.  609 

PBINCIPAL  AND  AGENT  (Continued). 

voluntary  action  on  the  part  of  the  principal  (Bmtinel  ▼.  Nygren, 
491.) 
T.  Pbincipal  and  Agent— Riohts  of  Thibd  Paetibs — Extent  of 
Agent's  Authowty. — The  mere  fact  that  one  ii  dealing  with  an 
agent,  whether  the  agency  is  general  or  special,  is  a  danger  signal; 
and  one  dealing  with  an  agent,  if  he  would  bind  the  principal,  is 
bound  to  ascertain,  not  only  the  fact  of  the  agency,  but  the  nature 
and  extent  of  the  authority.  (Bmtinel  v.  Nygren,  491.) 
8.  Principal  and  Aobnt — ^Rights  of  Third  Parties — Extent  of  Au- 
thority— Burden  of  Proof. — ^In  such  case,  if  either  the  nature  or 
the  extent  of  the  agent's  authority  is  controverted,  the  burden  is  on 
the  third  party  dealing  with  him  to  establish  it  (Brutinel  v.  Nygren, 
491.) 

FEOOF. 

Order  of.    See  Appeal  and  Error,  30. 

QUIETING  TITLE. 

QuiETiNo  Title — Title  of  Plaintiff. — A  plaintiff,  in  a  statutory  ac- 
tion to  quiet  title,  may  succeed  only  on  the  strength  of  his  own  title, 
but  it  is  sufficient,  prima  facie,  if  he  makes  out  a  title  apparently 
good  as  against  defendant.     (Hardinge  v.  Empire  Zinc  Co.,  75.) 

EAPE. 

!•  Bapb — "Assault  With  Intent  to  Commit  Bape.**— Assault — ^Ele- 
ments.— Penal  Code  of  1913,  eection  231,  provides  that  sexual  in- 
tercourse with  a  female  under  18  years  of  age  whether  accomplished 
by  force  or  with  her  consent,  is  rape.  Section  194  provides  that 
every  person  assaulting  another  with  intent  to  commit  rape,  etc.,  is 
punishable  as  therein  provided.  Section  207  provides  that  an  assault 
is  an  unlawful  attempt,  coupled  with  a  present  ability,  to  commit  a 
violent  injury  to  another.  Held,  that  when  sexual  intercourse  is 
attempted  with  a  female  under  J18  years  of  age,  whether  with  her 
consent  or  without  it,  the  felonious  intent  is  present,  and  if  the  at- 
tempt is  accomplished  by  some  act  characterized  as  having  an  im- 
mediate relation  to  the  bringing  about  of  a  condition  under  which 
intercourse  could  be  accomplished,  it  is  an  "assault  with  intent  to 
commit  rape."     (Callaghan  v.  State,  529.) 

^.  Bape — ^Information — Statxttory  Rape. — The  charging  of  an  assault 
in  the  information  was  unnecessary  as  the  law  implies  an  assault 
where  the  female  raped  is  under  18  years  of  age.  (Callaghan  v. 
State,  529.) 

3.  Bape— Information — Statutory  Bape.— The  information  charged 
statutory  rape  clearly  and  distinctly  in  ordinary  and  eonciM  lan- 
XYU  Aris.— <9 
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BAPE  (Continued). 

guage  and  in  such  a  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  was  intended,  and  a  demurrer  was  properlj 
oyerruled.     (CaUaghan  v.  State,  529.). 

RATIFICATION. 

Of  age&t's  aeta  hj  prineipal.    See  Principal  and  Agent,  6. 

BELEASE. 

Disaffirmance  of,  hj  infant.    See  Infants,  1,  2,  5,  6. 

BEPLBVIN. 

Replevin — Complaint — Suppicienct. — A  complaint  in  replevin  of  cattle, 
which  alleges  that  plaintiff  was  the  owner  and  in  the  actual  posses- 
sion, and  entitled  to  the  possession,  of  the  cattle,  that  defendants 
without  just  cause  unlawfully  took  possession  of  the  cattle  without 
consent  of  the  plaintiff,  and  ever  since  unlawfully  withhold  the  cattle 
from  plaintiff,  to  his  damage  in  a  specified  sum,  and  which  avers  a 
demand  for  the  possession,  and  a  refusal,  and  which  prays  for  the 
possession  of  the  cattle  and  for  damages  for  their  detention,  states 
a  cause  of  action  aa  against  a  demurrer.  (Meadows  et  ai  ▼•  Jones 
et  al.,  104.) 

BOAD  DISTRICT. 

Attacking  legality  of.    See  Highways,  1,  2. 

SALARIES. 

Of  t}fficers,  acceptance  of  less  amount  than  due.  See  Accord  and  Satis- 
faction, 4. 

Fixed  by  law,  for  county  officers.    See  Counties,  7. 

SALES. 

1.  Sales — Rights  or  Buteb— Implied  Wabrantibs.— Under  Civil  Code 
of  1913,  paragraph  5163,  declaring  that  there  is  no  implied  war- 
ranty or  condition  as  to  the  quality  or  fitness  of  goods,  except  where 
the  buyer  expressly  or  by  implication  makes  known  to  the  seller  the 
particular  purpose  for  which  the  goods  are  required,  and  it  appears 
that  the  buyer  relies  on  the  seller's  skill  or  judgment,  there  is  an 
implied  warranty  that  the  goods  shall  be  reasonably  fit  for  such 
purpose,  the  seller  of  a  musical  instrument,  who  knew  that  it  was 
purchased  to  furnish  music  in  a  moving  picture  theater,  and  repre- 
sented that  it  would  fill  the  place  of  an  orchestra,  must  be  held  as 
a  matter  of  law  to  have  warranted  that  the  instrument  was  reason- 
ably fit  for  such  purpose.     (Brought  v.  Redewill  Music  Co.,  393.) 
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SALES  (Continued). 

2.  Sales — ^Remsdibb  of  Buyer— Breach  of  Warranty. — Under  Civil 

Code  of  1913,  paragraph  5159,  declaring  that  the  buyer  maj  treat 
the  fulfillment  by  the  seller  of  his  obligation  to  furnish  goods  as 
described  and  as  warranted,  expressly  or  by  implication,  as  a  con- 
dition of  the  obligation  of  the  buyer  to  perform  his  promise  to  ac- 
cept and  pay  for  the  goods,  the  buyer  of  a  mechanical  musical 
instrument,  which  was  not  reasonably  fit  for  the  purpose  for  which 
it  was  sold,  may  refuse  to  accept  the  instrument,  in  which  case  the 
property  does  not  pass  to  the  buyer,  and  the  seller  cannot  recover 
Installments  due.     (Brought  v.  BedewiU  Music  Co.,  393.) 

3.  Sales — ^Remedies  of  Buyer — Waiver. — A  seller,  who  claims  that  the 
buyer  waived  breach  of  warranty  that  the  article  should  be  reasonably 
fit  for  the  purpose  intended,  has  the  burden  of  proof.  (Brought  v. 
BedewiU  Music  Co.,  393.) 

4.  Sales — Remedies  of  Buyer — ^Waiver. — That  the  buyer  of  a  mechan- 

ical musical  instrument  paid  some  of  the  installments,  objecting  all 
the  time  that  the  instrument  would  not  work,  does  not  show  a  waiver 
of  the  implied  warranty  that  it  was  reasonably  fit  for  the  purpose 
intended.     (Brought  v.  Redewill  Music  Co.,  393.) 

5.  Sales — Remedies  of  Seller — Evidence. — In  an  action  for  the  pur- 

chase price  of  a  mechanical  musical  instrument,  evidence  held  to 
show  that  the  buyer  refused  to  accept  and  did  not  waive  defects  in 
the  instrument  which  rendered  it  unfit  for  the  purpose  intended. 
(Brought  V.  Redewill  Music  Co.,  393.) 

6.  Sales — Remedies  of  Seller — Waiver. — ^Whether  a  buyer  waived  the 

seller's  breach  of  an  implied  warranty  that  the  article  was  reason- 
ably fit  for  the  purpose  for  which  it  was  sold  is  largely  a  question 
of  intention.     (Brought  v.  Redewill  Music  Co.,  393.) 

SETOFF  AND  COUNTEBGLAIM. 

1.  Setoff  and   Counterclaim — Actions  by   Assignee— Defenses.-^ 

Ordinarily,  a  party,  when  sued  on  a  contract  for  services  by  the 
party  rendering  them  or  his  assignee,  may  plead  in  offset  any  dam- 
ages sustained  by  the  negligent  performance  of  the  contract. 
(Arizona  Eastern  R.  R,  Co.  v.  Stewart,  227.) 

2.  Setoff  and  Counterclaim — Subject  Matter  to  Counterclaim.— -In 

a  suit  to  cancel  a  note  and  mortgage,  defendant  cannot  by  cross- 
complaint  set  up  a  right  of  action  under  a  contract  to  which  others 
besides  plaintiffs  were  parties.     (Rouse  v.  Bolen,  14.) 

STATE  PBISON  SUPERINTENDENT. 

Has  no  power  to  suspend  death  sentence.    See  Pardon^  5|  6. 
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STATES. 

1.  States — Auditobs — Appbopbiations. — ^Under    Civil    Oode   of    1913, 

paragraph  78,  declaring  that  no  warrant  shall  be  drawn  by  the 
auditor  unless  the  money  has  been  previously  appropriated  by  law, 
the  auditor  cannot  refuse  to  draw  warrants  to  satisfy  claims  which 
the  general  law  declares  shall  be  payable  out  of  the  general  or 
other  designated  fund  on  the  ground  that  such  statutes  are  not 
legal  appropriations.     (Callaghan  t.  Boyce,  433.) 

2.  States — Auditors — ^Duties  of. — ^Where  elainu  for  salary,  for  travel- 

ing expenses,  and  disbursements  of  agents  and  officers  of  the  several 
departments  of  government  were  by  general  statutes  required  to  be 
audited  by  special  boards,  or  payment  was  fixed  by  general  appro- 
priation statutes  they  fall  within  the  exception  of  Civil  Code  of 
1913,  paragraph  70,  declaring  that  the  auditor  shall  audit  and  settle 
all  claims  against  the  state,  except  only  such  as  may  be  expressly 
required  by  law  to  be  audited  and  settled  by  other  officer  or  person, 
and  hence  the  auditor  has  no  discretion  to  reject  such  claims  and 
refuse  to  draw  appropriate  warrants;  for,  as  to  claims  recognized 
by  law  as  proper  claims  against  the  state,  the  power  of  the  auditor 
only  extends  to  verification,  and  he  has  no  discretion  as  to  their 
merit.  (Callaghan  v.  Boyee,  483.) 
8.  States — Auditors — ^Duties  of. — ^Under  Civil  Code  of  1913,  paragraph 
78,  declaring  that  no  warrant  shall  be  drawn  by  the  auditor'  or  paid 
by  the  treasurer  unless  the  money  has  been  previously  appropriated 
by  law,  and  paragraph  79,  providing  that  in  all  cases  where  the  law 
recognizes  a  claim  for  money  against  the  state,  but  no  appropriation 
shall  have  been  made  by  law  to  pay  the  same,  the  auditor  shall  audit 
and  adjust  the  same  and  give  the  claimant  a  oertificate  of  the 
amount  thereof,  the  auditor  must,  as  to  claims  fixed  by  other 
officers  or  authorized  by  general  appropriation  bills,  either  draw 
proper  warrants,  or,  in  case  the  appropriation  be  exhausted,  issue 
the  certificates  provided  for.     (Callaghan  v.  Boyce,  433.) 

4.  States— Auditobs— Statutes.— <;ivil  Code  of  1913,  paragraph  78, 

declaring  that  no  warrant  shall  be  drawn  by  the  auditor  or  paid  by 
the  treasurer  unless  the  money  has  been  previously  appropriated,  nor 
shall  the  whole  amount  drawn  for  or  paid  under  one  head  ever  ex- 
ceed the  amount  appropriated  by  law  for  that  purpose,  and  all  funds 
other  than  the  general  fund  shall  be  considered  as  appropriated  as 
authorized  by  law,  has  no  application  to  the  act  of  auditing  a  claim 
but  refers  to  the  drawing  of  a  warrant  in  payment  of  a  claim  al- 
ready audited.     (Callaghan  v.  Boyce,  433.) 

5.  States — Appbopbiation. — In  view  of  Constitution,  article  22,  con- 

tinuing in  force  territorial  laws  not  repugnant  to  the  Constitution, 
and  the  assumption  of  all  persons  that  such  provision  continued 
in  force  earlier  laws  making  annual  continuing  appropriations,  the 
legislaturoi  which  has  power  over  the  disposition  of  publie  revenue. 
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STATES  (Continued). 

may,  the  Constitution  not  prohibiting,  validlj  enact  statutes  mak- 
ing annual  continuing  appropriations.     (Callaghan  v.  Bojce^  433.) 

6.  Stated — ^Appropriations — ^Payment. — Where  an  item  of  the  gen- 

eral appropriation  bill  providing  for  aid  to  high  schools  appropri- 
ated $73,000;  $36,500,  or  so  much  thereof  as  might  be  needed  to  be 
expended  during  the  years  ending  June,  1916  and  1917,  and  the  bill 
became  effective  June  9,  1915,  claims  for  expenses  accruing  for  the 
year  1913  and  1914  may  be  paid  out  of  the  appropriation.  (Cal- 
laghan V.  Boyce,  433.) 

7.  States  —  Appropriations  —  Payment. — Claims  for  which  definite, 

fixed,  and  specific  appropriations  have  been  made,  and  which  are 
payable  out  of  a  general  fund,  are  the  first  charges  out  of  such  gen- 
eral fund,  while  other  appropriations  payable  out  of  the  general  fund 
which  are  not  specific  in  amount  shall  be  paid  out  of  any  moneys 
remaining  in  the  fund  not  specifically  appropriated.  (Callaghan  ▼. 
Boyce,  433.) 

STATUTES. 

Construction  of.     See  Courts,  3;  Intoxicating  Liquors,*  10. 

1.  Statutes — Construction — Retroactive  Eftect. — Statutes  will  not 

be  given  a  retroactive  effect  unless  it  clearly  appears  that  the  legis- 
lature BO  intended,  and  the  intention  is  manifest,  or  the  exigencies 
of  the  case  compelling.     (Bartlett  v.  McDonald,  194.) 

2.  Statutes — Construction — Adopted  Statutes. — ^Where  a  statute  is 

adopted  from  the  laws  of  another  sovereignty  verbatim  in  so  far  as 
practicable,  the  courts  of  the  adopting  state  will  either  adopt  a  con- 
struction given  it  in  the  courts  of  the  state  of  its  origin  or  look  to 
such  construction  as  of  persuasive  force  if  it  is  sound  or  reasonable. 
(Brown  v.  Stete,  314.) 

3.  Statutes — Governor — ^Veto. — ^Under  Constitution,  article  5,  section 

7,  authorizing  the  Governor  to  veto  separate  items  of  an  appro- 
priation bill,  his  veto  of  that  portion  of  an  item  of  an  appropria- 
tion bill  which  sought  to  repeal  another  statute,  but  left  the  appro- 
priation, is  unavailing;  the  two  being  inseparable.  (Callaghan  ▼. 
Boyce,  433.) 

4.  Statutes — Title  and  Subject — Appropriations — ^Power  of  Legis- 

lature.— Under  Constitution,  article  4,  part  2,  section  20,  declaring 
the  legislature  may  make  general  appropriations  for  the  various 
departments,  etc.,  the  legislature  has  the  same  power  to  act  that 
all  prior  legislatures  possessed,  but  matters  included  in  an  appro- 
priation bill  which  are  not  embraced  within  the  subjects  therein 
specified  and  properly  connected  therewith  are  void  under  Con- 
stitution, article  4,  part  2,  section  13,  on  the  ground  that  they 
•re  not  expressed  in  the  title  of  the  bill,  though  in  a  general  ap- 
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STATUTES  (Continued). 

propriation  bill  the  legislature  may  repeal  previonu  laws  making 
similar  annual  continuing  appropriations.  (Callaghan  v.  Bojee, 
433.) 

5.  Statutes — Yaudity — Subject  of  Act. — ^Under  Constitution,  article 
4,  part  2,  section  13,  declaring  that  every  act  shall  embrace  but  one 
subject  and  matters  properly  connected  therewith,  the  legislature 
cannot,  in  an  item  in  an  appropriation  bill  providing  for  payment 
of  the  salary  of  the  citizen  member  of  the  board  of  control,  repeal 
appropriations  affecting  the  salary  of  a  chauffeur  for  the  board  of 
state  control.     (Callaghan  v.  Boyce,  433.) 

6.  Statutes  —  Veto  —  Appbopeiationb  —  "Item." — ^Under  Constitution 
,     article   5,   section    7,   providing    for   presentation    of   bills    to    the 

Governor,  and  that,  if  he  approve,  he  shall  sign  them,  and,  if  not, 
shall  veto  them  and  that,  if  any  bill  presented  contains  seieral 
items  of  appropriations,  he  may  veto  one  or  more  of  such  items 
while  approviug  other  portions  of  the  bill,  in  which  case  he  shall 
append  to  the  bill  a  statement  of  the  item  or  items  which  he  de- 
clines to  approve,  the  term  "item"  means  the  particulars,  the  de- 
tails, or  the  distinct  and  severable  parts  of  the  bill;  consequently 
the  Oovernor's  veto  of  appropriations  for  various  departments  con- 
tained in  the  general  appropriation  bill  is  a  veto  of  separate  items, 
and  carries  with  it  provisions  in  such  bills  for  the  repeal  of  pre- 
vious appropriations.     (Callaghan  ▼.  Boyce,  433.) 

SUBSCRIPTIONS. 

Subscriptions — ^Construction — "Actual  Purchase." — Defendant  was 
one  of  several  property  owners  who  would  be  benefited  by  the  erec- 
tion of  a  federal  building  near  his  land.  The  appropriation  for  the 
acquisition  of  a  site  was  not  sufficient  to  purchase  the  premises  de- 
sired, and  adjoining  property  owners  agreed  to  raise  the  difference. 
Defendant,  on  the  express  condition  of  an  actual  purchase  of  the 
property  for  a  federal  building  site  within  one  year,  agreed  to  pay 
a  certain  amount  to  the  building  committee.  Heldj  that  the  term 
"actual  purchase"  means  present  purchase  or  executed  sale,  and  an 
agreement  by  the  government  to  accept  the  offer  of  the  commiti;ee 
on  condition  that  the  sellers  furnish  an  abstract  of  title  within  a 
limited  time  was  not  a  compliance.     (Rebeil  y.  Manning,  111.) 

SURVEYS. 

Government  monuments.    See  Boundaries,  1,  2,  3. 

TAXATION. 

L  Taxation— County  Assessor— Salaries — Statotort  Provisions  — 
Under  Civil  Code  of  1901,  paragraph  2618,  as  amended  by  Laws  of 
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1907y  chapter  78,  section  2,  providing  that  county  assessors  in  coun- 
ties of  the  first  class  shall  receive  a  salary  of  $2,000  per  annum,  in 
counties  of  the  second  class  $1,500,  provided  that  in  counties  having 
an  equalized  assessed  valuation  of  $6,000,000  he  shall  receive  a  sal- 
ary of  $2,400,  the  salary  of  a  county  assessor  changes,  as  the  county 
automatically  changes  from  one  class  to  another,  and  an  assessor 
entitled  to  a  salary  of  $1,500  on  entering  the  office  is,  on  the  county 
becoming  a  county  of  the  first  class,  entitled  to  a  salary  of  $2,000, 
and,  on  the  county  increasing  the  equalized  value  of  its  property 
to  over  $6,000,000,  is  entitled  to  a  salary  of  $2,400.  (Phillips  v. 
County  of  Graham,  208.) 

2.  Taxation — Equalization — ^Appeal  of  County. — ^Under  Civil  Code 

of  1913,  paragraph  4887,  containing  the  whole  law  on  the  subject 
and  providing  a  summary  method  for  contesting  assessments  for 
taxes  as  fixed  by  the  board  of  equalization,  but  providing  no  ap- 
peal to  the  supreme  court,  the  county  can  neither  appeal  from  the 
decision  of  the  board  of  equalization  nor  from  the  verdict  and 
judgment  on  the  taxpayer's  appeal  to  the  superior  court.  (Mohave 
County  V.  Stephens,  165.) 

3.  Taxation — Equauzation — AppEAir-<k)NSTiTUTiONAL  and  Statutoby 

Provisions. — Under  Constitution,  article  9,  section  11,  provid- 
ing that  the  manner  of  assessing,  equalizing  and  levying  taxes 
shall  be  such  as  prescribed  by  law,  assessment  of  taxes  and  valua- 
tions of  property  are  under  supervision  of  the  legislative  depart- 
ment, and  where  it  has  provided  that  the  property  shall  be  listed 
and  valued  by  assessors,  and  equalized  by  the  board  of  equaliza- 
tion, and  that  a  dissatisfied  taxpayer  may  appeal  from  the  board 
to  the  superior  court,  but  giving  no  appeal  to  the  supreme  court, 
the  supreme  court  has  no  jurisdiction  of  an  appeal  from  the  su- 
perior court.     (Mohave  County  v.  Stephens,  165.) 

4.  Taxation  — Equauzation  — Appeal  — Statutes — "Coubt" — "Final 
Judgment'*— "Final  Ordeb"— "Order."— Under  Civil  Code  of  1913, 
paragraph  4887,  containing  the  whole  law  of  the  subject,  and  pro- 
viding a  summary  method  for  contesting  an  assessment  for  taxes, 
as  fixed  by  the  board  of  equalization,  by  a  special  proceeding  with 
prescribed  issues,  procedure  and  form  of  judgment,  but  not  provid- 
ing for  an  appeal,  there  was  no  appeal  to  the  supreme  court  from 
a  final  judgment  of  the  superior  court  in  such  special  proceeding, 
on  appeal  from  the  county  board  of  equalization,  since  under  para- 
graph 1227,  subdivision  1,  allowing  an  appeal  to  the  supreme  court 
from  a  final  judgment  entered  in  an  action  or  special  proceeding, 
commenced  in  the  superior  court  or  brought  thereto  from  any  other 
''court,"  a  board  of  equalization  is  not  a  "court,''  and  since  subdivi- 
sion 6,  allowing  an  appeal  from  a  final  order  affecting  a  substantial 
right,  made  in  special  proceedings,  applies  to  a  final  order  in  a  spe- 
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cial  proceeding  ''commenced  in  the  superior  court  or  brought  into  a 
superior  court  from  any  other  court/'  and  "final  order"  as  used 
therein  is  not  a  "final  judgment''  as  used  in  paragraph  1228,  defin- 
ing "final  judgment"  as  a  judgment  entered  in  an  action  originat- 
ing in  the  superior  court,  or  one  brought  to  that  court,  and  defin- 
ing every  other  order  of  a  superior  court  as  an  "order."  (Mohave 
County  V.  Stephens,  165.) 

5.  Taxation — ^"Mining  Claim" — "Mink." — A  "mining  claim"  is  posses- 
sory interest  which  the  locator  has  under  Revised  Statutes  of  the 
United  States,  section  2322  (U.  S.  Comp.  Stats.  1913,  sec.  4618),  as 
distinguished  from  a  "mine,"  which  indicates  that  the  miner  is  the 
owner  of  the  soil,  being  vendible  property  distinct  from  the  land 
itself,  and  declared  by  Civil  Code  of  1913,  paragraph  4847,  for 
purpose  of  taxation,  included  in  the  term  "personal  property,"  may, 
without  taxing  property  of  the  United  States,  which  is  exempt,  be 
taxed,  and,  when  nonproductive,  have  its  value  determined,  for  such 
purpose,  as  provided  by  paragraph  4983,  as  though  it  were  real  es- 
tate.    (Earhart  v.  Powers,  55.) 

6.  Taxation — Tax  Sales — Effect. — ^Laws  of  1903,  No.  92,  enacted  for 
the  collection  of  all  back  taxes  which  had  become  delinquent  for  a 
period  of  five  years  before  it  took  effect,  and  for  the  collection  of 
delinquent  taxes  for  each  subsequent  year,  provides  for  a  back  tax 
book  for  the  five  years  next  preceding  1903  in  which  is  to  be  entered  a 
correct  list  of  all  lands  on  which  taxes  are  due,  together  with  the 
amounts  uncollected.  It  also  provides  that  all  back  taxes  of  what- 
ever kind  shall  be  extended  in  the  back  tax  book,  and  that  the  col- 
lectors of  the  respective  counties  shall  proceed  to  collect  taxes  con- 
tained in  the  back  tax  book,  and  any  person  interested,  or  the  owners 
of  land  contained  in  the  back  tax  book,  may  before  the  31st  of 
December,  1903,  redeem  such  property  by  paying  the  amount  of  the 
original  taxes  with  interest,  provided  that,  if  suit  shall  have  been 
commenced,  costs,  in  addition  to  the  taxes  and  interest,  must  be  paid. 
The  act  further  provides  that  if  on  the  1st  of  January,  1904,  any 
real  estate  on  which  back  taxes  are  extended  in  the  book  shall  re- 
main unredeemed,  it  shall  be  the  duty  of  the  tax  collector  to  enforce 
payment  by  suit  in  the  name  of  the  state,  and  for  a  back  tax  book 
for  each  year  subsequent  to  1903.  Held  that,  as  statutes  should  be 
construed  to  give  effect  to  the  intent  of  the  legislature,  and  avoid 
inconvenience,  a  sale  of  land  for  taxes  delinquent  for  the  year  1911, 
though  held  in  1912,  after  taxes  for  that  year  had  become  due,  but  be- 
fore they  had  become  delinquent,  does  not  bar  the  state  from  collecting 
by  subsequent  suit  and  sale  taxes  for  1912,  particularly  where  the 
purchaser  knew  that  such  taxes  were  due  and  unpaid;  for,  as  taxes 
become  due  early  in  the  year,  though  they  do  not  become  delinquent 
until  the  last  of  the  year,  the  state,  if  precluded  from  selling  prop- 
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ertj  for  past  taxes  under  pain  of  loaing  taxes  for  the  year  of  the 
sale,  would  be  unable  to  eoUect  revenue.     (Thomas  v.  State,  18.) 

TRIAL. 

1.  TBIAI«— ^OOMMXNT   OF   COUKT — CltOSS-E^MINATION    OF  PARTY— HESI- 

TANT Answeb.— Under  the  facts,  held,  it  could  not  be  said  the  hesi- 
tant and  halting  manner  of  a  party  in  answering  questions  on  cross- 
examination  did  not  justify  the  comment,  in  the  nature  of  a  rebuke, 
by  the  trial  court.     (Gibson  v.  McLane,  61.) 

2.  Tkial — Ebrok  in  Instructions — Cure  by  Others. — ^Where  charges, 
in  a  broker's  action  for  a  commission,  made  it  necessary  to  recovery 
that  he  was  the  procuring  cause  of  the  sale,  and  that  defendants 
agreed  to  pay  the  alleged  sum  for  bringing  them  and  the  buyers  to- 
gether, the  jury  could  not  have  been  misled  by  the  phrase  in  another 
instruction  that  it  was  necessary  that  plaintiff  ^had  some  connection 
with  the  sale."     (Gibson  v.  McLane,  61.) 

3.  Trial — Verdict — Number  of  Jurors  Bequired  to  Concur— Actions 

FOR  Penai/ty.— Under  Civil  Code  of  1901,  paragraph  1413,  provid- 
ing that  in  civil  cases,  except  those  cognizable  at  common  law,  9  of 
the  12  jurors  may  return  a  verdict,  in  an  action  by  the  state  for  the 
penalty  under  Laws  of  1912,  chapter  50,  forbidding  any  electric 
light  or  power  concern  to  work  the  employees  in  its  plant  more  than 
8  hours  in  each  24,  a  verdict  by  9  jurors  was  bad,  the  suit  being 
one  cognizable  at  common  law.     (Miami  Copper  Co.  v.  St'ate^  179.) 

TBUST8. 

1.  Trusts — Parol   Trust  in   Personalty — Acceptance. — ^It   is   not 

necessary  to  the  validity  of  a  parol  trust  in  personalty  that  the 
beneficiary  should  accept  the  terms  of  the  trust,  or  even  have 
knowledge  thereof.     (O'Brien  v.  Bank  of  Douglas,  203.) 

2.  Trusts — Parol  Trust  in  Personai/ty — Death  of  Trustee. — Where 

one  about  to  die  placed  money  orders  indorsed  to  plaintiff  in  an 
envelope,  which  he  sealed  and  gave  to  H.,  with  directions  that  it  be 
given  to  plaintiff  if  the  donor  died,  the  parol  trust  in  personalty 
thus  created  was  not  caused  to  fail  by  the  death  of  H.,  the  trustee. 
(O'Brien  v.  Bank  of  Douglas,  203.) 

3.  Trusts — Parol  Trust  in  Personalty — "Passive  Trust."— Where 

one  about  to  die  indorsed  money  orders  to  plaintiff's  order,  sealed 
them  in  an  envelope,  and  gave  it  to  one  H.,  with  directions  that  he 
give  it  to  plaintiff  if  the  donor  died,  the  parol  trust  thus  created 
was  not  an  active,  but  a  "passive,  trust,"  since  the  trustee  was  a 
mere  custodian  of  the  property,  with  no  duty  other  than  to  find  the 
beneficiary  and  deliver  the  orders  to  her.  (O'Brien  y.  Bank  of 
Douglas,  263.) 
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4.  Trusts — ^Tbust  in  Pkbsonai/ty  by  Pabol—Bight  of  Bbvocawon. — 
Where,  during  his  last  illness,  and  shortly  before  his  death,  defend- 
ant's intestate,  who  owed  a  large  sum  of  money  to  plaintiff,   in-  . 
dorsed  a  number  of  postoffice  department  warrants  and  money  or-              I 
ders  to  her  order,  put  them  into  an  envelope,  which  by  his  direction  ' 
was  sealed  and  addressed  to  her,  and  delivered  it  to  H.,  with  in- 
structions to  send  them  to  the  plaintiff  "if  he  died,"  there  was  a  | 
valid  parol  trust  in  personalty,  enforceable  by  the  plaintiff  against 
the  defendant,  into  whose  hands  the  property  had  come  upon  H.'s  i 
death,  and  who  had  been  appointed  administrator,  since  no  techni-  I 
cal  expressions  are  necessary  to  create  a  trust,  it  being  sufficient  if 
the  settler  indicates  an  intention  to  create,  pointing  out  with  rea- 
sonable certainty  the  subject  matter,  the  beneficiaries,  and  the  pur- 
pose of  the  trust,  the  words  "trust"  and  "trustee,"  or  any  set  form 
of  words,  being  unnecessary,  the  declaration  not  being  required  to 
be  in  writing,  and  the  fact  that  the  settler  might  have  revoked  the  I 
settlement  had  he  lived  not  being  sufficient  to  defeat  it,  since  the  I 
retention  of  power  to  revoke  does  not  make  the  transaction  any  < 
the  less  a  trust.     (O'Brien  v.  Bank  of  Douglas,  203.)  I 

I 
VENDOB  AND  PtTBCfHASEB.  | 

VKin>OK    and    Pubchasek  —  Mining  Claims — Salk  —  Pebtobmanob —  , 

Waiveb. — Plaintiff  contracted  to  convey  certain  mining  claims   to  i 

defendant,  payments  to  be  made  at  stipulated  times.  Thereafter 
the  two  co-operated  in  litigation  between  plaintiff  and  a  third  per-  | 

son  to  defeat  an  adverse  claim.    The  contract  authorized  defend-  I 

ant  to  convey  plaintiff  an  interest  in  the  claims  in  lieu  of  the  last  i 

payment.    Defendant  was  in  possession  at  the  time  the  last  pay-  | 

ment  became  due,  and  plaintiff  did  not  demand  performance  or  for- 
mally declare  a  forfeiture.  Held,  that  strict  performance  of  the 
contract  was  waived,  and  plaintiff  could  not  thereafter  forfeit  de-  | 

fendant's  rights  without  giving  him  an  opportunity  to  pay  the  bal-  I 

ance  of  the  price  or  to  convey  the  interest  specified.  (Bennie  ▼• 
Becker-Franz  Ck>.,  198.)  | 

VEBDICT.  I 

Supported  by  evidence,  will  not  be  disturbed  on  appeaL    See  Appeal  and  j 

Error,  18,  22,  23. 

WABEANTT. 
Implied.    See  Sales,  1« 

watees  and  WATEBOOUESES. 

1.  WATEBS    and   WaTKBCOUBSES—AcTION    TOB   BbBAOH   Of  OONTBAOT— » 

Complaint. — ^A  complaint  alleging  that  plaintiff  contracted  with  a 
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WATEES  AND  WATERCOURSES  (Contmued). 

water  company  to  pay  one-third  of  the  cost  of  a  pipe-line  in  consid- 
eration of  the  company's  promise  to  allow  plaintiff  to  attach  a  pri- 
Tate  fire  pipe-line,  the  performance  of  such  agreement,  that  defend- 
ant without  plaintiff's  knowledge  cut  the  water  from  the  fire 
pipe-line,  after  which  a  fire  started  and  destroyed  plaintiff's  prop- 
erty, which  otherwise  might  have  been  saved,  as  against  a  demurrer, 
stated  a  good  cause  of  action.     (Warren  Co.  y.  Hanson,  252.) 

2.  Waters  and  Watxbooubses — Action  fob  Bbxach  or  CbNTRACT — 

Question  foe  Jury. — In  an  action  to  recover  for  the  loss  of  prop- 
erty destroyed  by  fire,  alleged  to  have  resulted  from  defendant 
water  company's  breach  of  its  contract  to  furnish  water  through  a 
private  pipe-line  for  the  protection  of  plaintiff's  property,  the  mak- 
ing of  the  contract  and  the  terms  thereof  held  for  the  jury  on  the 
evidence.     (Warren  Co.  v.  Hanson,  252.) 

3.  Waters  and  Watercourses — Contracts — Action  ior  Breach — ^De- 

fenses.— A  water  company  contracting  to  furnish  water  thrdugh 
plaintiff's  fire  pipe-line,  which  plaintiff  waa  to  keep  in  repair,  in 
protection  of  its  property  in  the  water  could  refuse  to  perform  its 
contract  while  the  line  was  out  of  repair  and  wasting  the  water, 
and,  if  the  loss  occurred  during  such  time,  was  not  liable.  (Warren 
Co.  v.  Hanson,  252.) 

4.  Waters   and  Watercourses — Private  Supply— Breach  or  Con- 

tract— Damage  rROic  Fire. — In  an  action  to  recover  for  the  loss 
of  property  destroyed  by  fire,  alleged  to  have  resulted  from  the 
breach  of  defendant  water  company's  contract  to  furnish  water  to 
plaintiff's  fire  pipe-line,  the  measure  of  damages  was  the  value  of 
the  property  actually  destroyed  by  the  fire,  and  within  the  contem- 
plation of  the  contract.     (Warren  Co.  v.  Hanson,  252.) 

5.  Waters   and  Watercourses  —  Surtaos  Waters. — ^The   owner   of 

lower  premises  is  not  bound  to  permit  the  flow  of  surface  and  flood 
waters  over  it,  but  may,  by  improvements,  embankments,  etc.,  pre- 
vent the  flow  from  the  upper  premises.     (Gibson  v.  Duncan,  329,) 

6.  Waters  and  Watercourses — Surface  Waters — Injunction. — In  an 

action  to  enjoin  defendant,  a  lower  adjoining  owner,  from  con- 
structing embankments  which  stopped  and  pooled  the  surface  water 
on  the  plaintiff's  higher  premises,  where  it  was  found  that  the 
"plaintiff  has  permitted  manure  and  other  filth  to  accumulate  on  his 
premises  and  to  fall  on  to  defendant's  lot  and  walk,  and  to  be 
washed  by  the  rains  on  to  the  walk  and  premises,  plaintiff,  not  being 
himself  free  from  fault,  was  not  entitled  to  enjoin  defendant."  (Gib- 
son V.  Duncan,  329.) 

7.  Waters  and  Watercourses — ^Water  Companies — Action  on  Con- 

tract— Burden  or  Proof. — Plaintiff,  in  an  action  against  a  water 
company  for  loss  of  property  destroyed  by  Hre  by  reason  of  the 
company's  breach  of  contract  to  furnish  water  through  plaintiff's 
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WATEES  AND  WATEBCOUESES  (Continued). 

private  fire  pipe-line,  had  the  burden  of  establishing  that  defendant 
eompanj  for  a  consideration  undertook  to  supply  irater  through  a 
eonneetion  with  the  main  pipe-line  when  needed  to  extinguish  fires 
on  plaintiff's  property,  and  failed  to  perform  that  duty,  from  which 
the  loss  proximately  resulted.     (Warren  Ck>.  ▼.  Hanson,  252.) 

WILLS. 

1.  Wills— <?ONSTET7CTiON — Intint  of  Testator, — A  valid  will  will  be 
construed  to  give  effect  to  the  intention  of  the  testator  if  it  is  law- 
ful and  ascertainable.     (Estate  of  Tyrrell,  418.) 

8.  WiLia— "HoLOGBAPHio  Wiu-"— Nkcessitt  FOR  SiONATUEE.— Under 
the  statute  of  .wills,  requiring  that  the  instrument  be  authenticated 
by  the  signature  of  the  testator,  where  decedent  wrote  at  the  head 
of  a  sheet  of  note  paper,  "This  is  my  last  and  only  will.  If  I  should 
make  another  later  I  will  destroy  this  one,"  thereafter  noting  the 
dii^osition  she  desired  made  of  her  property,  but  not  signing  the 
sheet,  which  she  placed  in  an  envelope,  indorsing  it :  "This  is  my  last 
and  only  Will.  To  be  opened  and  acted  upon  by  the  Officers  of  the 
Humane  Society  in  Phoenix.  [Signed]'  Miss  M.  A.  B.  Tyrrell" — 
there  was  no  valid  "holographic  will,"  the  essentials  of  which  are 
that  the  paper  express  a  testamentary  disposition  of  property  and 
be  wholly  written  and  signed  by  the  testator,  which  may  be  proved 
as  other  private  writings,  since  the  signed  writing  on  the  envelope 
was  not  a  will,  while  that  on  the  note  paper  was  not  signed,  there 
being  no  sufficient  connection  between  the  instruments  to  incorpo- 
late  them.     (Estate  of  Tyrrell,  418.) 

8.  Wills — Holoobaphio  Will — ^Neobssitt  fob  SieNATUBB. — ^Where  a 
testator  writes  and  signs  her  name  upon  an  envelope,  stating  that  her 
last  will  will  be  found  among  her  effects  in  a  certain  trunk,  and 
is  so  precise  in  the  description  of  the  paper  that  there  can  be  no 
doubt  of  its  identification,  the  instrument,  being  found  in  the  desig- 
nated place  unsigned,  cannot  be  admitted  to  probate  as  a  holo- 
graphic will  on  account  of  the  omission  to  sign  it.  (Estate  of 
Tyrrell,  418.) 

4.  Wills — Hologbafhic  Will — ^Negbssity  fob  Publication  and  At- 

testation.— Under  the  statute  there  is  no  necessity  for  publication 
of  holographic  wills  by  signing  and  acknowledgment  or  for  the  at- 
testation of  witnesses.     (Estate  of  Tyrrell,  418.) 

5.  Wills — bright  of  Testa mentaby  Disposition — Statutobt  Obioin. — 

The  right  to  make  a  testamentary  disposition  of  property  is  purely 
of  statutory  creation,  and  is  available  only  on  strict  compliance 
with  the  requirementlB  of  the  statute.     (Estate  of  Tyrrell,  418.) 

6.  Wills — ^Validity — Inscbiption  on  Detached  SHEETa — A  valid  will 

may  be  made  on  detached  sheets  of  paper,  coherence  and  internal 
sense  being  sufficient  to  connect  them.     (Estate  of  Tyrrell,  418.) 
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WITNESSES. 

W1TNES8K8 — Disregard  of  Testimony. — Before  the  jury  are  justi- 
fied in  disregarding  all  the  testimony  of  a  witness  who  has  given 
false  testimony  they  must  be  satisfied  that  such  false  testimony 
was  given  on  a  flict  material  to  the  issue  on  trial,  willfully,  by  a 
witness  knowing  its  falsity.     (Faltin  v.  State,  278.) 

WORKMEN'S  COMPENSATION  ACT. 

Bight  to  bring  action  thereunder.    See  Master  and  Servant,  3. 
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